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(A) Nature and Grounds of Master's Liability. 

§ 346. NATURE AND THEORY OF LIABILITY. 

346 — Workmen's Compensation Act is based upon principle 
that employer should pay certain fixed amounts for acci- 
dental injuries irrespective of negligence. Houlihan v. Sulz- 
berger & Sons Co. (111.) . Vol. I 536 

346 — Servant required to ride pn passenger and freight trains and 
to mount them while in motion, assumes all ordinary risks 
of employment, but he does not assume extraordinary risks 
and hazards, the result of negligence on part of railway com- 
pany or those for whom it becomes responsible — has right to 
assume that employer will not subject him to such extraordin- 
ary risks and hazards. Dumphy v. Norfolk & W. Ry. Co. 
(W. Va.). Vol. II 180 

346— Swithchman with 11 years* experience, familiar with the yards 
where he worked, knowing the location of guard rail and that 
cars had been kicked toward him at the rate of 15 miles an 
hour, and who stepped between rail and guard ra-1, was caught 
and injured, assumed the risk. Gaddy v. North Carolina R. 
Co. (N. C). Vol. II 112 

346— Railway company is negligent within meaning of act when 
its engineer refuses or neglects to obey order of superior of- 
ficer to stop or slow down at particular point and pick up 
employee. Dumphy v. Norfolk & W. Ry. Co. (W. Va.). 
Vol. II 180 

346 — Common-law theory allowing servant to recover for personal 
injury, and his administrator to recover for death where master 
was negligent, is superseded by Workmen's Compensation Act. 
Phil Hollenbach Co. v. 'Hollenbach (Ky). Vol. II 492 

346— Award under compensation law is not made on theory that a 
tort has been committed, but upon theory that statute giving 
commission power to make award is read into and becomes 
part of contract of employment. Doey v. Clarence P. How- 
land Co., Inc., et al — Appeal of State Industrial Commission 
(N. v.). Vol. II 669 

346— Act was adopted to protect working men and dependents on 
theory that defenses of negligence and assumption were in- 
applicable to modern conditions. Bowne v. S W. Bowne Co. 
In re Globe Indem. Co. (N. Y.) Supp., Vol. Bl 1183 

346 — Liability of employer for personal injuries of servant by virtue 
of act rests solelv upon contract. Dettloff v. Hammond, 
Standish & Co. (Mich.) Supp., Vol. Al 899 

346— Where act is elective as to both employer and employee, pay- 
ment of compensation is not performance of statutory duty 
but of conditions of act read into contract of hiring. Pierce 
V. Bekins Van & Storage Co. (la.). Vol. IV 78 
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346— Theory of act is not indemnity for physical impairment as 
such but compensation for disability to work, based upon aver- 
age weekly wage. Marhoffer v, Marhoffer. In re Zurich Gen'l 
Ace. & Liab. Ins. Co. (N. Y.) Supp., Vol. Bl 1200 

346— Test is whether injury resulted from peril incident to employ- 
ment and from circumstances and surroundings peculiar to 
place. In re Loper (Ind.) Supp. Vol. Al 564 

346— Employers' liability arises from law rather than from agree- 
ment of parties. No. Alaska Salmon Co. v. Pillsbury (Cal.) 
Supp., Vol. A 1 154 

346 — Ship is in navigable waters when in dry dock for repairs. — 
Law is inapplicable to maritime tort. Danielsen v. Morse Dry 
Dock & Repair Co. (N. Y.). Vol. VIII 600 

346— Longshoreman injured on vessel engaged in foreign trade is 
not within Act — tort on high seas or navigable waters is of 
admiralty cognizance — remedy may be had in federal or state 
court. Kennedy v. Cunard S. S. Co. (N. Y.). Vol. VIII... 593 

346— "Compensation" means money relief afforded injured employee 
or his dependents according to scale established. Devine's 
Case (Mass.). Vol. VII 446 

346— Theory of Compensation Law is that accidents of industry 
are proper overhead charges. Donovan v. AJliance Electric 
Co. (N. Y.). Vol. VII 785 

346^Main purpose of act is creation of new and wider remedy for 
victims of industrial accidents, and new tribunal for administra- 
tion of such remedy. Nadeau v. Caribou Water, Light & 
Power Co. (Me ). Vol. V 238 

346— Intent of act ;n specifying extrahazardous occupations was to 
secure such employees gfreater protection than by previous law. 
Seggebruch V. Industrial Commission (Ills.)- Vol. IV 156 

346— Act is constitutional in method for exclusive determination of 
issues of fact in absence of fraud by chairman of commission. 
Mailman v. Record Foundry & Machine Co. (Me.). Vol. IV. 205 

346 — Purpose of act is to transfer burdens resulting from. indus- 
trial accidents from individual to industry and to be finally dis- 
tributed upon society as whole by compelling it to contribute 
to those who are lawfully dependent upon deceased. Scott's 
Case (Me.). Vol. Ill 49 

346^Compensation Act has substituted another liability in place 
of common-law liability in tort, but it does not necessarily fol- 
low that principles applicable to torts should be applied to this 
new liability. Anderson v. Miller Scrap Iron Co. et al. (Wis.). 
Vol. Ill 389 

346— Policy of law to place burden of personal injuries upon busi- 
ness or industry in which employee is engaged. Employers' 
Liability Assur. Corporation, Limited, of London, England, v. 
Industrial Accident Commission (Cal.). Vol. Ill 407 

346 — Compensation under act is analogous to, and is to take place 
of damages at common law or under Personal Injuries Act — 
Compensation Act is not based on theory that it provides a 
means of support during period of adjustment following death 
or injury of employee, but on idea of compensation for death 
or injury arising out of employment and on broad economic 
theory that such compensation is properly chargeable as part 
of cost of industrial activity. Wangler Boiler & Sheet Metal 
Works Co. v. Industrial Commission et al. (111.). Vol. III.. 617 

§ 347. CONSTITUTIONALITY OF STATUTES. 

347 — There is no constitutional objection to statute providing for 
attorney's fees where employer does not institute proceedings 
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for review of decision of Board and refuses to pay compensa- 
tion. Friedman Mfg. Co. v. Industrial Commission of Illinois 
et al. (111.). Vol. Ill 21 

347 — Act will be construed liberally with view to carrying out its 
genera] purpose and not strictly as other statutes in derogation 
of common law. Scott's Case (Me.). Vol. Ill 49 

347— Classification of occupation or employment, made subject to 
Compensation Act, is not arbitrary and wanting in uniformity 
so as to make act unconstitutional. Marshall' Field & Co. v. 
Industrial Commission of Illinois et al. (111.). Vol. Ill 1Q5 

347 — Compensation Act as amended is constitutional in its general 
aspects under both state and federal constitutions. Duart v. 
Simmons (Mass.). Vol. Ill 136 

347 — Legislature has power to place limitations upon rights of 
beneficiaries under act. Wangler Boiler & Sheet Metal Works 
Co, v. Industrial Commission et al. (111.). Vol. Ill 617 

347 — Plaintiff being resident of the state and not belonging to class 
of non-residents to te discriminated against not entitled to at- 
tack on grounds of discrimination. A. F. Estabrook Co. et al. 
V. Industrial Accident Commission. Klamath S. S. Co. v. 
Same (Cal.). Vol. Ill 404 

347 — Statute held constitutional in limiting application to injured 
employees engaged in manual and mechanical labor. Arizona 
Eastern R. Co. v. Matthews (Ariz.). Vol. IV 3 

347 — Workmen's Compensation Act is not violative ol constitu- 
tional provision that every law shall embrace one subject, 
which shall be expressed in the title in that it seeks 
to bind a minor employee without election on his part— provi- 
sion that in case of minor employee notice that provisions of 
the section are not intended to apply to contract of employ- 
ment shall be given by or to parent or guardian of minor wzs 
clearly within the legislative authority — if parent or guardian 
fail to properly perform duty required minor may apply to 
court for redress — not within power of minor employee to 
disaflirm contract of employment and obligations springing 
therefrom. Young v. Sterling Leather Works (N. J.). Vol. I.. 653 

347 — The act is not invalid on ground that Legislature 
could not and did not intend to require townships to make 
election to escape provisions of the act. McLaughlin, Commis- 
sioner of Highways v. Industrial Board of Illinois et al. 
(111.). Vol. I 504 

347 — Compensation Act which transfers to employer his em- 
ployee's right of action against third person is constitutional 
and valid, the act being binding only when the parties have 
elected to abide by it. Friebel v. Chicago City Ry. Co. et al. 

(111.). Vol. I 18 

347 — Legislature had power to rest plan of Workmen's Compensa- 
tion Act on contractual basis and to provide that every con- 
tract of service made by those coming within act shall be sub- 
ject to its terms and provisions. Hagenback et al. v.* Leppert 

(Ind.). Vol. I ^ 64 

347 — The law providing special additional compensation for 
permanent- disability to be paid out of special fund created 
by insurance carriers paying to the state treasurer $100 for 
every case of injury causing death in which there are no persons 
entitled to compensation not unconstitutional. State Industrial 
Commission v. Newman et al. (N. Y.). Vol. 1 849 
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347 — The bureau does not impair the obligation of a con- 
tract between employer and employee entered into after the act 
took eflFect. Murphy v. George Brown & Co. (N. J.) . Vol. I . . 842 

347 — Provision in law that surviving wife shall be conclusively 
presumed to be wholly dependent on husband infringed no 
constitutional right of relator, and is valid — while evidence 
shows that plaintiff was living apart from husband it fails to 
show she was doing so voluntarily. State ex rel. London & 
Lancashire Indemnity Co. v. District Court of Hennepin 
County et al. Rush v. London & Lancashire Indemnity Co. 
(Minn.). Vol. I 835 

347-7Compensation Act empowering commission to fix rates of 
insurance is not unconstitutional — statute gives commis- 
sion power to fix rates to be charged by stock corporations 
or mutual associations — when commission establishes rate for 
state insurance, rates so established become the rate to which 
other workmen compensation insurers must conform^-com- 
mission has authority to reject policy where it provided in 
general terms for participation by employer. Scranton Leasing 
Co. v. Industrial Commission of Utah (Utah). Vol. 1 882 

347 — Employers* Liability Law is a valid enactment within 
the police power of the state. Superior & Pittsburg Copper 
Co. V. Davidovich (Ariz.) . Vol . I 727 

347 — One not an employee in an excepted class in Compensation 
Act may not insert any grievance that excepted class might 
have to the validity of act — the act does not deny equal pro- 
tection of the laws in that it excludes from operation domestic 
servants, etc., and employees of persons employing more than 
five. Middleton v. Texas Power & Light Co. (U. S.). Vol. Ill 533 

347 — Compensation Act is held constitutional only because it im- 
poses a charge, not only upon the individual employer, but upon 
branch of industry in which he is engaged. Miller & Lux 
Incorporated v. Industrial Accident Commission of California 
(Cal). Vol., Ill 567 

347 — The difference in modes by which employee and employer 
may indicate their election to be bound by act is not objec- 
tionable on ground that it discriminates against either — Board 
is not unlawful body because state auditor is member, only 
limitation being that of forbididng imposition of duties on 
auditor that appertain to legislative or judicial departments. 
Shea V. North-Butte Mining Co. (Mont.). Vol. Ill 768 

347 — The act providing for election between compensation for 
death under act or damages in law action, and under section 
for waiver of right to bring law action by application for 
compensation is not violative of Const, art. 16, as abrogating 
right of adult to recover damages for death, an adult being 
capable of making election — the act in so far as it attempt^ to 
limit compensation to minor heirs and enforce a waiver of 
right to bring law action for death, is invalid where death 
was by employee's wrongful act, minors having right of action 
in such' case. Garfield Smelting Co. v. Industrial Commission 
of Utah (Utah). Vol. Ill 531 

347 — In defining terms "employer" and employee" in any statute 
passed in pursuance of Const. Art 20 authorizing Compensation 
Law, no definition therein contained can enlarge scope of con- 
stitutional authority. Employers' Liability Assur. (Corporation, 
Limited, of London, England, v. Industrial Accident Com- 
mission (Cal.). Vol. Ill 407 
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347 — Compensation Law if authorizing state Industrial Commis- 
sion to require mutual insurers and self-insurers, whose sol- 
vency was not doubted to pay into state fund the present value 
of future installments or compensation under awards for death 
claims is unconstitutional as discriminating against such in- 
surers and in favor of others, etc. Sperduto v. New York 
City Interborough Ry. Co. (N. Y.). Vol. Ill 503 

347 — Legislature had power to provide that one negligently kill- 
ing employee subject to act should be liable to dependents in- 
stead of next of kin. Travelers' Ins. Co. v. Padula Co., Inc. 
(N. Y.). Vol. Ill 339 

347 — Act, making rights and remedies thereunder exclusive, does 
not undertake to fix the price of manual labor contrary to 
state constitution. Day v. Louisiana Central Lumber Co. 
(La.). Vol. IV 89 

347 — Statute providing, in case of facial or head disfigurement, com- 
mission may make award not to exceed certain sum, is con- 
stitutional as far facial disfigurement is related to loss of 
earnings. Sweeting v. American Knife Co. (N. Y.). Vol. IV. 125 

347 — State statute giving remedy for injuries or death of employee 
in maritime work is not in violation of federal constitution. 
Stewart v. Knickerbocker Ice Co. (N. Y.). Vol. IV 271 

347 — Act, in attempting* to authorize award against third person, not 
employer, is unconstitutional. Perry v. Industrial Ace. Comm. 
(Cal.). Vol. IV 350 

347— Act held constitutional. Fish's Case (Me.). Vol. IV 390 

347 — Attacks on compensation and liability acts, based on their 
novelty, wisdom and policy, cannot be considered by the courts 
— no person has vested right to have unchanged existing rules 
of law concerning employer's liability — state act, although im- 
posing liability on employer beyond common law is not invalid 
— those attacking such act on ground of unconstitutionality 
have burden of demonstrating it to be clearly unreasonable and 
arbitrary — provision of act for assessment of proximate dam- 
ages by jury is not invalids-employer cannot question validitv 
of law on ground that damages are not disturbed by install- 
ment payments — constitutionality of act is not open to attack 
on grounds not aflFecting employers so attackincr — act not un- 
constitutional on theory it might be extended to nonhazardous 
industries — act not unconstitutional on grounds that benefits 
might be extended to those not nearly related to nor dependent 
upon employee — although employee has election to proceed un- 
der state or federal act or common law, this is not unconstitu- 
tional. Arizona Copper Co. v. Hammer (U. S.). Vol IV 321 

347 — Act held enforceable by maritime workers. Ruddy v. Morse 
Dry Dock & Rep. Co. (N. Y.). Vol. IV 448 

347 — It was within power of legislature to provide in act that lia- 
bility in death cases shall be exclusive except in certain cases. 
Basso V. John Clark & Son (N. Y.). Vol IV 530 

347 — Enactment of act did not exhaust authority conferred upon 
legislature which could amend or repeal— contract of indemnity- 
entered into between employer and insurer since adoption of 
statute are subject to exercise by legislature of power so con- 
ferred upon it to compel employers of labor to. contribute a 
state fund or to impose further conditions or restrictions upon 
privilege of electing to pay compensation direct — act is valid 
and constitutional exercise of authority conferred upon legisla- 
ture. Thornton v. Duffy (Ohio). Vol. IV 550 
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347 — Rules of law governing employer's responsibility may be 
altered by legislature in public interest — if such changes are not 
arbitrary and unreasonable liability may be imposed on em- 
ployer without fault for injury — that act allows compensation 
for pain as in tort cases does not render invalid. Arizona 
Copper Co. v. Hammer (U. S.). Vol. IV 321 

347 — Provision of federal act that it is applicable to certain intra- 
state commerce injuries is not unconstitutional. Archibald v. 
Northern Pac. Ry. Co. (Wash.). Vol. IV 663 

347 — Act held constitutional — not open to attack as violating specific 
injunctions of constitution. Portion of act's title refernng to 
means and methods of enforcing liability includes subrogation 
provisions which are not open to attack because not included 
m title. Fidelity & Cas. Co. of N. Y. v. Llewellyn Iron Works 
(Cal.). Vol. IV 694 

347 — Act, in restricting term "independent contractor" and enlarging 
meaning of term "employee is unconstitutional^-contention 
that act is unconstitutional on above ground is without force 
where the injury resulted before date of controlling constitu- 
tional amendment. Flickenger v. Indust. Ace. Comm. (Cal.). 
Vol. V 8 

347 — Act is constitutional. Miss. River Power Co. v. Indust. Comm. 

(111.). Vol. V ; 50 

347 — Statute authorizing compensation for disfigurement held not 
unconstitutional. N. Y. Cent. Ry. Co. v. Bianc. Amer. Knife 
Co. V. Sweeting. Clark Knitting Co. v. Vaughn (U. S ). Vol. 
V , 3 

347 — Constitutional right of Legislature to enact law having* not 
only object to secure compensation to injured employee or those 
dependent upon one killed by accident, but to relieve society of 
care and support of victims of industrial accidents is not open 
to question. Reteuna v. Industrial Commission (Utah). Vol. V. 327 

347 — Act providing for assessments of premiums against public em- 
ployers to provide fund for benefit of injured employees held 
constitutional. School District No. 1, City and County of 
Denver, v. Industrial Commission (Colo.). Vol. V 163 

347 — Cited Act, in so far as it authorized commission to make 
award on account of injury to employee other than against 
immediate employer or latter's insurance carrier, is unconsti- 
tutional. Worswick Street Paving Co. v. Indust. Ace. Comm. 
(Cal.). Vol. V 342 

347 — Held that it is within province of legislative power to classify 
generally a given employment as possessing elements of risk or 
hazard and that such legislative expression will not be deemed 
arbitrary and unreasonable by the court unless specific showing 
be made as matter of fact that employment of relator is non- 
hazardous and without risk, and that there is an element of 
hazard and risk in all employment, court will not presume that 
term "hazardous" must necessarily refer to employments that 
have been termed hazardous by reasons of extra features in- 
herent to nature of occupation. Legislature in enacting com- 
pensation act may abrogate common-law defenses and impose 
liability without fault, substituting new rules of procedure in 
place of old so long as its action is not arbitrary unjust or un- 
reasonable. State ex rel. Amerland v. Hagan (N. D.). Vol. V. 446 

347 — Provision of act allowing employer who paid compensation to 
recover against third person whose negligence caused injury 
is mere legislative recognition of equitable doctrine of subroga- 
tion and is not invalid under constitqtion. Western States Gas 
Electric Co. v. Bayside Lumber Co. (Cal.). Vol. V 649 
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347 — Purpose of U. S. Constitutional provision was to designate 
existing law of sea as that by which rights of litigation in mari- 
time cases were to be determined. Validity of cited statute 
conferring exclusive Admiralty jurisdiction on Federal Courts, 
but saving right of common-law remedy where competent does 
not establish validity of amendment extending saving clause to 
claimants to rights as well as remedies under State Act. De- 
cision re interstate commerce in liquors to state prohibition 
does not establish power to subject Admiralty rights to State 
Law, Amendment of U. S. code saving rights and remedies 

, for maritime injuries under State Act held unconstitutional. 

Sudden & Christenson v. Ind. Ace. Comm. (Cal.). Vol. V... 768 

147 — Act held constitutional. Dominguez v. Pendoia '(Cal.). 
Vol. VI 3 

347 — Act held constitutional. Williams v. Blodgett Const. Co, 
(La.). Vol. VI..... 53 

347 — Congress has exclusive power of legislation in maritime cases 
— Mere reservation of partial concurrent jurisdiction of state 
courts by act of congress conferring otherwise exclusive juris- 
diction of national courts cannot create substantive rights or 
obligations or indicate assent to their creation by states — Sav- 
ing remedies under state workmen's compensation laws for 
maritime injuries held unconstitutional. Knickerbocker Ice 
Co. V. Stewart (U. S ). Vol. VI 119 

347 — Act is not coercive because it deprives employer of common 
law defense if he elects not to accept act — act is not unconsti- 
tutional in that it undertakes to make election for and binding 
contract upon minor employee, when by reason of such minor- 
ity he is unable to make election, since act endows minor for 
purpose of act with power to elect — act is not unconstitutional 
because provisions require injured employee to submit to exam- 
ination and accept medical service and deny him right to com- 
pensation so long as he refuses. Scott v. Nashville Bridge Co. 
(Tenn.). Vol. VI .' 580 

347 — Provision for treble compensation to minor of permit acre 
working without permit, is constitutional. Mueller & Son Co. 
V. Gothard (Wis.). Vol. VI 730 

347 — Act containing provision authorizing compensation for in- 
juries outside state is within power of state to enact. Quong 
Ham Wah. Co. v. Indust. Ace. Comm. (Cal.). Vol. VII 12 

347 — Act held constitutional despite provisions increasing compen- 
sation because of willful and serious misconduct of employer. 
E. Clemens Horst Co. v. Indust Ace. Comm. (Cal.). Vol. VII. 3 

347 — Classification of certain employments as hazardous in act is 
exercise of police power. State Indust. Comm. v. Voorhees 
(N. Y.). Vol. VII 238 

347 — Statute withdrawing employers' privilege of insuring in pri- 
vate company held valid. Thornton v. Duffy, Indust. Comm. 
(U. S.). Vol. VII 179 

347 — Act, allowing wife of injured employee, who has deserted 
family, to prosecute compensation proceedings, held valid. 
Northwestern Redwood Co. v. Indust. Ace. Comm. (Cal.). 
Vol. VII....... ' 262 

347 — Act, in requiring court to determine employer's solvency, 
held violative of Constitution. In re Southern Cotton Oil 
Co. (La). Vol. VII 304 

347 — Act, in affording, through commission, speedy and adequate 
means of securing compensation, is valid exercise of police 
power. Utah Fuel Co. v. Indust. Comm. (Utah). Vol. VII.. 370 

347 — Amendment to make act mandatory as to coal mining com- 
panies is not unreasonable or arbitrary 'in view of recognized 
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fact that coal mining has peculiar conditions. Lower Vein Coal 
Co. V. Indust. Board (U. S.)- Vol. VII 537 

347 — Act held constitutional. Culhane v. Economical Garage, Inc. 

(N. Y.). Vol. VII 655 

347 — Legislature is empowered to extend compensation to work- 
man's dependents deprived of support by his death, whether 
their maintenance has been voluntarily and gratuitously as- 
sumed in good faith or legally imposed. Moore Shipbuilding 
Corp. V. Indust. Accident Comm. (Cal.). Vol. VII 713 

347 — Allowance to state where there is no person entitled to com- 
pensation is valid. Watkinson v. Hotel Pennsylvania (N. Y.). 
Vol. y II 81> 

347 — Act is elective and cannot be declared discriminatory. Van- 

trease v. Smith (Tenn.). Vol. VII 832 

347 — Legislature had undoubted power to prescribe what occupa- 
tions are extrahazardous. Page v. N. Y. Realty Co. (Mont.). 
Vol. y I II 1Q5 

347 — Limitation on compensaftion to alien dependents held invalid. 

Vietti V. Geo. K. Mackie Fuel Co. (Kan.). Vol. VIII 235 

347 — Elective provisions of act are valid. Leva v. Utah Fuel Co. 

(Utah). Vol. Ill 640 

347 — ^Statute held not unconstitutional as denial of equal protec- 
tion of laws, nor as taking of property without due process. 
Salt Lake City v. Indust. Comm. (Utah). Vol. yill 642 

347 — Laws saving remedies under state Compensation Law for 
maritime injuries held unconstitutional as applied to shipbuild- 
ing and repairing in dry dock. Danielson v. Morse Dry Dock 
& Repair Co. (N. Y.). Vol. VIII 600 

347 — Classification of hazardous employments held constitutional. 

Ray V. Union News Co. (N. Y.). Vol. VIII 615 

347 — Law held unconstitutional in requiring election before injury. 

Indust. Comm v. Crisman (Ariz.). Vol. VIII 474 

347 — ^Act is based on police power, not on contractual relation of 
parties. Illinois Pub. & Ptg. Co. v. Indust. Comm. (111.). 
Vol. VIII 780 

347 — The act is not iavalid as making employee, without his con- 
sent, a party in a contract entered into by employer with 
insurance company — the act is not beyond legislative authority 
as prescription established in interest of foreign insurance 
companies, as the function of the notice is not to cut off a 
X right of action by prescription, but to take empdoyment con- 
tract from under operation of act — power of Legislature to 
provide that employee shall have no right of action unless he 
gives employer notice of injury within reasonable time cannot 
be doubted — not unconstitutional because taking away em- 
ployee's right of action under general law of torts. Boyer v. 
Crescent Paper Box Factory, Inc. (La.). Vol. II 71 

347 — ^The act is not invalid in that it fails to provide for payment 
of compensation to injured servants, though act contains no 
insurance feature it substitutes another scheme to accomplish 
same purpose — not invalid as making it more difficult for 
workmen to elect to accept its provisions and to waive them, 
once election is made, than it is for the employer— or as 
making no provision respecting workmen under age John- 
ston v. Kennecott Copper Corp. (U. S.). Vol. II 15 

347 — The act is not violative of equal protection of the laws clause 
of the Fourteenth Amendment as class legislation; mining 
being the one great industrv of the territory. Johnston v. 
Kennecott Copper Corp. (U S ). Vol. II 15 

347 — The act is not violative of Organic Act of Alaska inhibiting 
Legislature from granting to any corporation, association or 
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individual any special or exclusive privilege or franchise. 
Johnson v. Kennecott Copper Corp. (U. S.). Vol. II 15 

347 — Legislature has power to limit review of awards of compensa- 
tion and to make them conclusive. Thaxter v. Finn, Sheriff 
(Cal.). Vol II 431 

347 — The act as amended does not violate amendment to Const, 
art. 10, Sec. 4, providing compensation "to which person in- 
jured," in that no compensation is allowed for first ten days 
of disability — act does not deny right of employee to be rep- 
resented by counsel in view of section 25, relating to fees of 
attorneys — act. is not unconstitutional in that provision that 
children over age of 16 shall not be considered dependents 
unless incapacitated — it is not unconstitutional in that non- 
resident alien family of deceased employee shall receive only 
33 per cent of amount allowed to residents of state. Zan- 
canelli v. Central Coal & Coke Co. (Wyo.). Vol. II 715 

347 — Congress, in the exercise of its power over interstate com- 
merce, and subject to the limitations prescribed in the Con- 
stitution, may regulate those relations of common carriers by 
railroad and their employees which have a substantial con- 
nection with interstate commerce, and while both carrier and 
employee are engaged therein. Second Employers' Liability 
Cases, 223 U. S. 1, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. 
(N. S.) 44. Eskelsen v. Union Pacific R. Co. (Neb.). Vol. II. 665 

347 — The act in taking away existing rights of action of employee 
and extending employer's liabilities and limiting amount of re- 
covery is legitimate exercise of police power. Matthiessen & 
Hegeler Zinc Co. v. Industrial Board et al. (111.). Vol II... 875 

347 — Provision abolishing common-law defenses is constitutional. 

Brost V. Whitall Tatum Co. (N. J.) Supp., Vol. Bl 1129 

347 — In abolishing common-law remedies, act held not to effect 
deprivation of property without due process of law — act held 
not violative of provisions against limiting amount of recovery. 
Anderson v. Carnegie Steel Co. (Pa.) Supp., Vol Bl ....1505 

347 — Act held not violative of constitutional provision vesting judi- 
cial powers in certain named courts only. Solvuca v. Ryan & 
Reilly Co. (Md.). Supp., Vol. Al 750 

347 — There is no denial of "due process of law" in provisions of state 
act abolishing common-law defenses. Hawkins v. Bleakly 
(U. S.). Supp , Vol. Al 3 

347 — Statute held not invalid as embracing objects not expressed in 
title — validity of statute cannot be questioned by plaintiffs who 
did not allege that injury occurred within 30 days after election 
not to come within act. Whittington v. Louisiana Sawmill Co. 
(La.). Supp., Vol. Al 718 

347 — Act is constitutional Casparis Stone Co. v. Indust. Board 

(111.). Supp., Vol. Al 353 

347 — Act permitting allowance of burial expenses in cases of partial 
dependency and not in cases of total dependency is not invalid 
bv reason of such discrimination. Northern Redwood Lumber 
Co. V. Indust. Ace. Comm. (Cal.). Supp., Vol. Al 267 

347 — Federal statute limiting liability of vessel owner for damages 
creates no irreconcilable conflict with state act. North Pacific 
S. S. Co. V. Indust. Ace. Comm. (Cal.). Supp., Vol Al 159 

347 — Laws which regulate extra hazardous employments held to be 
within police powers of state and not to void act Inspiration 
Consol. Copper Co. v. Mendez (Ariz.). Supp , Vol. Al 94 

347 — Federal courts must accept conclusion of highest state court 
that state act took away certain rights — equal protection of law 
is not denied by construing state act as taking away existing 
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right. Northern Pacific R. Co. v. Mary A. Meese (U. S.). 
Supp., Vol. Al I 44 

347 — Constitutional rights of employees are not invaded by state act 
abolishing private rights of actions for certain damages and 
substitution of system of compensation — state may substitute 
system of compulsory compensation for rights of actions of 
employees for damages from injuries — purpose of state act in 
classifying occupations by respective hazards is answer to ob- 
jection that statute goes too far in such classification. Moun- 
tain Timber Co. v. State of Washington (U. S.). Supp., Vol. Al. 11 

347 — Provisions of act allowing awards for death benefits are valid. 
No. Pacific S. S. Co. v. Indust. Ace. Comm. (Cal.). Supp., 
Vol. Al 170 

347 — Provisions of act are not opposed to any constitutional provi- 
sion. Western Indem. Co. v. Indust. Ace. Comm. (Cal.). 
Supp., Vol. Al 222 

347 — Act held not unconstitutional as against public policy because 
of subrogation provision. City of Shreveport v. Southwestern 
Gas & Electric Co. (La.). Supp., Vol. Al 695 

347 — Legislature is authorized to include provisions to make act 
effective and accomplish purpose — ^provisions of act held con- 
stitutional., Fassig V. State ex rel. Turner (Ohio). Supp., 
Vol. B 1 . ! 1458 

347 — Provision of act held valid legislative enactment. State ex rel. 
Turner V. U. S. Fidel. & Guar. Co. (Ohio). Supp., Vol. B1...1475 

347 — Provisions of act held legitimate exercise of police power of 
state — does not violate legislative authority — does not deprive 
employee of property without due process of law nor of equal 
protection of law. Adams v. Iten Biscuit Co. (Okla.). Supp., 
Vol. Bl ;...1480 

347 — That act was amended to provide for review of decisions of 
board, replacing original provision held invalid, does not de- 
prive employer of substantial right of review. Chicago Rys. 
Co. V. Indust. Board (111.). Supp., Vol. Al 364 

§ 348. CONSTRUCTION AND OPERATION OF STATUTES 
GENERAL. 

348 — Act must be liberally construed to include all services reason- 
ably within it. Brienen v. Wisconsin Pub. Serv. Co. (Wis.). 
Supp., Vol. Bl 1664 

348 — Act should be liberally construed but not given meaning 
plainly repugnant to terms. Lizotte v. Nashua Mfg. Co. 
(N. H.). Supp., Vol. Bl 1125 

348 — Act is construed liberally in favor of employee. In re Loper 
(Ind.). Supp., Vol. Al 564 

348 — It should be presumed that legislature did not intend to narrow 
rights of injured employee, but that they should extend to all 
situations where he would have remedy at common-law were 
there no act. In re Bowers. In re Williams. In re Colan 
(Ind.). Supp., Vol. Al 539 

348 — Purpose of act was humanitarian, for general adoption, not 
compulsory but holding out inducements to facilitate accept- 
ance. In re Cox (Mass). Supp., Vol. Al 804 

348 — Act should be liberally construed but not to abrogate contracts 
for personal services nor to restrict employer from extending or 
limiting field of employment. In re Borin. In re Amer. Mut. 
Liab. Ins. Co. (Mass.). Supp.. Vol. Al 790 

348 — Act is remedial legislation to be given broad construction in 
accordance with manifest purpose. Bernabeo v. Kaulback 
rMass.). Supp., Vol. Al 773 
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346 — ^Act is remedial law of prime import, to be liberally and broad- 
ly construed. Mayor, etc., of Jersey City v. Borst (N. J.)- 
Supp., Vol. Bl 1161 

346 — Act voiding contracts indemnifying employers except under 
conditions stated, does not conflict with nor repeal statute 
defining powers of insurance companies. State ex rel. Turner 
V. Employers' Liab. Assur. Corp. (Ohio). Supp., Vol. Bl 1473 

348 — Act provides for all accidental injuries not resulting in death, 
but does not inclu.de willful or intentional injuries or willful 
failure to use statutory means of protection, which leave em- 
ployee remedy by action. Adams v. Iten Biscuit Co. (Okla.). 
Supp., Vol. Bl 1480 

348 — Articles in act held not to conflict. Kampmann v. Cross 
(Tex.). Supp., Vol. Bl..... 15(51 

348 — Act should be construed to promote ends to be secured by 
enactment and effect given to all parts in harmony with spirit 
and purpose of act. In re Kelley (Ind.). Supp., Vol. Al.;... W 

348 — General purpose of act is to provide compensation for work- 
men injured in hazardous employments. Gray v. Board of 
County Com*rs of Sedgwick County (Kan.). Supp., Vol. Al.. 614 

348 — The act is highly remedial and must be liberally construed. 
Industrial Commission of Colorado et al. v. Johnson (Col.). 
Vol. II 43 

348 — It must be presumed that legislature had in view definition of 
"willful" as found in Pen. Code, Sec. 7, being a purpose to do 
and act without necessarily intending to violate a law or injure 
another. Bay Shore Laundry Co. v. Industrial Accident Com- 
mission of California et al. (Cal.). Vol. II 207 

348 — Act should be liberally construed with view to effectuating in- 
tention of its framers. Phil Hollenbach Co. v. Hollenbach 
(Ky.). Vol.11 492 

348— Gen. St. 191 S, Sections 8492-8495, do not enlarge a defendant 
railroad's liability over that created by Employers* Liability 
Act April 22, 1908, c. 194, 35 Stat 65 (U. S. Comp. St. 1916, 
Sections 8657-8665). Rask v. Atchison, T. & S. F. Ry. (Kan.). 
Vol. II 629 

348 — Workmen's Compensation Act must be construed as 
a whole and all presumptions indulged will be in favor of those 
for whose protection the statutory compensation was fixed and 
who, by terms of the act, are deprived of the ordinary remedies 
open to others whose rights are invaded. Wick et al. v. (junn 
et al. (Okla.) . Vol. I 716 

348 — Board has no jurisdiction to apply Compensation Act 
to persons or corporations not subject to its provisions nor 
to an accident not covered by act. Hahnemann Hospital v. 
Industrial Board of Illinois et al. (111.). Vol. 1 754 

348 — The wofkmen's Compensation Act is in derogation of common 
law, and is to be construed according to its terms and as it reads. 
Wilcox V. Clarage Foundr;y & Mfg. Co. et al. (Mich.). Vol. 1.. 627 

346— 'Workmen's Compensation Act is a remedial statute and 
should be given a broad interpretation for the purpose of 
carrying out its manifest purpose and should be liberally con- 
strued. In re Simmons (Me.). Vol. I 964 

348 — Federal Employers' Liability Act furnishes exclusive remedy 
in all cases falling within its provisions. Baltimore & O. R. Co. 
v. Branson (Md.). Vol. II 801 

348 — In action under federal Employers' Liability Act, measure of 
damages is to be determined according to provisions of act it- 
self and general common law as administered by federal courts, 
unaflFected by state legislation and decisions of state courts. 
Laughlin v. Kansas City Southern Ry. Co. (Mo.). Vol. II 802 
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348 — Act prescribing liability of employers for compensation, plainly 
expressed the intention to limit rights and remedies and to 
exclude other rights; to "prescribe" meaning to lay down au- 
thoritively as a guide or rule of action. Philps v. Guy Drilling 

Co. (La.). Vol. II 783 

348 — The Alaska Act supersedes the common law and no action can 
be brought for injuries in any court, federal or otherwise, out- 
side the territory of Alaska. Martin v. Kennecott Copper 

Corporation (U. S.). Vol. II : 867 

348 — Compensation Act being highly remedial and beneficent in 
purpose is to be liberally construed. Karoly v. Industrial Com- 
mission of Colorado et al. (Col.). Vol. Ill 98 

348 — Compensation Act provides compensation and new remedies 
for those injured in industrial employments which involve loss, 
delay and expense and render more certain recovery of compen- 
sation when most needed and is to be interpreted with liberality 
calculated to effectuate such purpose — Pub. Laws 1916, c. 1378, 
was enacted after passage of Compensation Act and is there- 
fore, in so far as their prcfvisions conflict, if such be the case, 
controlling. Taglinette v. Sidney Worsted Co. (R. I.). 

Vol. Ill 662 

348 — Compensation Act having been primarily intended for pro- 
tection and benefit of employees it should not be given such 
strict and technical construction as to deprive meritorious 
claimant of compensation. Bates & Rogers Const. Co. et al. 

V. Allen (Ky.). Vol. Ill 719 

348 — Supreme Court must assume that words of Statute amending 
and re-enacting Compensation Act were chosen with reference 
to their established legal meaning. Waldum v. Lake Superior 

Terminal & Transfer Ry. Co. et al. (Wis.). Vol. Ill 671 

348 — Provisions of act should be liberally construed. Holt Lumber 
Co. et al. V. Industrial Commission of Wisconsin et al. (Wis.). 

Vol. Ill 549 

348 — Provisions of Compensation Act which benefit both master 
and servant should be liberally construed without regard to 
technical rules. Rish v. Iowa Portland Cement Co. (Iowa). 

Vol. Ill 463 

348 — Act does not repeal by implication city charter provisions for 
compensation of injured fireman. Markley v. City of St. Paul 

(Minn.). Vol. IJ/ 107 

348 — Compensation law is intended for benefit of workman and 
should be construed so as to carry out that intent. Elks v. 

Conn. (la.). Vol. IV 72 

348 — Act is highly remedial and is to be construed as such statutes 

are. Pierce v. Bekins Van & Storage Co. (Iowa). Vol. IV-. 78 
348 — Terms of act should be construed with utmost liberality of 
which legally capable. American Indemn. Co. v. Dinkins 

(Tex.). Vol. IV 294 

348 — Rights of injured employee are measured by act in force at 
time of injury. Hyman Bros. Box & Label Co. v. Industrial 

Ace. Comm. (Cal.). Vol. IV 343 

348 — In determining whether injured servant should have proceeded 
in action for negligence or under act, law in force at time of 

accident governs. Morris v. Muldoon (N. Y.). Vol. IV 623 

348 — Rulings of commission and courts of England are persuasive 
where language of statute is not materially dissimilar. Hart- 
ford Ace. & Indemn. Co. v. Indust. Ace. Comm. (Cal.). Vol. 

IV 593 

348 — Act changes manner of procedure and practice but did not 
affect vested rights of parties to proceeding pending at time of 
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enactment — act is to be interpreted to remedy ills intended to 
be remedied. Bowman v. Industrial Comm. (HI.). Vol. IV... 7Q1 

348 — Act is to be liberally construed. Bidwell Coal Co. v. David- 
son (Iowa). Vol. V 71 

348 — Act should receive liberal construction to accomplish purpose 
of speedy settlement of claims. 111. Indemn. Ex. v. Indust. 
Comm. (111.). Vol. V 42 

348 — Act must be constructed as it was at time of injury and sub- 
sequent amendment cannot be treated as legislative construc- 
tion of act as it stood before amendment. Jennings v. Mason 
City Sewer Pipe Co. (Iowa). Vol. V 233 

348 — Though act. as amended, is to be construed broadly to carry 
out manifest purpose, its express provisions cannot be extended 
beyond reasonable import. Moran's Case (Mass.). Vol. V...'. 249 

348 — Act provides exclusive remedy of servant killed in course of 
his employment. Colorado v. Johnson Iron Works (La.). 
Vol. V 392 

348 — Act is by construction part of contract of employment. Act is 
remedial statute enacted for benefit of workmen and is liberally 
construed to carry out legislative intent. American Smelting 
& Refining Co. v. Cassil (Neb.). Vol. V 555 

348 — Where policy was issued to employee and accident occurred 
while certain acts were in force, and prior to amendments 
thereof, rights of parties were governed by provisions of former 
statute, employee having ijo right under statute as amended 
— rights of employee and insurer were fixed by law as it existed 
prior to amendment though employee presented claim to board 
after amendment took place. Southern Surety Co. v. Lucero 
(Tex.). Vol. V 609 

348 — Compensation awarded under act is not damages for injuries 
sustained but compensation pure and simple, being merely an- 
other term for salary or wages. Woodcock v. Board of Educa- 
tion of Salt Lake City (Utah). Vol. V 620 

348 — Employers* liability and workmen's compensation statute is 
remedial statute and should be liberally construed. Barber v. 
Jones Shoe Co. (N.'H.). Vol. V 560 

348 — Common-law right of action for damages accruing from injury 
received by workman in course of employment is abolished by 
act except as in act otherwise provided. Zenor v. Spokane & 
I. E. R. Co. (Wash.). Vol. V 634 

348— Act is construed liberally. In re Stewart (Ind.). Vol. V 515 

348 — Act should have reasonable and liberal construction. Brown 

et al. v. Bristol Last Block Co. et al. (Vt.). Vol. V 628 

348 — Act will be liberally considered to carry out general purpose. 

Donahue v. Thorndike & Hix, Inc. (Me.). Vol. V 855 

348 — In determining liability under act court must be guided by 
clear intendment of act as expressed by words and definitions 
there used. Qualp v. James Stewart Co, Inc. (Penn.). 
Vol. VI 99 

348 — Act must be given broad liberal construction to end that its 
beneficent purpose should be fully carried out. Radtke Bros. v. 
Indust. Comm. of Wis. (Wis.). Vol. VIII 460 

348 — Act created rights and liabilities not recognized at common 
law, and must be construed for purpose of effectuating legis- 
lative intent.. While Act should be liberally construed, court 
cannot enlarge its express terms. Knudson v. Jackson (Iowa). 
Vol. VIII 501 

348 — Statute defining parent's usufruct of child's estate held not in 
conflict with employers' liability legislation. Heinzelman v. 
Board of Com'rs of Port of New Orleans (La.). Vol. VIII 531 
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348 — Compliance with Act is essential to insurer's liability. Act 
becomes as much a part of contract insuring employer as if 
terms thereof were written into contract. McCune v. Wm. B. 
Pell & Bro. (Ky.). Vol. VIII 525 

348 — Court is bound to broad and liberal construction of Act to 
make effectual purposes for which law was passed. Porter v. 
Mapleton Electric Light Co. (Iowa). Vol. VIII 508 

348 — Statute is remedial law of prime import and should be liber- 
ally construed. Fisher v. Tidewater Building Co. (N. J.). Vol. 
VIII 581 

348 — To effectuate purpose of Act, its provisions should be liberally 
construed in favor of those claiming compensation. Western 
Indemnity Co. v. Leonard (Tex.). Vol. VIII 632 

348 — Statute is remedial law of prime import and should be liber- 
ally construed. Fisher v. Tidewater Building Co. (N. J.). 
Vol. VIII 581 

348 — To effectuate purpose of Act, its provisions should be liberally 
construed in favor of those claiming compensation. Western 
Indemnity Co. v. Leonard (Tex.). Vol. VIII 632 

348— Act is to be treated as remedial statute and should be liberally 
construed like other statutes of that character. Combination 
Rubber Mfg. Co. v. Court of Common Pleas in and for Essex 
County (N. J.). Vol. VHI 872 

348 — Statute providing for mitigation of damages for contributory 
negligence not in contravention of act. Potier v. Winifred Coal 
Co. (Iowa). Vol. VIII 814 

348 — Procedure under act is governed by act as amended prior to 
filing of petition for adjustment of claim. Nat'l Zinc Co. v. 
Ind. Comm. (111.). Vol. VI.. 21 

348 — Act should be liberally construed to carry into effect legisla- 
tive purpose even to inclusion of cases within reason, though 
outside letter, of statute. — Purpose of act is to compel indus- 
tries to bear loss and burden of industrial accident rather than 
that such loss shall be borne by workriien themselves, their 
dependents, or state at large. In re Duncan (Ind.). Vol. VI.. 148 

348 — While act should be liberally construed, it should not be ex- 
tended to cases which cannot reasonably be interpreted as 
within its scope. Pimental's Case (Mass.). Vol. VI 185 

348 — Compensation statutes of doubtful or ambiguous meaning 
should receive liberal construction but where language is plain, 
meaning expressed must be adopted. Frey's Guardian v. Gam- 
ble Bros. (Ky.). Vol. VI 171 

348 — New Hampshire act is remedial and is to be liberally con- 
strued. Manchester St. Ry. v. Barrett (U. S.). Vol. VI 421 

348 — Act, being remedial in nature, should be liberally construed. 
Martel v. White Mills (N. H.). Vol. VI 547 

348 — Employer which prior to January 1, 1914, notified commission 
of intention to comply with statute and thereafter did all that 
was required of it, furnishing bond on January 30, held under 
protection of act — such empolyer is not debarred of act's pro- 
tection because of delay of public officials. Ginnochio v. Hy- 
draulic Press Brick Co. (U. S.). Vol. VI 615 

348— Act must be construed liberally, but court cannot create lia- 
bility where law creates none. Morris & Co. v. Indust. Comm. 
(111.). Vol. VII 41 

348 — Act is to be liberally construed. Frank Martin-Laskin Co. v. 

Indust. Comm, (Wis.). Vol. VII 169 

348 — Act should be liberally construed and doubts resolved in 
favor of employee or dependents. Ogden City v. Indust. 
Comm. (Utah). Vol. VII 24^ 
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348 — Act is remedial and is given broad and liberal construction 
to realize humane purpose of enactment. Lumbermen's Recip- 
rocal Ass'n V. Behnken (Tex.). Vol. VII 363 

348 — Provision should be liberally construed, to afford workmen 
remedy for meritorious claims. Town of Stephenson, Marin- 
ette County, V. Indtlst. Comm. (Wis.). Vol. VII 533 

348 — Law should be given broad construction to accomplish its 
purpose to provide for dependents of employee. Johnson Coffee 
Co. v. McDonald (Tenn.). Vol. VII 512 

348 — Law should be construed liberally in favor of employee. Stas- 
mos V. State Indust. Comm. (Qkla.). Vol. VII 671 

348 — Rights established by act cannot be enlarged, restricted, or 
modified, in respect to claims and liabilities within its scope 
by insurance contract. Porter v. Indus. Comm. Wisconsin 
State Register Co. v. Indust. Comm. (Wis.). Vol. VII 708 

348 — Statute should be liberally construed in favor of employees. 
Indust. Comm. v. Wcigandt (Ohio). Vol. VII 823 

348 — Intent of act was not to burden industries of state, but to 
transfer burden resulting from industrial accidents to industry 
and thereby finally to distribute it upon society as a whole. 
MacDonald v. Employers' Liability Assur. Corp. • (Me.). 
Vol. VII 737 

348— Liberal construction does not warrant court in inserting that 
which has been omitted. Page v. N. Y. Realty Co. (Mont). 
Vol. VIII 105 

348 — Act is to.be liberally construed. Fennesscy's Case (Me.). 
Vol. VIII 59 

348 — Compensation is measured by statutes existing at time of in- 
jury, and employer is not liable to pay expenses of surgical 
operation performed after passage of certain laws where acci- 
dent occurred prior to passage of such legislation. Shink v. 
Augustus Carey & Co. (Me.). Vol. VIII 69 

348 — Laws must be liberally construed in favor of injured em- 
ployee. Henley v. Oklahoma Union Ry. Co. (Okla.). Vol. 
VIII 125 

348 — When "or" is considered to mean "and" in act. Voight v. 
Indust. Comm. (111.). Vol. VIII ....' 37 

348 — Act must be construed with utmost liberality of which it is 
capable. Compensation and street railway acts passed at same 
session presumed actuated by same policy and should be con- 
strued each in light of the other. Act in its application to 
electric company operating lighting and power department, as 
well as street and interurban railways, held not repealed by act 
increasing oowers of street and interurban railway corporations. 
Eastern Texas Electric Co. v. Woods (Tex.). Vol. VIII 275 

348— The Act should be so construed as to carry out the pur- 
poses and object of the act. Mitchell v. Phillips Mining Co. 
(Iowa). Vol. I 190 

348 — In construing section of act it should he read in light of other 
parts and given a construction consistent therewith, if possi- 
ble. In re Cannon (Ind.). Vol. 1 171 

§ 349. RETROACTIVE OPERATION OF STATUTES. 

349 — Act creating Workmen's Compensation Aid Bureau does not 
provide for new remedy or impair contracts; it only prescribes 
nijw method of procedure for enforcement of existing con- 
ing contracts. Crew v. Trainor et al. (N. J.). Vol. 1 840 

349 — Commission might receive affidavits of father and mother 
of deceased, residing in Ireland and taken before commis- 
sioner of oaths of state of New York, as bearing upon their 
dependency — liability to pay compensation governed by statute 
2— Digest 
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18 WORKMEN'S COMPENSATION 

in force at time of accident. Moran et al. v. Rodgers & 
Hagerty. Inc. (N. Y.). Vol. I 694 

349 — Amendment of October 6, 1917, saving to claimants the 
rights and remedies under the Workmen's Compensation 
Acts of any state is prospective and does not validate compen- 
sation action begun in a state cOurt before its passage and 
which at time of such passage the state court had no jurisdic- 
tion to entertain. Coon v. Kennedy (N. J.). Vol. 1 1101 

349 — Section 8, chapter 209, of the laws of 1915, limiting the time 
to recover under the Compensation Act to one year after the 
occurrence of the injury, does not apply to claims that accrued 
before the passage of the 1915 Statute. State ex rel. Berwind 
Fuel Co. V. District Court, St. Louis County, et al. (Minn.). 
Vol. I 91 

349 — Scalping employee which occurred while performing services 
arising out of employment prior to amendment of statute, en- 
titles him to damages and not compensation under the act. 
Boyer v. Crescent Paper Box Factory, Inc. (La.). Vol. II... 71 

349 — Proceedings for compensation to (Coal passer on Great Lakes 
interstate ferry brought in state court before amendment of 
judiciary act to save complainants all rights and remedies under 
Workmen's Compensation Law of any state was subject to ad- 
miralty laws and jurisdiction was in federal District Court 
since statute could not be given retroactive effect. Thornton 
V. Grand Trunk-Milwaukee Car Ferry Co. (Mich.). Vol. II.. 658 

34d-T-Amendment as to appeals from order of Industrial Commis- 
sioner taken after July 1 applies to injuries received before as 
well as those received after July 1, when statute became effec- 
tive. Rish V. Iowa Portland Cement Co. (Iowa). Vol. III... 463 

349 — Section relating to reduction of compensation 15 per cent in 

case of willful failure to obey safety rule has no application to 

accident occurring before statute was in force. Flint Motorcar 

Co. V. Industrial Commission of Wisconsin et al. (Wis.). 

* Vol. Ill : 399 

349 — Where employee in extrahazardous occupation was injured 
before amendment providing payment for attendant, an allow- 
ance commencing when amendment took effect did not give 
amendment a retroactive effect. Talbot v. Indust. Ins. Comm. 
(Wash.). Vol. IV 661 

349 — Occupation of steamship company's stevedore was maritime in 
naturjc and his widow's claim for compensation could not have 
been made under State Act. Federal statute saving to such 
claimants, rights and remedies under State Act, held not retro- 
active. Hogan V. United Fruit Co. (Pa ). Vol. V 894 

349 — Federal statute making State compensation laws applicable to 
maritime and interstate commerce accidents is not retroactive. 
O'Brien v. Det Forende Damphibs Selskab (N. J.). Vol. V. .. 867 

349— Widow of employee who died before amendment defining de- 
pendency became effective, cannot avail herself of amended 
section. Collwell v. Bedford Stone & Construction Co. (Ind.). 
Vol. V 823 

349 — Amendment held to apply to actipn already instituted since it 
affects only procedure and does not disturb vested rights nor 
impair contract obligations. Kuca v. Lehigh Valley (3oal Co. 
(Pa.). Vol. VI 499 

349 — Question of dependency on employee must be determined by 
law in force at time of accident. Hanson v. Flinn-O'Rourke 
Co., Inc. (N. Y.). Vol. VI .^ 476 

349 — Statute held not in force at time of claimant's injury. Craver 
V. Gillespie (La.). Vol. VII 300 
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349 — Amendment to provide that if employee hired in Texas sus- 
tained injury in course of employment he should be entitled to 
compensation according to law of Texas, though injury was re- 
ceived outside of state became part of pre-existing insurance 
policy. Home Life & Accident Co. v. Orchard (Tex.). 
Vol. VII 688 

349 — Where death of servant was direct result of injury, applicant 
for compensation was entitled to maximum weekly compensa- 
tion allowable under law in force at time of injury. Gray v. 
St. Croix Paper Co. (Me.). Vol. VIII 70 

349 — 'Law materially changing method of determining compensa- 
tion does not apply to compensation for death of one injured 
before, but dying after it went into effect. Ouilty v. Connecticut 
Co. (Conn.). Vol. VIII 13 

349 — Statutory requirement of claim for compensation held not 
affected by repeal after injury. Cuna v. Elton Lumber (To., 
Ltd. (La.). Vol. VIII 242 

349 — Amendment to act is without effect on existing award. Riggs 

V. Lehigh Portland Cement Co. (Ind.). Vol. VIII 380 

349 — Provision of act as to contributory negligence and assumption 
of risk creates right not affected by subsequent legislation. 
Central Indiana Ry Co. v. Davis (Ind.). Vol. VIII 801 

§ 350. ACCEPTANCE OR REJECTION OF STATUTE, AND 
ELECTION OF REMEDIES. 

350--Employers are not denied equal protection of law by provision 
in state act imposing liability upon employer although his 
employer had rejected act. Hawkins v. Bleakly (U. S). Supp., 
Vol. Al 3 

350 — Employees of warehouse or retail store not having elected not 
to be bound by act will automatically be brought within it. 
Freibel v. Chicago City Ry. Co. et al. (111.). Vol. I... 18 

§ 351. RIGHT TO ELECT, AND EFFECT OF ELECTION 

IN GENERAL. 

351-ySection 53 requiring that employers shall insure payment of 
compensation in one of three ways is compulsory on all em- 
ployers. Industrial Commission of Utah v. Daly Mining Co. 
(Utah). Vol. II 156 

351 — Employer, being free to come under Act or stay out, may ac- 
cept it as to one or more of several lines of business in which 
he is engaged. Anderson v. McVannel et al. (Mich.). Vol. II. 285 

351 — Where there was no written agreement or notice between 
employer and employee that act should not apply to employ- 
ment, accident occurring 30 days after contract is not excluded. 
Philps V. Guy Drilling Co. (La.). Vol. II 783 

351 — Servant assumes risks incident to emplpyment, other than 
those occasioned by employer's negligence, notwithstandif\g 
statute abolished common-law defense of assumption. Louis v. 
Smith-McCormick Const. Co. (W. Va.). Supp., Vol. Bl 1637 

351 — Subscriber under act migjit still be liable under common law 
if statutory notice had not been given. Kampmann v. Cross 
(Tex.). Supp., Vol. Bl 1561 

351 — Where plaintiff entered employ with notice that employer had 
statutory policy and waived right to maintain suit for injuries, 
he had no right of action. Consol. Kansas City Smelt. & Ref. 
Co. V. Dean (Tex.). Supp., Vol. Bl 1551 
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351 — Provisions of act, when accepted, become binding legal con- 
tract and no constitutional rights are violated by enforcement. 
Keeran v. Peoria, Bloomington & Champaign Tr'n Co. (111.). 
Supp., Vol. Al 409 

351 — Where injured workman, with advice of counsel and knov/l- 
edge that employer did not elect act, filed claim under act, he 
could not withdraw it to sue at law for injuries. Pavia v. 
Petroleum Iron Works Co. (N. Y.). Supp, Vol. Bl .1584 

351 — Held that adult brother and sisters, not specified as entitled 
to death benefits under act, had no right of action against em- 
. plover of decedenf. Shanahan v. Monarch Engineering Co. 
(N.' Y.). Supp., Vol. Bl 1213 

351 — Where farmer also engaged in logging operations, and farm 
employee received mortal injuries, no death award could be 
made as defendant could not accept act for one part of enter- 
prise and not for another. Kauri v. Messner (Mich.). Supp, 
Vol. Al 1021 

351 — Where act provides that compensation shall be exclusive 
remedy against employer for injury, if injured seaman subjects 
himself to state tribunals and receives award or is paid under 
agreement and accepts with full knowledge of injuries, he can- . 
not later maintain action in admiralty for same m juries. — 
Where, without agreement or award, injured seaman was paid 
and accepted proper sum for time for which he had physician's 
disability certificate, but was paid nothing for following period 
of temporary partial disability, there was no election to take 
compensation as to preclude recovery in admiralty. Riegel v. 
Higgins (U. S.). Supp., Vol. Al 80 

351 — MastQr who rejects Workmen's Compensation Law is pre- 
sumed negligent and burden is on him. Mitchell v. Des 
Moines Coal Co. (Iowa). Vol. I 200 

351 — This act does not enlarge -the duty of an employer, who is 
not a subscriber, nor transform into negligence conduct which 
otherwise would impose no liability. Mammott v. Worcester 
Consol. St. Ry. Co. (Mass.). Vol. I 83 

351 — Bringing of suit under Federal Employers' Liability Act which 
was dismissed on demurrer was not election of remedies pre- 
ventng her filing claim under Workmen's Compensation Act, 
as doctrine of election of remedies has no application to election 
between suits based on different statutes. Jackson v. Industrial 
Board of Illinois et al. (111.). Vol. I 160 

351 — Where a master had not elected to come under the Workmen's 
Compensation Act an agreement for payment of compensation was 
not binding upon the servant. Nelson v. Iron wood & B. Ry. & 
Ught Co. (Mich.). Vol. Ill 327 

351 — If the parent or guardian of a minor employee fails properiy to 
perform the duty required of him by the Compensation Act, the 
minor may apply to the court for redress. Young v. Sterling 
Leather Works (N. J.). Vol. I 653 

351 — Both the employee and the employer having elected to aocept the 
Act, every provision thereof became part of contract of service. 
Hagenback et al. v. Leppert (Ind.) Vol. 1 64 
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351 — Employer who availed himself of Workmen's Compensa- 
tion Act, sections 2 and 3, exempting him from payment 
of compensation after posting due notice, must make reports 
specirted in sections 67 as to injuries suffered by his employees 
in course of their employment inasmuch as exemption does 
not specifically extend to section 67 and by sections 9 and 19 , 
employers of farm laborers, domestic servants and persons 
engaged in interstate or foreign commerce are exempted for 
the act, except as to section 67 and for further . reason that 
duties of the board transferred from bureau of inspection 
require general oversight of conditions of labor. In re Burk 
(Ind.). Vol. I 597 

351 — Plaintiff, though he had not been in defendant's employ 
for thirty days at time of accident had not given notice that 
he elected not to be subject to provisions of the act — Sec-« 
tion 3494-7, subd. 2, declares that term **employee" shall 
include every person in service of another under any contract 
of hire including minors who are legally permitted to work — 
minor was working under child labor permit and was subject 
to provisions of act — though plaintiff was required to run eleva- * 
tor, a prohibited employment, he was nevertheless subject to 
the act, which provides for treble the amount otherwise re- 
coverable. Lutz V. Wilmanns Bros. Co. (Wis.). Vol. 1 289 

351 — Relator's husband, a resident of North Dakota, entered 
into contract of employment with Minnesota corporation 
and contemplated soliciting business in Minnesota, North 
Dakota and elsewhere, automobile furni9hed him for use in his 
work accidentally overturned at point in North Dakota, and 
he was killed, Minnesota act is applicable. State ex reL 
Chambers et al. v. District Court, Henjiepin County, et al. 
(Minn.) Vol. I 638 

351 — Where injury occurred before employer elected to come under 
act, it was not competent for board to make award. Bendykson 
v. Lyons. Evangel Committee (Mich.). Supp., Vol. Al.. 871 

351 — In conduct of repair shop, railroad company which has elected 
not to come under act is governed by Factory Act and liability 
for injuries to workmen in shop is controlled by such act. 
Truman v. Kansas City, M. & O. R. Co. (Kan.). Supp., 
Vol. Al 665 

351 — Provision requiring certain payments in indemnity contracts 
refers only to cases where injured employee elects compensa- 
tion directly from employer — ^provision barring certain agree- 
ments from such indemnity policies, refers only to cases where 
employee does not elect award of commission or direct from 
employer, but to enforce cause in courts. State ex rel. Turner 
V. Employers' Liab. Assur. Corp. (Ohio). Supp., Vol. Bl 1473 

351 — Held that farm hand employed on farm of corporation which 
had made no election under act and which operated warehouse 
and office in city cannot recover compensation for injuries 
received while doing ordinary farm work, although corpora- 
tion's employees in city might be within act. Vaughan's Seed 
Store V. Siiponini (111.). Supp.. Vol. Al 460 

351 — If servant's employment at time of deatlj is within act, widow 
has no right of action or other remedy. Maloney v. Levy & 
Gilliland Co. (N. Y.). Supp., Vol. Bl 1236 

351 — Employer, both manufacturer and retail dealer, is within act 

. in, retail store. — Where employer subscribed to act, all branches 

of' business came under act and he cannot accept it as to one 

part of business and not as to other. In re Cox (Mass.). 

Supp., Vol. Al 804 
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351 — Neither master nor servant can elect whether he will come 
under act it engaged in business thereunder, nor exempt him- 
self from burdens imposed, nor waive benefits. Shaughnessy 
V. Northland S. S. Co. (Wash.). Supp.. Vol. Bl 1602 

351 — Remedy under act is exclusive, no cause of action arising at 
common law or under Employers* Liability Act, except where 
employer has failed to secure payment of compensation. Nulle 
et al. V. Hardman, Peck & Co. (N Y.). Vol. Ill 343 

351 — Where injured employee under act brought action against 
married* woman and suit was dismissed claimant, by election to 
sue her, is barred from, subsequently seeking award under act 
against husband and wife jointly, evidence showing that wife 
was in fact employer. Crinieri v. Gross et ux. (N. Y.). 
Vol. Ill 349 

351 — Though stevedore presented claim and accepted compensation 
under State Compensation Law held that as Commission was 
without jurisdiction the acceptance of compensation is not bar 
to libel in admiralty, the payments if made by employer being 
deductible from recovery and if made by state to be treated 
*. as gratuities. Neumann v. Morse Dry Dock & Repair Co., Inc. 
(U. S.). Vol. Ill 562 

351 — Evidence of, erroneous when employer elects not to be bound 

by act. Daly v. Ne^V Staunton Coal Co. (111.). Vol. 1 33 

351 — Failure to tile evidence of compliance — venue — punishable in 
county where act should have been performed. In re Indus- 
trial Board of Indiana (Ind.)- Vol. I 43 

351 — Though employer had elected to come under act and employee 
had not, employer was not exempted from statutory require- 
ment to furnish safe place to work — employee does not assume 
risk of employer's failure so to provide, however obvious the 
danger may be. Kieler v. Fred, Miller Brewing Co. <Wis.). 
Supp., Vol. B 1 1683 

351 — Specified provisions apply only to contracts of employment 
that have been in existence more than 30 days. Woodruff v. 
Producers' Oil Co. (La.). Supp., Vol. Al 729 

351 — Operation of act is not dependent upon whether employer 
elects to become subscriber or not, nor upon number of em- 
ployers and employees who did or not. Marshall Mill & Elev- 
ator Co. V. Scharnberg (Tex). Supp., Vol. Bl 1576 

351 — Under Compensation Act it is elective both with employee 
and employer whether they shall become subject to its terms 
— employer who chooses to become subscriber is liable to em- 
ployees of his subcontractor, situated with reference to work 
on employer's premises and subject to peculiar conditions 
thereof, having elected to become so liable. Duart v. Simmons 
(Mass.). Vol. Ill 136 

351 — In view of section of act as to employer electing to come 
under act being relieved of other liability and other sections 
which state conclusive presumption that mine operator is within 
act unless he elects otherwise, where injured miner sued, and, 
when demurrer was sustained to declaration, amended, after 
cause was barred, by adding allegation that employer had 
elected not to come within act, he could not recover; the orig- 
inal declaration being not merely defective, for the allegation 
that employer is not covered by act is essential to the state- 
ment of the cause of action at common law. . Davis v. St. Paul 
Coal Co. (111.). Vol. Ill 244 

351 — Servant, having accepted compensation under Act can have 
no standing in court to assert employer's further liability to 
him for exemplary damages on ground of gross and reckless 
negligence — Act does not require employer to take affirmative 
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in matter of fixing standards of safety, nor does failure to do 
so work a forfeiture of protection of the Act. Stridden v. 
Pearson Const. Co. (la.). Vol.- Ill 291 

351 — Supreme Court must assume that Legislature adopted with 
full understanding of its legal effect, language of Statute pro- 
viding that certain sections, shall not apply to employees 
switching freight cars for railroad company, unless both em- 
ployer and employee have accepted provisions of act. Waldum 
V. Lake Superior Terminal & Transfer Ry. Co. et al. (Wis.). 
Vol. Ill 671 

351 — Defendant railway engaged chiefly in switching cars of other 
companies, held, to have been at time plaintiff was injured 
while engaged in switching box cars operating a steam rail- 
road as "common carrier," within Compensation Act, denying 
compensation in such case unless both employer and employee 
shall have accepted provision of act in writing. Waldum v. 
Lake Superior Terminal & Transfer Ry. Co. et al. (Wis.). 
Vol. Ill 671 

351 — Administrator of deceased's servant's estate cannot maintain 
action against master for servant's wrongful death where such 
servant had accepted Compensation Act. Penn's Adm'r. v. 
Bates & Rogers Const. Co. (Ky.). Vol. Ill 731 

351 — Employer, not included in any classes enumerated in Com- 
pensation Act may, by operating under act, free himself from 
common-law statutory liability for injuries arising out of em- 
ployment. Wangler Boiler & Sheet Metal Works Co. v. Indus- 
trial Commission et al. (111.). Vol. Ill 611 

351 — That employer had posted notices of election not to operate 
under act, though such posting was insufficient, held not tx) 
estop employer from denying that it had effectually rejected 
act. Reynolds v. Chfcago City Ry. Co. (111.). Vol. Ill 60» 

351 — Employee, injured while in maritime work, may come into 
state courts for common law damages, despite act. Simpson 
V. Atlantic Coast Shipping Co. (N. Y.). Vol. IV 447 

351 — Where longshoreman, loading steamship from lighter, was 
thrown into water and drowned when companionway broke, his 
intestate might elect to take award under act or bring action at 
common law for damages. Dziengelewsky v. Turner & Blanch- 
ard. Inc. (N. Y.). Vol. IV 445 

351 — There is no common-law liability for injuries to which the act 
is applicable, unless the employer has failed to provide the re- 
quired insurance. Ruddy v. Morse Dry Dock & Rep. Co. 
(N. Y.). Vol. IV 448 

351 — Where defendant, in action for negligently causing death, has 
complied with act, benefits of such law are exclusive and ad- 
ministrator may not bring action under Code. Basso v. John 
Clark & Son (N. Y.). Vol. IV , 530 

351 — The Porto Rico Act, which is obligatory upon employees, held 
also compulsory as to employers. Camunas v. New York & 
P. R. S. S. Co. (U. S.). Vol. IV 673 

351 — Employee waives common-law right to recover for injuries, 
unless when employer elects to come under act, employee gives 
him required notice claiming common-law rights, even though 
employer fails to comply with part' of act. Gilbert v. Wire 
Goods Co. (Mass.). Vol. IV 714- 

351 — Where administratrix brought action for her deceased hus- 
band's negligent death, and was defeated on the merits, she 
did not thereby make election barring claim under act for 
benefits to widow and minor dependents. State Indust. Comm 
V. Brady & Gioe (N. Y.). Vol. V 114- 
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351 — Private steam railroad not engaged as common carrier, which 
has not given notice of election to come under act, remains 
within act and is liable to injured employee. State ex rel. 
Winston-Dear Co. v. District Court of St. Louis County, 
Eleventh Judicial District et al. (Minn.). Vol. V 711 

351 — Employee's surviving wife and children awarded compensation 
cannot recover damages for death from employer's joint tort- 
feasor. Mayor and Council of Hagerstown v. Schreiner (Md.). 
Vol. V '. ; . . 858 

351 — Where workman was injured undjer circumstances giving 
grounds either for damages at common law or claim under act 
and employers believed they were conducting business under 
act and had purchased indemnity insurance, it was not against 
public policy for workman and employer to agree that he 
waive right at common law and claim compensation under act 
in lieu thereof. Fuller v. Wright (Kansas). Vol. VI 42 

351 — Act does not preclude recovery for death caused by negli- 
gence. Inspiration Consol. Copper Co. v. Conwell (Ariz.). 
Vol. VI 249 

351 — Facts that defendant employer was subscriber under act and 
that plaintiff injured employee had not reserved common-law 
rights were complete bar to plaintiff's cause of action for 
injuries at common law — ^plaintiff having been employee of de- 
fendant subscriber under act, and not having given notice nec- 
essary to retain right to action at law for injuries received and 
arising out of employment, cannot maintain action at law. 
White V. E. T. Slattery Co. (Mass.). Vol. VI 323 

351 — Federal employee electing to receive compensation under Fed- 
eral act cannot also recover for negligency of Director Gen- 
eral of Railroads. Hines v. Dahn (U. S.). Vol. V. 607 

351 — Act supplies exclusive remedy for injuries by employer's neg- • 
ligence. Boyle v. A. C. Cheney Piano Action Co. (N. Y.). 
Vol. VII 93 

351 — Act is exclusive of all other remedies — where injury results 
partly in disability and partly in disfigurement, employee, is 
limited in relief to that given by act and action at law for 
injury not amounting to disability cannot be maintained. Hyett 
V. Northwestern Hospital (Minn.). Vol. VII 337 

351 — Complaint in statutory action for an employee's death alleg- 
ing injury arising out of hazardous employment does not state 
cause of action unless it alleges that employer failed to com- 
ply with law with respect to insurance, since remedy given 
by law is exclusive provided employer has complied therewith 
—-objection that plaintiff administratrix in statutory action for 
death had barred her right to sue by electing to proceed under 
compensation law is matter of defense which is not presented 
by demurrer to complaint for want of facts — if administratrix 
of employee killed in his employment has election of remedies, 
it can only be for employer's failure to comply with act. Cul- 
hane v. Economical (jarage, Inc. (N. Y.). Vol. VII 655 

351 — Claimant not precluded by prior adjudication of court of other 
state, not on merits. Smith v. Heine Safety Boiler Co. (Me.).. 
Vol. VII 611 

351 — Though employer fails to avail himself of benefit of statute, 
he is not liable for injury sustained by employee in absence of 
negligence on part of former which is proximate cause of in- 
jury. Miller v. United Fuel Gas Co. (W. Va.). Vol. VII..*.. 847 

351 — Until award, injured employee is free to forego compensation 
and pursue his right to i*ecovery of ordinary damages from 
true tort feasors. Godfrey v. Brooklyn Edison Co. (N. Y.). 
Vol. VII 821 
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351 — Employer not assenting to act is not liable to employee 
injured in his service unless such injury results from his negli- 
gence. Zinti V. Cabot (W. Va.). Vol. VII 858 

351 — Common-law relations of master and servant are allowed 
to be changed by consent of parties and, by formal written 
notice, they are authorized but not compelled to modify their 
rights and remedy as prescribed by the common law. Dulac 
V. Dumbarton Woolen Mills (Me.). Vol. VII 731 

351 — In /employee's action under statute for assault by foreman, 
plea founded oh plaintiffs failure to allege that notice of injury 
was given employer within six months and plaintiff's failure to 
allege that defendant employer refused to pay compensation 
under act would not avail defendant employer. Nash v. Long- 
ville Lumber Co. (La.). Vol. VIII 53 

351 — Act is elective and rights and obligations under it are con- 
tractual. Gauthier v. Penobscot Chemical Fiber Co. (Me.). * 
Vol. VIII 65 

351 — Workmen entitled to remedy at law on lapse of insurance. 
Talge Mahogany Co. v. Burrows (Ind.). Vol. VIII 203 

351-:-Remedy under Federal act is not exclusive. Midwest Nat. 
Bank & Trust Co. v. Davis. Pir. Gen. of R. R.'s (Mo.). Vol. 
VIII , 715 

351 — Refusal to claim compensation under act excludes jurisdiction 
of suit to determine compensation — act is not compulsory. 
Sullivan Machinery Co. v. Stowell (N. H.). Vol. VIII. 731 

351 — As to presumption of negligence where employer has elected 
to reject term of act, presumption of negli^rence is rebuttable 
and it is for jury to say whether presumption has been over- 
come. Mitchell vs. Phillips Mining Co. (Iowa). Vol. I 190 

351 — Plaintiff having proved that intestate sustained fatal 
injury while performing duties in defendant's mine, and that 
latter had rejected terms of Workmen's Compensation Act. 
burden not only shifted to^ defendant to show its freedom from 
negligence, but proof of injurjr stood as sub.^tantive evidence 
of employer's negligence. Mitchell v. Phillips Mining Co. 
(Iowa). Vol. I 190 

§ 352. WILLFUL OR INTENTIONAL ACTS OR OMIS- 
SION OF EMPLOYER. 

352 — The wording of the act indicates by its language that 
other than enumerated causes of injury may be included 
in the term "wilful misconduct." Northern Indiana Gas & 
Electric Co. V. Pietzvak (Ind.) . Vol. I 590 

352 — "Lawful requirement" does not include a general course of 
conduct or those duties and obligations of care and caution 
which rest upon employers and employees and all other mem- 
bers of the community, for the protection of life, health and 
safety. American Wooden ware Mfg. Co. v. Schorling (Ohio). 
Vol. I 106 

352 — Plaintiff, though he had not been in defendant's employ 
for thirty days at time of accident had not given notice 
that he elected not to be subject to provisions of the act. Sec- 
tion 3494-7, subd. 2, declares that term "employee" shall include 
every person in service of another under any contract of hire 
including minors who are legally permitted to work — minor 
was working under child labor permit and was subject to 
provisions of act — ^though plaintiff was required to run elevator, 
a prohibited employment, he was nevertheless subject, to the 
act, which provides for treble the amount otherwise recover- 
able. Lutz V. Wilmanns Bros. Co. (Wis.) . Vol . 1 289 
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352 — ^Administratrix of servant to recover for death at common 
law must show gross negligence and wilful disregard of 
life, limb or bodil> safety on part of elective officer of cor- 
poration. Brown v. Lemon Cove Ditch Co. (Cal.). Vol. I.. 915. 

352 — Evidence held sufficient to sustain jury's finding that electric 
company was guilty of negligence and that such negligence was 
proximate cause of injury. Eastern Texas Electric Co. v. 
Woods (Tex.). Vol. VIII 275 

352 — Minor, illegally employed, may elect to sue without prior 
determination by board. Blanton v. Kellioka Coal Co. (Ky.). 
Vol. VIII 523 

352 — Provision authorizing right to action for damages to minor, 
employed in willful violation of law, in lieu of compensation, 
does not require reference to board to determine existence of . 
requisite facts authorizing election to show or accept benefits; 
right to make such determination rests with guardian. — Where 
minor is willfully and knowingly employed on dangerous ma- 
chinery without official authority required by statute, suit for 
injuries in lieu of compensation is maintainable — employer's 
failure to furnish safety devices required by statute does not 
entitle guardian of injured minor employee to sue for damages 
in lieu of compensation. Prey's Guardian v. Gamble Bros., 
Inc. (Ky.). Vol. V 171 

352 — Employee can rely on rule requiring passing car to slow 
down so that question of contributory negligence is for jury, 
especially under state act placing burden of proving such neg- 
ligence upon employee. Manchester St. Ry. v. Barrett (U. S.). 
Vol. VI , 421 

352 — Failure of master to comply with safety order of commission 
of which he had no notice, would not of itself constitute **gross 
negligence" within act — general safety orders of commission 
are not conclusively presumed to be reasonable in action for 
damages — such orders do not become effective until served 
upon employer — it is incumbent upon servant suing for per- ^ 
sonal injuries caused by gross negligence under act to prove * 
that injury resulted both from gross negligence and willful 
disregard of safety. Schmidt v. Pursell* (Calif.). Vol. VI.... 425 

352 — Evidence showing miner's death by car released when coupling 
broke, showing links broke sometimes one or two a week, made 
out prima facie case of negligence, and by failing to offer evi- 
dence in contradiction or explanation, employer stood convicted 
of negligence. Ayshire Coal Co. v. West (Ind.). Vol. V 216 

352 — Unless by failing to house gears, employer failed to comply 
with order of commission or safety requirements of act, em- 
ployer was not guilty of gross negligence. Employer was not 
guilty of "willful misconduct" within act, merely because it 
failed to house gears unless elective officer with willful dis- 
regard of employees' safety, consciously failed to house such 
gears to avert injury. Helme v. Great Western Milling Co. 
(Cal.). Vol. V US 

352 — Recommendations to house certain gears by engineer repre- 
senting commission while going through plant, is not equiva- 
lent to order entered by commission. In absence of order by 
commission in manner provided by act, employers' duty in 
regard to dangerous machinery is to use such safeguards as 
are reasonably adequate to have place of employment as free 
from danger as nature of employment will reasonablv permit. 
Helme v. Great Western Milling Co. (Cal.). Vol. V. '. 143" 

352 — Act is not bar to common law action for damages by infant, 
employed in violation of Penal Law. WolflF v. Fulton Bag & 
Cotton Mills (N. Y.). Vol. Ill 354 
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352 — In action under federal Employers' Liability Act. fellow-ser- 
vant doctrine has no application. Rockwell v. Hustis — Holden 
V. Same (N. H.). Vol. II , 667 

352 — Whether company was negligent in leaving car standing on 
track was question for jury. Cincinnati, N. O. & T. F. R. Co. 
V. McGuflfey (U. S.). Vol. II 863 

352 — In action under Federal Employers* Liability Act, evidence 
as to defendants' negligence held to make question for the 
jury — railroad bound to inspect cars of another railroad used 
on its own road. Rowe v. Colorado & S. R. Co. et al. (Tex.). 
Vol. II 943 

352 — Under act, right of recovery is conditioned on proof of want 
of reasonable care on part of master or employees, and assump- 
tion of risk clause is applicable only where such negligence is 
shown. — Duty of master to exercise care depends upon reason- 
able comprehension of danger. International Cotton Mills v. 
Pernod (U. S.). Supp , Vol. Al 51 

352 — Employer must furnish employees with such appliances as are 
reasonably safe, not merely same method used elsewhere, when 
such method is evidently dangerous and safer method may be 
adopted. Hugkes v. Warman Steel Casting Co. (Cal.). Supp., 
Vol. Al 128 



§ 353. INJURIES NOT PROVIDED FOR IN COMPENSA- 
TION ACT. 

353 — Where stevedore is negligently injured on vessel, but dies from 
injuries on shore, tort is maritime and remedy is in rem in 
admiralty, or common-law remedy and act gives no remedv — 
election to proceed under act could not preclude common-law 
action. Liverani v. John T. Clark & Son (N. Y.). Vol. IV.. 547 

353 — Wherever injury results in disability, permanent or partial, in- 
jury comes within act, even though there be associated injuries 
resulting from accident not specifically mentioned in act. 
Morris v. Muldoon (N. Y.). Vol. V 570 

353 — "Serious misconduct" of employer means that which employer 
knew 'or should have known to be likely to jeopardize safety 
of employee — such conduct is willful if acts evinced disregard 
for safety of others and willingness to inflict injury, as failure 
to guard shafting in violation of commission's order — in this 
connection, "officer" means person invested with general con- 
duct and control in particular place of business, not necessarily 
in technical sense. E. Clemens Horst Co. v. Indust. Ace. 
Comm. (Cal.). Vol. VII 3 

353 — Engineer in charge of caterpillar engine would be "operating 
farm machine," but deceased, who was assisting by means of 
lantern in harrowing and had nothing to do with engine at 
time of accident, would not. Maryland Casualty Co. v. Indus- 
trial Commission et al. (Cal.). Vol. II 616 

353 — Negotiations with wrong^doer held not to have constituted a 
"claim" against a third person for damages operating as waiver 
of any claim for compensation against employing town. Town 
of Stephenson, Marinette County, v. Indust. Comm. (Wis.). 
Vol. VII ,. 512 

353 — Act of widow of deceased employee, administratrix, in bring- 
ing common-law action against superintendent of employing 
company, who was driving automobile in which employee was 
riding at time of accident, to recover damages for his death 
held not to have waived right to claim compensation from em- 
ployer Miller Scrap' Iron Co. v. Indust. Comm. (Wis.). 
Vo 1 . VII : 528 
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353 — Employer, by posting notices, complied with requirements of 
section and brought his employee within act. Posey v. Moyne- 
han (N. Y.). Vol. VII 812 

§ 354. RIGHT OF ACTION AGAINST THIRD PERSON. 

354 — Employee cannot maintain action against third person, em- 
ployee, employer and third person being under the act, it being 
provided that employee'sr right to recover against third person, 
shall be subrogated to employer. Friebel v. Chicago Ry. Co. 
(III.). Vol. I ..V 18 

354 — No more than the compensation allowed by the act can 
be. recovered on account of injury to employee by negli- 
gence of third person, where employee, employer and third 
person are under the act; and the one directly liable for com-' 
pensation is the employer. Right of recovery against third 
person shall be subrogated to employer. Friebel v. Chicago 
City Ry. Co. (111.). Vol. I 18 

354 — While the word "plant", as used in Act, included, besides the 
premises of the employer, ^ch appliances and tools as were reg- 
ularly used, it could not be extended in favors of defendant to 
the vessel on which the deceased was working, where the injury 
wa[s not due to seny defect in such appliances or tools, that de- 
ceased was **away from the plant of his employer" and that the 
action could be maintained under the Statute, giving a right of 
action for wrongful death. Martin v. Matson Nav. Co. et al. (U. 
S. ) Vol. I 3 

354 — Employee's right of compensation from his employer did not 
prevent the bringing of an action against the foreman whose neg- 
ligence caused the injury, as the words "third person" have their 
usual meaning and include any person other than the employer or 
employee. CJburchill v. Stephens (N. J.). Vol. 1 651 

354 — Employee max sue third party negli^rently injuring him, 
although receiving workmen's compensation from employer-*- 
where contractor has taken out workmen's compensa- 
tion insurance, an owner it not liable to one of contractor's 
employees for injuries sustained, under Workmen's Compensa- 
tion Act. Houlihan v. Suliberger & Sons Co. (111.). Vol 1.. 536 

354 — PlaintiflF had remedy under Workmen's Compensation Law, 
so he could not recover in an action against defendant. Lee 
V. Cranford Co., Inc. (N. Y.). Vol. 1 854 

354 — Under the act providing for election between remedies when 
employee is injured or killed by negligence of another 
not in sarqe employ and for subrogation if compensation 
is paid a widow with dependent child may for herself and child 
make an election — statute as amended was merely clarified and 
. not substantially altered, by providing for election by minors 
or their parents or guardians as the commission determines 
Hanke v. New York Consol. R. Co. (N. Y.). Vol. 1 677 

354 — Corporation's offer causing injury to one of its employees . 
while engaged in its business is "person other than employer" 
within provision authorizing election of compensation from 
employer or recovery of damages from such person. Web- 
ster v. Stewart (Mich.). Vol. VI 53 

354 — Employee, injured by third party, may elect to accept statu- 
tory compensation or to use third party; but, if he takes com- 
pensation, he cannot later sue third party. Louis Bossert & 
Sons, Inc., v. Piel Bros., Inc. (N. Y.). Vol. VI 372 

354 — Servant injured through negligence of third person, may re- 
cover under act from third person receiving compensation from 
employer, subject to right of employer to be indemnified out 
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of damages recovered for amount of compensation paid. Black 
V. Chicago Great Western R. Co. (Iowa). Vol. V 218 

354— To entitle third party employer whose negligent act causes 
injury to employee of another, to protection of act it must 
appear that act complained of arose out. of or had some rela- 
tion to his business as to which he was employer — mere fact 
that he is employer of labor is not sufficient to bring him within 
prorision of &ct — such employer is not necessarily engaged in 
work of his employment or conduct of affairs when gomg from 
residence to place of business, though he makes use of auto- 
mobile owned by him — ^injured employee may maintain action 
against third party employer notwithstanding settlement had 
with own employer and payment of amount agreed upon — 
recovery in such action will conclude employer and not expose 
third party to second suit. Podgorski v. Kerwin (Minn.). 
Vol. V 544 

354 — Bridge in city is part of "plant" or "premises" of city within 
act and carpenter engaged in repairing it cannot maintain 
action against Electric Company, whose negligence in string n ^ 
wires under bridge caused injury to him. Zenor v. Spokane & 
I. E. R. Co. (Wash.). Vol. V 63; 

354 — Receiot of compensation by plaintiff, employee of third par* v. 
subscriber from surety company for injury by defendant rail- 
road and his assignment of so much of recovery as might be 
had or would indemnify it, did mtt absolutely bar action 
against railroad. Lancaster et al. v. Hunter (Tex.). Vol. V. . . 612 

354 — Where employee is injured in course of employment by action- 
able negligence of third party, statutory remedy accrues to him 
or dependents for compensation against employer and common- 
law remedy against third party, though he ' cannot proceed 
against both. If he elects the former, he waives the latter • 
and employer is subrogated. Carlson v. Minneapolis St. Ry. 
Co. (Minn:). Vol. IV : 513 

354 — Section 5 of Compensation Act gives iniured employee statu- 
tory action or proceeding against employer for compensation 
and also for damages against wrongdoing third party causing 
his injuries, and where such person is not estopped by her 
acceptance of compensation already provided for her, nor by 
her participation in arbitration proceedines to determine her 
compensation, nor by other actions constituting ratification or 
acquiescence, she may prosecute her action against both em- 
ployer and wrongdoing third party, and she is not required to 
choose between compensation allowed and damages which she 
may recover, until action is tried and determined, but she is 
not entitled to recover both damages and compensation — the 
word "recover" means to "get," "procure," "obtain," and the 
like and provision concerns itself with actual payment and is 
not limited to recovery of judgments upon which nothing may 
be real'zed. Swader v. Kansas Flourmills Co. et al. (Kan.). 
Vol. Ill 129 

354 — That servant injured by negligence of third person, 
knew what his rights were as to .free treatment under act did . 
not bar his recovery against persons who caused his injury on 
theory that he had elected to receive compensation under act 
unless evidence showed that hospital service was furnished 
under act and that servant indicated he had exercised his option 
•to obtain compensation thereunder. Wahlberg v. Bowen, et al. 
(Mass.). Vol. I 790 

354 — Employee injured by third party may proceed against bis 
employer under Workmen's Compensation Act or pursue 
his common-law rights against third party. The act requiring 
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employee to assign cause of action against third party upon 
electing to seek compensation, assignment is effective upon 
election being made and before award. Sabatino v. Thomas 
Crimmins Const. Co. (N. Y.) . Vol. 1 709 

354 — Barred where widow and dependent, by -her attorneys, filed 
claim for compensation. Gray v. Brown & Sehler Co. (Mich.). 
Vol. I .1081 

354 — Employee who has applied for and accepted ' award from 
Board surrenders whatever right he might have to recover at 
common law from third person whose negligence caused the 
injury. Pittsburgh, C, C. & St. L. R. Co. v. Parker (Ind.). 
Vol. VIII 793 

354 — Employee was not estopped by reason of recovery of com- 
pensation from employer, from recovering damages from 
physician for loss of eye, on theory that loss of eye was due 
to malpractice and was not resultant injury of accident re- 
ceived during employment, and therefore was not injury for 
which he was entitled to compensation. Wood v. Vroman 
(Mich.). Vol. VIII •... 848 

354 — Under Workmen's Compensation Act, art. 3, Sec. 21, provid- 
ing that employee injured through negligence of person other 
'than employer, shall not be entitled to receive damages from 
such person and also compensation, payment of compensation 
under agreement filed in and approved by court that employee 
shall sue negligent third party and return compensation in 
event of recovery of damages does not preclude employee from 
suing negligent third party. Mingo v. Rhode Island Co. (R. 
I.). Vol. II 562 

354 — Settlement by Industrial Board with employee of subscriber, 
. does not preclude action by employee against third party to 
recover damages occasioned by negligence. City of Austin v. 
Johnson (Tex). Vol. II 845 

354 — Servant whose injuries from third person's negligence arose 
out of and in course of employment could not concurrently 
proceed at common law against negligent person for damages 
and, under statute, against master for compensation. Labuff v. 
Worcester Consol. St. Ry. Co. (Mass ). Voll. II 903 

354 — Deceased's mother, by accepting compensation, did not release 
third person from liability under Survival Act to deceased's 
administrator for negligent killing. Vereeke v. City of Grand 
Rapids (Mich.). Vol. II 917 

354 — Where employee who as well as employer has elected to come 
under act is injured by third person, who is not under act, em- 
ployee need not elect between compensation under act and dam- 
ages at common law, but may prosecute both actions at same 
time. Gones v. Fisher (111.). Vol. Ill 596 

354 — Collection of compensation by te^lephone lineman from em- 
ployer did not estop him from recovering damages from city 
for failure to insulate wires — award and proceedings against 
employer under act were wholly immaterial to questions to be 
submitted to jury, master's liability not depending on negli- 
gence. Book V. City of Henderson (Ky.). Supp., Vol. Al 678 

354 — Employee who receives compensation for injury is not 
estopped to sue third person, not employer, whose negligence 
caused injury. Merrill v. Marietta Torpedo Co. (W. Va.). 
Supp,, Vol. Bl 1641 

354 — As the Texas Act was inapplicable to stevedore's claim against 
vessel and as he asserted no claim against insurer or its agents, 
payment. from insurer did not bar claim against vessel, but 
amounted at most to a pro tanto satisfaction. The Emilia S. 
De Perez (U. S.). Vol. II 11 
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354 — If employee is injured by negligence of third person, he may 
elect to sue that person, or to claim compensation and if he 
receives later the amount which is paid him becomes measure 
of recovery of his employer, who pays award, against third 
person who caused injury — widow who accepted compensation 
from employer, but did not make agreement for compensation 
approved by Board and did not submit a demand against em- 
ployer, did not "proceed" against employer within the Act and 
could maintain suit against person, not the employer, whose 
negligence caused death. Brabon v. jGladwin Light & Powef 
Co. (Mich.). Vol. II 302 

354 — Neither section 5, part 2, of the Workmen's Compensation 
Act, providing that the insurance associations may recover in- 
demnity from other persons who would have been liable to the 
insured employee, nor any other part of the act, in express 
terms or by implication, confers authority upon the insurer to 
reimburse himself for compensation paid to an* injured employee 
as against a third person through whose negligence the injury 
occurred, or to be subrogated to the rights of the beneficiary as 
against such third person. Southern Surety Co. et al. v. Hous- 
ton Lighting & Power Co. (Tex.). Vol. II 577 

§ 355. RIGHT OF ACTION BY EMPLOYEE'S PARENTS. 

355 — By the exertion of such power, the Legislature has, by 
chapter 15P, Code 1916, kno\^n as the Workmen's Compen- 
sation Act, substituted a mode of compensation for such de- 
privation or impairment different from and in lieu of the com- 
mon-law right of redress therefor — not depended upon knowl- 
edge by parent of employment or his consent or want of 
consent thereto— statute shows minors may be lawfully em- 
ployed in any industry or occupation except when prohibited 
and when employer has in manner therein given required 
notice and employee though infant, thereafter continues in 
employment, the continuation and notice combined operate a 
waiver of common-law right of action for redress. Adkins v. 
Hope Engineering & Supply Co. (W. Va.). Vol. 1 455 

355 — Father who received minor son's wages was bound by provi- 
sion of act accepted by son and himself — was subject to act 
as prescribing sole rule of compensation and had no#right of 
action under common-law. Buonfiglio v. Neumann & Co. 
(N. J.). Vol. IV 521' 

355— In cases where jact applies to injury sustained by minor em- 
ployee, there can* be no recovery by parent for loss of wages 
of such employee. Hartman v.. Unexcelled Mfg. Co. (N. J.;. 
Vol. V 422 

355 — Evidence of previous repairs by miner employed by operator 
rejecting act is competent only on assumption of risk and con- 
tributory negligence. Butkovitch v. Centerville Block Coal 
Co. (Iowa). Vol. VI 35 

§ 356. COMMON-LAW DEFENSES ABOLISHED. 

356 — Immaterial whether risk was assumed by acts of employee or 
by his contract of employment. Bay State St. Ry. Co. v. Rust 
(U. S.). Vol. Ill 3 

356 — Employer who has elected not to accept Compensation Act 
has waived its right to interpose common-law defense of as- 
sumed risk. New Staunton Coal Co. v. Fromm (111.). Vol. III. 432 

356 — If accident occurred after act became effective and employer 
had not accepted provisions, defenses of contributory negli- 
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gence and assumed risk are not available to him. Lamberg v. 
Central Consumers Co. (Ky.). Vol. IV 196 

356 — Employer, which had not elected to come under act at time of 
accident, cannot defend on contributory negligence and assump- 
tion of risk, and cannot set up defense of employee's violation 
of rules as proximate cause of injuries although contributory 
negligence. West Kentucky Coal Co. v. Smithers (Ky.). Vol. 
IV , 198 

356r-Where it appears that company employs more than five ser- 
vants, it is subject to the act whether a subscriber or not and 
consequently cannot plead assumption of risk. Wichita Falls 
Motor Co. V. Meade (Tex.). Vol. II : 135 

356 — Where employer was not insured under act he cannot avail 
himself of contributory negligence or assumption of risk dn part 
of servant. Gayton v. Borsofsky (Mass.). Vol. II 514 

356 — Under Federal Act servant assumes all ordinary risks which 
are known to him, but he does not assume them until he be- 
comes aware of such negligence and of the risk arising there- 
from — whether risk is ordinary risk of employment' or extra- 
ordinary risk known to servant is question of fact to be sub- 
mitted to jury. Chicago, R. I. & P. Ry. Co. et al. v. Ward 
(Okla.). Vol. II 552 

356 — Under the act where employer, sued for suffering and death of 
servant, was not insured, it was no defense that servant was 
negligent or assumed risk, or that negligence was caused by 
fellow employees. Schlehuber v. American Express Co. 
(Mass.). Vol. II 518 

356 — In action governed by Federal Employers' Liability Act for 
injury to railroad employee engaged in interstate commerce, 
railroad can invoke defense of assumed risk. Gulf, C. & S. 
S. F. Ry. Co. V. Drennan (Tex.). Vol. II 701 

356^In action for injuries when section hand was drawn under 
wheels of motor car, derailing car and injuring other servants, 
evidence that company had other cars with smaller wheels 
which would not draw men under them was competent not 
to show company's knowledge, but to show that car in ques- 
tion was not reasonably safe. Rockwell v. Hustis — Holden v. 
Same (N. H.). Vol. II 667 

356— Employer who declined to accept provisions of act is pre- 
cluded from asserting defenses of assumption of risk, contribu- 
tory negligence and negligence. National Enameling & Stamp- 
ing Co. (U. S.). Vol. II 739 

356 — Excavation of ditch by interstate pipe line company for lay- 
ing gas pipe is no part of its commercial business, but is work 
in the performance of which it is subject unconditionally to 
provision* of act and if in default is liable for injury to em- 
ployees in such work caused by negligence of fellow employee, 
and is denied right of common-law defenses of fellow-servant, 
assumption of risk and contributory negligence. Roberts v. 
United Fuel Gas Co. (W. Va.). Vol. IV 461 

356 — Statute saving to claimants rights and remedies under state 
acts does not abolish admiralty or common-law remedies, but 
merely gives injured employee additional remedy — stevedore in- 
jured in ship may sue emplover, state act being inapplicable. 
Lnnd v. Griffiths & Sprague Stev'g Co. (Wash ). Vol. IV.. . . 654 

356 — Thougti employer within act fails to avail himself of benefits 
of statute, he is not liable for injury sustained by emploj^ree in 
course of employment, in absence of employer's negligence 
which* is proximate cause of injury. Wilkin v. H. Koppers Co. 
(W.Va.). Vol.IV -> 
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356 — In common-law action by injured employee under act, recovery 
can be had against master employing more than five employees 
although negligence was that of fellow servants. Nadeau v. 
Caribou, Water, Light & Power Co. (Me.). Vol. V 238 

356— Master who has elected not to operate under act, is not per- 
mitted to make defense of contributory negligence in action for 
death of servant. Ayshire Coal Co. v. West (Ind.). Vol. V.. . 216 

356— Farm employee injured by negligence of fellow servant is not 
precluded from recovery under statute by act. Burns v. South- 
ern Pac. Co. (Cal.). Vol. V 358 

356— Where employer has not elected to come under act. common- 
law defenses are not available unless "such negligence was 
wUlful." Smith v. Hyne (Mich.). Vol. V 407 

356— Act eliminates defense of contributory negligence. Smith v. 
White (La.). Vol. V 531 

356— Negligence does not defeat recovery under aclf. Brown et al. 
V. Bristol Last Block Co. et al. (Vt): Vol. V 628 

356 — Where servant of company was sent with team and wagon 
to work for others upon another's premises and was there 
killed by falling wall, he was servant of company and doctrine 
of assumed, risk could not be invoked to defeat company's re- 
covery under act against owner of premises. Golden & Boter 
Trans. Co. v. Brown & Sehler Co. (Mich.). Vol. VI 58 

356 — Servant assumes risk incident to employment, other than 
those occasioned by employer's negligence, notwithstanding 
statute abolished common-law defense of assumption. Louis 
V. Smith-McCormick Const. Co. (W. Va.). Supp., Vol. B1...1637 

356^Contributory negligence of plaintiff or negligence of fellow 
servant is no defense where employer is subscriber to act — 
employee may recover for injuries approximately due to negli- 
gence of employer, non-subscriber to act, of fellow servant's 
negligence. — Assumption of risk is abolished as defense for 
non-subscribing employers. Bemabeo v. Kaulback (Mass.). 
Supp., Vol. Al 773 

356^Where commission found that death of employee could not 
have occurred had wheels been guarded and that he might have 
been killed in sbme other manner, element of speculation is 
introduced which is not permissible — employer is liable if ma- 
chine was not guarded as legally required, unless caused by 
wilful want of ordinary care by employee. Manitowoc Boiler 
Works V. Indust. Comm. (Wis.). Supp , Vol. Bl 1698 

356— Contributory negligence of servant does not defeat recovery. 

Kampmann v. Cross (Tex.). Supp., Vol. Bl 1561 

356 — Where, following accident in plant, employee became over- 
heated and negligently exposed himself to chill on way home, 
there was.no defense to claim for compensation from resultant 
nephritis. United Paperboard Co. v. Lewis (Ind.). Supp., 
Vol. Al 518 

356— Act eliminating defense of assumption of risk provides rule of 
substantive law governing all employers and employees, 
whether or not both have elected to come under it. Hughes v. 
Warman Steel Co. (Cal.). Supp., Vol. Al 128 

356— Where contract of railroad conductor did not refer to defects 
in employer's equipment he did not under act contractually 
assume risk of injury resulting from failure of company to 
provide sufficient spacing between tracks. Boston & M. R. R. 
v. Baker (U. S.). Supp., Vol. Al 48 

356— Mere, negligence of employee in taking more dangerous course 
in leaving premises does not bar right to recovery. Bylow v. 
St. Regis Paper Co. In re First Mut. Liab. Ins. Co. (N. Y.). 
Supp., Vol. Bl .1425 

8— Dlffeat 
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356 — Purpose of act is to relieve employees from assumption of risk 
and fellow servant doctrines. Lizotte v. Nashua Mfg. Co. 
(N. H.). Supp.. Vol. Bl ..1125 

356^0riginal contractor is relieved by act from common-law lia- 
bility and servant of subcontractor is only restricted. White v. 
George A. Fuller Co. (Mass.). Supp., Vol. Al 770 

356— Compensation under act is made without regard to employee's 
f^-ult and contributory negligence is not a defense. Gifford v. 
T. G. Patterson, Inc. (N. Y.). Supp., Vol. Bl 1320 

356 — Employer electing not to come under act cannot offer as de- 
fense to employee's action for injury either contributory negli- 
gence or assumption of risk. West Kentucky Coal Co. v. 
Smithers (Ky.). Vol. VI 177 

356 — Employer who has accepted act may plead common-law de- 
fenses in suit at law. Bjork v. U. S. Bobbin & Shuttle Co. 
(N. H.). Vol. VI 707 

356 — Injured railroad employee, not within Federal act, has right 
of action at common law aided by state act depriving non- 
assenting employer of common-law defense. Foley v. Hines 
(Me.). Vol. VII 203 

356 — Contributory negligence is not bar to award. Western Coal 

& Mining Co. v. Indust. Comm. (111.). Vol. VII 596 

356^Provisions denying to employers who do not comply with 
terms of act common-law defense of assumption of risk de- 
prives employer of defense that employee assumed risk of 
• injury resulting from employer's negligence because such em- 
ployee knew of such risk and remained in service with such 
knowledge. Zinn v. Cabot (W. Va.). Vol. VII 858 

356— Operation of passenger elevators is not included as "hazardous 
employment" and section abolishing certain defenses, including 
that of contributory negligence, does not apply to such employ- 
ment. Page V. N. Y. Realty Co. (Mont.). Vol. VIII 105 

356— Where employer rejected act, contributory negligence is no 
defense. Miner's contributory negligence held no defense under 
act. Jackson Hill Coal & Coke Co. v. McDaniel (Ind.). Vol. 
VIII ^ 372 

356 — Contributory negligence defense under act depriving employer 
of defense of assumption of risk. Merely continuing in em- 
ployment and doing work around defective engine as intended 
by employer and employee in usual and ordinary manner, does 
not constitute contributory negligence. Beck v. Siemers (Wis.). 
Vol. VIII 457 

356 — Contributory negligence and assumption of risk are not de- 
fenses where infant illegally employed was injured. Louisville 
Woolen Mills v. Kindgen (Ky.). Vol. VIII 387 

356 — Plaintiff's right to recover must be limited to theoiy of com- 
plaint. Rejection of act excludes defense of assumption of risk 
and contributory negligence rendering findings thereon un- 
necessary. Centra] Indiana Ry. Co. v. Davis (Ind.). Vol. 
VIII 801 

356— Rule that where servant continues to work, knowing 
of master's negligence, imperiling his safety, without complaint 
or promise to repair, he assumes the risk, is abolished by the 
act. Mitchell v. Swanwood Coal Co. (Iowa). Vol. 1 602 

356— That defendant coal corporation had elected not to 
pay compensation under the act would deprive it of certain 
defenses, but would not relieve plaintiff employee from proving 
negligence. Wendzinski v. Madison Coal Corp. ct al. (111.) 
Vol. I ;.... 553 

356— Where master had not elected to come undet Work- 
men's Compensation Act, the common-law defenses were fore- 
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closed to him so that where servant was injured by falling 
down stairway, allegations of answer that plaintiff was familiar 
with stairway, knew it was usually lighted,' etc., come within 
defenses of assumption of risk and contributory negligence. 

Wulff V. Bossier (Mich.) . Vol. I 633 

356— Under Workmen's Compensation Act, 1912, No. 10, pt. 1, 
section 6, subjecting employer to the provisions of the act 
after the approval of board of a statement by employer accept- 
ing the provisions of the act **from the date of the fihng of such 
statement where an employer's statement, electing to come 
under the act, was filed before the accident to an employee who 
had not elected, he was within the direct provisions of section 
3, providing that section 1, abolishing common-law defenses, 
shall not apply to actions to recover damages, where the em- 
ployer has elected, with the approval of the board, to pay com- 
pensation under the act. Bernard v. Michigan United Traction 
Co. (Mich.). Vol. 1 624 

§ 357. PERSONS ENTITLED TO ELECT. 

357 — Plaintiff may have been under Compensation Act by reason 
of his employer's election, is insufHcient to place him under act 
as amended, his employment having been intermittent and 
there having been no election by him under Statute requiring 
election by both employee and employer. Waldum v. Lake Su- 
perior Terminal & Transfer Ry. Co. et al. (Wis.). Vol. III... 671 

357 — Heir who is not sui juris cannot waive right of action by ap- 
plication for award, or vice versa under Industrial Commission 
Act, being incapable in law of making election — mother by ap- 
plying for compensation for father's death does not waive 
minor children's right to bring action for damages. Gar- 
field Smelting Co. v. Industrial Commission of Utah (Utah). 
Vol. Ill 531 

357 — Employee injured away from plant may elect remedy under 
common law or act. Anderson v. Bauer (Wash.). Vol. VIII. 761 

357 — Act prescribes status of minority with privileges and disabili- 
ties for all persons, male and female, under 21, despite statu- 
tory minority for females under 18. Gouanillou v. Indust. 
Accident Comm. (Cal.). Vol. VII 257 

357 — Cities, villages and other municipal corporations have same 
rights of election as other corporations. Marshall v. City of 
Pekin (111.). Supp., Vol. Al 345 

357 — Act exempts municipal employees only from compensation 
provisions, not from provisions abolishing common-law reme- - 
dies. State ex rel. Fletcher v. Carroll, City Comptroller 
(Wash.). Supp., Vol. Bl 1611 

§ 358. FORM AND REQUISITES OF ELECTION- (IN- 
CLUDING IMPLIED ELECTION). 

358 — Mere finding of notice of acceptance with Industrial Com- 
missioner, was not substantial compliance without post- 
ing any notice, though the posted notice of rejection was torn 
down, and there was rumor or general talk among employees 
that employer had accepted statute, though injured employee 
could not talk or read English, so that posted notice would 
have been unavailing. Paucher v. Enterprise Coal Mining Co. 
(Iowa). Vol. I • 155 

358 — Where employee was discharged from work upon one 
building and a few days later was rehired on another build- 
ing, there was a new hiring, and employer, having posted 
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notice as to the new building, was liable only to pay compensa- 
tion and not damages — actual notice of provisions of act on 
part of employee is not an acceptance of them, or agreement 
to be bound by them in advance of compliance with section 1, 
par. 3, cl. (c). Curran v. Wells Bros. Co. (111.). Vol. I... 526 

35S---Townships if engaged in any hazardous occupation enu- 
merated in paragraph b of section 3, are jconclusively pre- 
sumed to have elected to provide and pay compensation under 
the act unless they have elected to the contrary. McLaughlin, 
Commissioner of Highways v. Industrial Board of Illinois et ai. 
(III.). Vol. I 504 

358 — ^To prove that master has elected not to be bound by act 
servant must not only show that master has so notified 
board but also that plaintiff had received copy thereof, or 
copy posted where he was employed. Beveridge v. Illinois 
Fuel Co. (111.) Vol. I 958 

358 — Servant or master wishing to avoid act has burden of 
showing not only that board has been notified, but also that 
servant had received copy of such notice, or such notice had 
been posted. Barnes v. Illinois Fuel Co. (111.). Vol. 1 962 

358— 'That servant did not pay hbspital to which he was 
taken for first two weeks, for which time he was entitled to 
treatment under Workmen's Compensation Act, but paid for 
time thereafter, is not evidence that he elected to proceed for 
compensation under act, where he did not refuse to pay for 
services. Wahlberg v. B.owen et al. (Mass.). Vol. 1 790 

358 — Held that employer who had given notice of election not to 
come within former act, was by new act brought within its 
operation in absence of notice of election to contrary given 
subsequent to its enactment. Chicago R. I. & P. Ry. Co. v. 
Fuller (Kans.). Vol. V * 386 

358 — Held that all employers of five or more workmen engaged in 
industries characterized by statute as especially dangerous, are 
subject to act except where notice to contrary has been given 
subsequent to enactment, irrespective of what may have been 
done before that time. Wegele v. Ismert-Hincke Milling Co. 
(Kans.). Vol. V 391 

358 — To^entitle employer to benefits and protection of state act, he 
must comply with insurance provisions thereof, failure to do 
which will expose him to liability as before law was enacted. 
Order relieving employer from insurance provisions, authorized 
on showing of solvency, can have no retroactive operation and 
does not affect or impair right of action at law which accrued 
prior to date when employer became subject to act. Nash v. 
Minneapolis & St. L. Ry. Co. (Minn.). Vol. V 415 

358 — Sole effect of failure of master to post notice required by act 
is to extend for six months' delay in which notice of injury 
must be given to employer and does not render such Act in- 
applicable. Colorado v, Johnson Iron Works (La.). Vol. V.. 392 

358 — Employee, by failing to give notice provided by statute, waives 
right to claim damages except under certain articles and thus 
waives right to assert common-law liability and consents to 
terms of act, and may be compelled to submit to physical ex- 
amination in action to set aside award and for compensation in 
lump sum. Texas Employers' Ins. Ass'n. v. Downing (Tex.). , 
Vol. V 582 

358 — Where employer, sued for injuries, offers no proof to support 
allegation that notice of provision for compensation had been 
given to servant as required by statute, it must be presumed 
that no such notice was given — where employer had failed to 
give such notice, servant could institute suit against employer 
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for personal injuries, but was not limited thereto, and could 
waive notice provision and claim benefit under act — ^were serv- 
ant waived such want of notice and sought compensation before 
board, he could not thereafter recover from employer by action 
in court. Poe v. Continental Oil & Cotton Co. (Tex.). Vol. 
IV 138 

358 — ^^Code construed that employer failing to comply with insur- 
ance provision is not under compensation act — where employer, 
presumed under code to have accepted act, failed to comply 
with insurance provision, while he is deprived of its benefits, 
employee not deprived of action at law. Elks v. Conn. (la.). 
Vol. IV 72 

358 — Employee hired at daily wage is not required to file daily • 
notice of refusal to be bound by compensation provision of act 
— where hired before employer became subject to act but 
accident occurred after such subjection, failure to give notice 
of refusal to be bound was not acceptance of act. Lemley v. 
Doak Gas Engine Co. (Cal.). Vol. IV 145 

358 — Where employer on commission's demand that he comply with 
act, received certificate of such compliance, explaining his action 
as determination to operate under act, he cannot claim he has 
not so elected merely because he has not filed formal notice of 
election with commission. Paul v. Industrial Coram. (111.). 
Vol. IV 371 

358 — Subcontractor's employee by failing to give notice to chief 
employer, on whose vessel he was to work, that he claimed his 
right of action at common law for any injuries decided to be- 
come bound by act, and to waive common-law right. Duart v. 
Simmons (Mass.). Vol. Ill 130 

358 — Stevedore injured while loading vessel who was entitled to 
remedy afforded by State Act, held not to have elected that 
remedy by signing at request of attorney the notice to em- 
ployer contemplated by Compensation Act and to be entitled 
to sue in admiralty. Siebert v. Patapsco Ship Ceiling & Steve- 
dore Co. et al. (U. S.). Vol. Ill 219 

358 — ^Where employer which became subscriber failed to give writ- 
ten notice to employees provided for by Statute, it was not 
binding on injured employee who had no notice that employer 
had adopted. the act. Batson-Milholme Co. v. Faulk (Tex.). 
Vol. Ill 805 

358 — If employer gave statutory notice of election not to come 
under act for a certain year, and posted statutory notices with 
place of business, it was not under act for subsequent years, — 
unless particular form of notice of rejection is prescribed by 
act or commission, actual written notice satisfied statutory re- 
quirements — where correspondence showed employer's intent 
to give notice of rejection and commission, which had not 
adopted rules as to such notices, did not inform employer uoon 
request whether further steps were necessary, employer mieht 
assume proper notice was given — in absence of rules or objec- 
tion by commission, notice made and signed in typewriting com- 
plied with statute. A. T. Willett Co. v. Industrial Commission 
(Ills.). Vol. IV , 44 

358 — Involuntary appearance before board held not to estop prose- 
cution of common-law action by infant unlawfully employed 
— it was technical error for court to accept board's finding that 
employment was in known violation of law — ^prosecution of 
common-law action not estopped by reliance on board's finding. 
Louisville Woolen Mills v. Kingden (Ky.). Vol. VIII 387 

358 — Where employer fails to give employee notice that his industry 
is being operated under act, employee may sue for damages for 
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personal injuries based upon common-law liability, in absence of 
waiver of notice. Common-law remedy was not waived by 
making compensation claim after limitation. Application for 
compensation was not waiver of want of notice to employee. 
Written reservation before board held to prevent implied waiver 
of common-law remedy. Poe v. Contmental Oil & Cotton 
Company (Tex.). Vol. VIII 439 

35S— ^Employee's failure to sign compensation register held not 
excused. Employment held not "intermittent" or "temporarily 
suspended" so as to obviate necessity of signing register on 
resumption of employment. Act is inapplicable unless both 
employer and employee sign register. Signing of register 
cannot be waived. McCune v. Wm. B. Pell & Bro. (Ky.). 
Vol. VIII 525 

358 — Election to sue third person and discontinuance held not to 
estop dependent from recovering compensation. Bennett v. 
Page Bros. (N. Y.). Vol. VIII 611 

358 — Act creates definite and fixed status of employer and em- 
ployee with reference to act not mere rebuttable presumption 
of evidence, and provides method by which either may avoid 
same. Statutory method of rejection of act Ms exclusive. Evi- 
dence of parol agreement or understanding between employer 
and employee that either or both should be excluded from act 
and not bound thereby is inadmissible, because not form of 
exclusion permitted by act. Larson v. Trageser (Minn.). 
Vol. VIII 859 

358 — Statutory requirement of givingf notice that employer is sub- 
scriber is to be strictly enforced — in absence of such notice, 
relation of subscriber employer and employee does not exist. 
Kampmann v. Cross (Tex.). Supp., Vol. Bl 1561 

358 — In absence of finding that employer or employee gave required 
notice to be exempt from provisions of act which will be pre- 
sumed that both accepted such provisions. Collwell v. Bedford 
Stone & Construction Co. (Ind.). Vol. V 823 

358 — Where injured employee accepted payments conceded to be 
due OH beinRT assured that acceptance would not waive right, 
and only question was whether claim was governed by act or 
not, acceptance of such benefits will not be construed as waiver 
of common law in this case, remedy to which he was entitled 
because engaged in work of an admiralty nature. Gray v. 
New Orleans Dry Dock & Shipbuilding Co. (La.). Vol. VI.. 46 

358 — In view of circumstances, acceptance by injured employee 
of medical, surgical and hospital services from third person 
who caused injuries held not to have constituted election under 
act. Harloff v. Merwin (Wis.). Vol. VI 416 

358 — Assent to act held not to cover logging operations but only 
mills which were included in acceptance. Fournier's Case 
(Me.). Vol. VIII 63 

358 — Instruction that if defendant paid bills for medical relief with- 
out knowledge, direction, or consent of plaintiff, such payment 
would not tend to show election to accept compensation, was 
incorrect. Notice to employer not to pay medical fees would 
not relieve employer's liability and would not defeat effect of 
receiving such services as election to accept compensation. 
Where there was no fraud on part of master or attempt to 
take advantage of employee fact that employee was ignorant 
of provisions at time he accepted compensation from master 
with full knowledge of all facts does not defeat effect of such 
acceptance as election to take compensation. Talge Mahogany 
Co. V. Burrows (Ind.). Vol. VIII 203 
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358 — Compensation is recoverable if contract of hiring be made 
after act went into effect, unless there be specific provision to 
contrary — where minor employee received pay in envelope with 
printed warning that act did not apply to him, and boy gave 
such envelope to father who allowed him to continue work, 
provision as to such notice was satisfied. Brost v. Whitall 
Tatum Co. (N. J.). Supp., Vol. Bl 1129 

358 — In absence of anything to contrary, provisions of act were 
part of contract of employment of engineering company's 
servant. Shanahan v. Monarch Engineering Co. (N. Y.). 
Supp., Vol, B 1 1213 

358 — If employer does not give notice that he has secured policy 
under act, liability is imposed as If he were not a subscriber — 
employer should show that due notice was given or that em- 
ployee waived it — statute requires employers taking alternative 
classes of insurance to give notice required under each class — 
where employee starts common-law suit, and subsequeiftly 
makes claim to board, he is not estopped to prosecute common- 
law suit. Rice v. Garrett (Tex.). Supp., Vol. Bl 1526 

358 — Notice to employee prescribed by act creates relation of sub- 
scriber employer and employee, such act being mandatory and 
requiring actual giving of written or printed notice. Farmers' 
Petroleum Co. et al. v. Shelton (Tex.). Vol. II 138 

358 — If employee has rigl}t either to sue his employer at law or 
take compensation under Act and he sues and later files claim 
for compensation, action at law abates. Brabon v. Gladwin 
Light & Power Co. (Mich.). Vol. II 302 

358 — Where employer was in plumbing business, was engaged in 
work in building, plaintiff was an employee, and neither of 
them had rejected the act, both were subject to its provisions. 
Johifton V. Choate (111.). VoL II 458 

358--Servant injured by street railroad's negligence, by beginning 
action against it for damages before he gave notice to his own 
employer's insurer of any claim under act, made election be- 
tween such inconsistent remedies, binding him as well as 
street railroad. LabufiF v. Worcester Consol. St. Ry. Co. 
(Mass.). Vol. II 903 

358 — In absence of election to contrary by employer in writing, 
street railway company is brought under provisions of act as 
constituting hazardous occupation. Chicago Rys, Co. v. Indust. 
Board (III.). Supp., Vol. Al .364 

358 — Company selling gasolene from wagons in various towns was 
engaged in enterprise in which explosive materials are . . . 
handled, etc.", and is therefore conclusively presumed to have 
come under act where it had failed to file any notice. Gibson 
V. Indust. Board (111.). Supp., Vol. Al 391 . 

358 — If employee wishes to retain common-law right of action to 
recover damages for personal injuries, he must so notify em- 
ployer in writing as provided by act. White v. George A. 
Fuller Co. (Mass.). Supp., Vol. Al 770 

§ 359. TIME OF ELECTION. 

359 — ^The act applies where an injured employee gives notice only 
after accident, but within 30 days of date of employment. 
Boyer v. Crescent Paper Box Factory, Inc. (La.). Vol. II... 71 

359 — Notice of election not to accept law, dated August 30, mailed 
September 2 and received September 3, was ineffective, being 
required to be filed "prior" to September 1. — Such notice could 
not be construed as withdrawal. Great Northern Ry. Co. v. 
King (Wis.). Supp., Vol. Bl 1673 



Digitized by 



Google 



40 WORKMEN'S COMPENSATION 

359 — Employee in service of employer when latter became subject 
to act, not having given employer notice of election to become 
subject to act, becomes subject thereto only when he has re- 
mained in service 30 days after employer has become subject. 
Wiesedeppe v. Zweifel (Wis.). Supp., Vol. Bl 1701 

359 — Compensation Act permits election only by filing and posting 
notices not to be bound 60 days before expiration of calendar 
year a failure to post such notices within that time is election 
to comply with provisions of act for ensuing calendar year. 
Reynolds v. Chicago City Ry. Co. (111.). Vol. Ill 608 

§ 360. RELATION OF PARTIES, AND PERSONS AND EM- 
PLOYMENTS WITHIN STATUTE. 

360 — Policy against liability under act, covering electrical store, did 
not cover injuries to chauffeur of employer when gratuitously 
taking former employee to home. Western Indemnity Co. v. 
Indust. Ace. Comm. (Cal.). Vol. V 140 

360 — Relatix)n of employer and employee is created in every in- 
stance by contract either expressed or hnplied. Nissen Trans- 
fer & Storage Co. v. Miller (Ind.). Vol.. V 519 

360 — Failure to disclose lack of identity between corporation and 
partnership held to invalidate contract. Leone's Case (Mass.). 
Vol. VIII 252 



§ 36L IN GENERAL. 

361— Assisting in procuring men and materials for work is fairly 
incidental to employment of foreman of road construction 
for a town, entitling him to award for injury received 
while so assisting; the occupation of road construction carried 
on by the town being hazardous and the town represented by 
superintendent of highways being an employer and the fore- 
man being engaged in a hazardous occupation being an em- 
ployee. Lanagan v. Town of Saugerties. In re Travelers* 
Ins. Co. (N. Y.) . Vol. I 675 

361— 'Employee of county required to work on steel grader 
while thunderstorm was threatening was not exposed to more 
than normal risk which people of community generally are sub- 
ject to and there could be no recovery for his death from 
lightning under act. Wiggins v. Industrial Accident Board 
(Mon.). Vol. I 643 

361— 'Collector for brewery killed in saloon away from plant was 
within protection of act which includes employees in 
service of employer carrying on hazardous employment, al- 
though not actually engaged in hazardous employment — where 
one was intentionally shot and killed for purpose of robbing him 
there was "accidental injury." Spang v. Broadway Brewing & 
Malting Co. In re Central & Western New York Brewers' & 
Maltsters' Mut. Ins. Co. (N. Y.) . Vol. I 1133 

361 — Farmer operating machinery, unless electing not to come 
under act, must contribute to state fund — farm-hand working 
in silo mill is within act — that operations of ensilage cutter 
was incidental to farming did not make it without act. Raney 
V. State Indust. Ace. Comm. (Ore.). Supp., Vol. Bl 1501 

361 — Caddy was "employee" of country club whose members uti- 
lized and paid for his services through club's caddy master — 
that he was employed only on certain days did not militate 
against status as employee. Claremont Country Club v. Indust. 
Ace. Comm. (Cal.). Supp., Vol. Al 124 
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361 — Act cannot and does not deprive seaman of right of ad- 
miralty action for damages for injuries caused by negligence 
of employers. Riegel v. Higgins (U. S.). Supp., Vol, Al . ... 80 

361 — Future occupations, plainly extrahazardous, will come within 
act — commission has no power to declare an occupation not 
enumerated in act as extrahazardous — employees of produce 
commission house were not engaged in extrahazardous occupa- 
tion. State V. J. B. Powles & Co. (Wash.). Supp, Vol B1....1617 

361 — Servant working in room where there was movable elevator 
operated by hand, adjacent to stamping room containing 
power-driven press, elevators and stamping machine, was em- 
ployed in proximity of hoisting apparatus and power-driven 
machinery under act — though not in proximity when he was 
injured, he was covered. Morin v. Nashua Mfg. Co. (N. H.). 
Vol. II 101 

361 — Where paper mill was going concern and installation therein 
of new engine was necessary to run it at full capacity, em- 
ployee engaged in installing engine was furtherins: business of 
mill within the act. McNally v. Diamond Mills Paper Co. 
et al. (N. Y.). Vol II 110 

361 — That one is president or other executive or managing officer of a 
corporation that employs him is not standing alone sufficient to 
eliminate him from those regarded as "employees" — if an offioer 
is a large stockholder of a great and powerful corporation and 
his time is occfupied in the discharge of the usual duties of his 
office and his salary is fixed because of the discharge of such 
duties, he is not an "employee". An officer of a small corporation 
may serve both as an officer and workman under circumstances 
making him an employee". In re Raynes (Ind.). Vol. 1 562 

361 — Under act which declares "employee" to be synonymous with 
servant to include all natural persons, onljr such employers are 
made liable as are themselves engaged in regular business; 
married women living with husband in house owned by her, 
who had been engaged in remodeling and enlarging house was 
not engaged in any "business.** Marsh v. Groner (Pa.). Vol. I. 134 

361— The compensation law authorizing recovery for injuries in 
"heating engineering; installation and covering of pipes or 
boilers," prior to amendment did not include a repairman of a 
building injured while lifting a radiator which he was going 
to connect with the heating apparatus. Kammer v. Hawk — 
In re Globe Indemnity Co. (N. Y.). Vol. I ; 104 

361 — Includes all employees in industrial pursuits not expressly 
excepted therein. Separator on threshing outfit going from 
farm to farm is not an agricultural laborer within the meaning 
of act. In re Boyer (Ind ) . Vol. I 45 

361 — It must be presumed there was an implied contract made to 
do the work which was not tainted with such fatal invalidity 
as to prevent the subcontractor from recovering of the general 
employer of the work; though the deceased servant did work 
for a subcontractor under a void contract made on Sunday by a 
subcontractor with principal contractor of general employer, 
servant was an employee of subcontractor within the statute , 
and rights of employee are not affected by invalidity of the 
subcontractor. Wausau Lumber Co. v. Industrial Commission 
ct al. (Wis.) . Vol. I 142 

361 — Employees of warehouse of retail store not having elected 
not to be bound by act will automatically be brought within it; 
where duties consisted of loading trucks from warehouse plat- 
form, his occupation was part of enterprise of employer in 
conducting warehouse relative to extrahazardous occupation 
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and so within the act. Friebel v. Chicago City Ry. Co. et al. 
(111.). Vol. I 18 

361 — Laws 1916, c. 622, amending, brings under Act employee 
in service of employer carrying on a hazardous employment, 
even though such employee is not engaged in a hazardous em- 
ployment. Dose V. Moehle Lithogrtiphic Co. et. al. (N. Y.). 
Vol. I 219 

361 — If there is some evidence in support of injury, finding 
of Industrial Commission in favor of employee must be conclu- 
sive — sixteen year old boy injured while working in basement 
of retail store where goods for sale by his employer were 
temporarily stored was entitled to no compensation, the 
employer's principal business being sale and not storage. 
Walsh V. F. W. Woolworta Co. (N. Y.) . Vol. 1 261 

361 — Coal dealer selling retail and storing only for purpose of 
immediate sale was not engaged in business of storage within 
the meaning of the act — it is not the magnitude of the business, 
but the manner of its conduct which controls — "storage" is not 
properly applied to merchandise which a merchant has on hand 
for immediate sale and disposition. In re Roberto v. John F. 
Schmadeke, Inc., et al. {N. Y.). Vol. 1 265 

361 — The words "storage of all kinds and storage for hire," 
imply that an employer storing his own property may be 
engaged in the hazardous employment of storage, but the de- 
termining question is whether he was engaged in the "employ- 
ment" of storing his own property. In re Roberto. Roberto 
V. John F. Schmadeke, Inc., et al. (N. Y.) . Vol. 1 265 

361 — Although claimant was employed by Public Service Commis- 
sion, where he was paid by the city, the city was en- 
gaged in hazardous employment of subway construction, within 
the meaning of the act and is liable to claimant for injuries. 
Sexton V. Public Service Commission of City of New York 
(N. Y.) . Vol. I , 247 

^61 — Existence of contract is essential to operation of Work- 
men's Compensation Law, which makes no attempt to make 
a new rule for determining what is a contract of employ- 
ment — statute uses the word "employees" in its ordinary sense 
and recognizes the subsistence of a contract of employment 
which presupposes employer capable in law of making a con- 
tract and makes no definition of "employer" or "employee" 
different from the common-law understanding of those words. 
Kackel et al. v. Serviss^ — In re Employers* Liability Assur. 
Corp., Limited (N. Y.). Vol. I 235 

361— -Whether there is a contract of employment, within the 
act, is a question of law, depending upon established facts 
and the parties may not make a contract which the law says is- 
not a contract. Kackel et al. v. Serviss. In re Employers* 
Liability Assur. Corp, Limited (N. Y.) . Vol. 1 235 

361 — Where deceased entered employment of defendant six weeks 
before act went into effect he was, nevertheless, subject to act. 
Drtina et al. v. Charles Tea Co. (111.). Vol. 1 320 

361 — Fence builder for railroad requested by foreman to go to work 
• and walk down track direct for work killed on way, relation 
of master and servant existed within the act. Porritt v. De- 
troit United Ry. (Mich.). Vol 1 397 

361 — Building and repair of an ordinary dirt road is not an 
extrahazardous occupation within the act. Where township 
used explosives in dangerous quantities in making road it was 
engaged in one of the "extrahazardous occupations." Mc- 
Laughlin, Commissioner of Highways v. Industrial Board of 
Illinois et al. (111.). Vol. I 504 
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361 — Foreman had full authority to hire whatever help he needed 
and did hire men admitted to be employees of his em- 
ployer, and also hired men and teams for lump sum and on 
at least one occasion hired a team separately and also furnished 
his own team on some occasions and injured person at time 
of injury was driving foreman's team. Foreman directed drivers 
to same extent as other employees and intended to engage in- 
jured person's services as driver, the injured person beinft paid 
usual wages for driving and foremen retaining the amount 
usually paid for team. Held, injured person was employee of 
general employer and not employee of foreman, the contention 
that foreman was contractor being without merit. Yolo Water 
& Power Co. v. Industrial Ace. Commission of California 
etal. (Cal.). Vol. I 499 

361 — Though Sanitary District of Chicago, with respect to its 
electric plant at Lockport, was engaged in "an extra- 
hazardous occupation, that status does not prevail with respect 
to cribs in lake at Chicago used for the intake of water neces- 
sary to district's disposition of sewage and hence the act does 
not apply to the death of a crib tender. Sanitary Dist. of 
Chicago V. Industrial Board of Illinois et al. (111.) . Vol. I 548 

361 — Journeyman paper hanger, hired by foreman of department 
store's wall paper department, and directed by him when- 
ever such work was required to go to purchaser's resi- 
dence and hang paper was entitled to recover compensation for 
injuries in course of employment though his name did not 
appear on payroll — decisive test as to employment is whether 
claimed employer retained authority to direct or control the 
work or gave it to claimant In re McAllister (Mass.). Vol. I. 618 

361 — In absence of special agreement "partner" is not an em- 
ployee. Cooper V. Industrial Ace. Commission of California 
etal. (Cal.). Vol. I 899 

361 — Under statute defining employee and employer, em- 
ployee in coal or wood yard not then classed as hazardous 
employment is not entitled. to compensation on theory that it 
was in connection with operation of vehicle because wood would 
ultimately be hauled by such vehicle. Casterline v. Gillen. 
In re Fidelity & Casualty Co. of New York (N. Y.). Vol. I. . 870 

361 — Cleaning and washing windows is a hazardous occupation. 
Chicago Cleaning Co. v. Industrial Board of Illinois et al. 
(111.). Vol. 1 940 

361 — The state having ceded to the United States land on which 
St. Mary's, Falls Ship Canal is located, the Workmen's 
Compensation Act is not operative there. Willis v. Oscar 
Daniels Co. (Mich.) . Vol. I 825 

361 — Where the servant was employed casually, not under 
contract, but on various odd jobs, as a plasterer in repairing a 
building for defendant, who owned and operated an apartment 
house, he ws not in the employ of the company in a business 
declared hazardous by the Workmen's Compensation Law. 
Solomon v. Bonis — In re General Accident, Fire & Life Assur. 
Corp. (N. Y.). Vol. I 687 

361 — Employee whose sole duty was to feed bundles into 
combined thresher and cleaner was neither engaged in the 
hazardous employment of operating vehicle — the thresher and 
cleaner mounted on axles and wheels while being drawn from 
farm to farm would be a vehicle within the act, but could not 
be so considered while being used as stationary machinery. 
Vincent v. Taylor Bros. In re London Guarantee & Accident 
Co. (N. Y.). Vol. I 692 
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361— As the act enumerates as extrahazardous occupation those 
in which municipal ordinance are imposed for regulating 
guarding and placing machinery and Chicago ordinance stating 
requrements of hospital building, chief engineer of hospital is 
engaged in extrahazardous occupation. Hahnemann Hospital 
V. Industrial Board of Illinois et al. (111.). Vol. 1 754 

361 — Person who avails himself of use temporarily of services 
of servant regularly employed by another person may be 
liable as master for acts of such servant, the test being whether 
in p'articular service the service is subject to direction and con- 
trol of original master or person to whom he is lent or hired. 
Arnett v. Hayes Wheel Co. et al. (Mich.). Vol. 1 1061 

361 — Claimant employed by village as street commissioner and 
policeman, who looked after streets, lights, water, elec- 
tric poles, etc., was going to depot to get some lead to use 
on water pipes when he saw a truckman going down and rode 
on his sleigh part of the distance to depot, the truckman was 
making a trip on other business and was to stop on his return 
trip to get the lead; claimant was injured in getting off sleigh 
a short distance from station, village cannot with respect to 
accident be deemed to .have been operating a vehicle, nor can 
claimant, despite his services with respect to water and elec- 
trical apparatus, be allowed an award on theory that accident 
occurred while engaged in hazardous employment. Spinks v. 
Village of Marcellus et al. (K. Y.) . Vol. I 689 

361 — Employee of corporation which was valid public charity was 
not within provisions of the act. Zoulalian v. New England 
Sanatorium & Benevolent Ass'n. (Mass.). Vol. II 267 

361 — Where servant of ice company was injured while at work in 
yard of coal company, to which ice company let a pair of 
horses, wagon; and servant as driver, latter taking his orders 
from coal company such servant was in employment of coal 
company and its remedy was against its insurer, not against • 
ice company's insurer. Scribner's Case. (Mass.). Vol. II... 275 

361 — Employees engaged in maritime service cannot lawfully claim 
compensation from fund — stevedore injured in ship in navigable 
waters was not within act — act does not cover ships in such 
waters. Shaughnessy v. Northland S. S. Co. (Wash.). Supp , 
Vol. Al 1002 

361 — Where creamery contracted with builder to erect building 
and builder's employee was injured, he could not be regarded 
as creamery employee. Packett v. Moretown Creamery Co. 
(Vt.). Supp.. Vol. Bl 1587 

361 — Every person in service of another under contract to hire, 
express or implied, oral or written, is "employee" under act. 
In re Cox (Mass.). Supp., Vol. Al 804 

361 — Employment of carpenter engaged in repairing railroad cars 
is hazardous. Myers v. Louisiana Ry. & Nav. Co. (La.). Supp , 
Vol. Al 705 

361 — Chauffeur of car, hired by one undertaker to another for 
funeral, is not entitled to compensation for injuries under act 
and board has no jurisdiction. F. W. Hochspeier, Inc., v. 
Indust. Board (111.). Supp., Vol. Al 402 

361 — Employer engaged in extrahazardous occupation and who has 
not elected to come under act, cannot be compelled to pay com- 
pensation under act to employee injured in occupation not 
deemed extrahazardous. Marshall v. City of Pekin (111.). 
Supp., Vol. Al 345 

361 — Act. of individual partners in placing business under general 
manager, was not binding as assignment on workmen employed 
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who continued to be employees of partnership. U. S. Fidelity 
& Guar. Co. v. Indust. Ace. Comm. (Cal). Supp., Vol. Al 215 

361 — Beneficiaries excluded from act do not incjude gamekeeper 
employed to .patrol ranch. O. L. Shafter E^t. Co. v. Indust. 
Ace. Comm. (Cal.). Supp , Vol Al 194 

361 — Mill worker, injured while working on trough more than mile 
from mill or machinery was not injured while in place* of 
proximity to hoisting apparatus or machinery — and was not 
injured while working in shop, mill, or factory. King v. Berlin 
Mills Co. (N. H.). Supp., Vol Bl 1122 

361 — Wife cannot be "employee" of husband — insurer was not 
estopped to deny that claimant was employee of husband where 
insurer was not guilty of conduct contributory to result. In re 
Murphy (Mass.). Supp., Vol. Al , . . 822 

361 — President and majority stockholder of corporation could not 
claim compensation for injuries sustained .while engaged in 
manual labor. Bowne v. S. W. Bowne Co. In re Globe 
Indemn. Co. (N. Y.). Supp., Vol. Bl 1183 

361 — Making hats and feathers in millinery business is hazardous 

employment. Saenger v. Locke (N. Y.). Supp., Vol. Bl 1208 

361 — PlaintiflFj injured while operating moving picture machine, was 
not withm act, such machine not being '"electrical . . . 
appliance" — word "appliance" must be considered as limited by 
associated words— employment cannot be treated as hazardous 
unless act declares it such. Balcom v. Ellintuch & Yarfitz. 
In re Zurich Gen'l Ace. Liab. Ins. Co. (N. Y.). Supp., Vol. Bl. 1267 

361 — Bricklayer, making repairs on building used for lithographing 
and printing, injured in fall from scaffold, was not within act. 
Dose V. Mehlc Lithographing Co. In re Ocean Ace. & Guar. 
Corp. (N. Y.) Supp., Vol. Bl 1306 

361 — Department store delivery helper, loading hand truck and 
drawing to another place in basement, was not engaged in work 
within act. Holtz v. Greenhut & Co. In re Cas. Co. of Amer. 
(N. Y.). Supp., Vol. Bl 1295 

361 — Watchman of company in hazardous business, who merely 
cleaned office and kept other employees out of toolhouse, was 
not empolyee within act. Kehoe v. Consol. Tel. & Elec. Sub* 
way Co. (N. Y.). Supp., Vol. Bl 1354 

361 — Butter factory held not within act — being not included in act 
as hazardous employment, it will be presumed that it was pur- 
posely omitted — since act wAs amended subsequent to act to 
cover such employment, it indicates legislative view that- statute 
did not previously cover it. Pardy v. Boombower Grocery Co. 
In re Coal Merchants' Mut. Ins. Co. (N. Y.). Supp.. Vol. B1.1382 

361 — Day laborer, injured while putting threshing machine in barn, 
was engaged in hazardous employment as operating vehicle. 
White V. Loades. In re Employers* Liab. Assur. Corp. (N. Y.). 
Supp., Vol. Bl 1422 

361 — Night watchman employed by baking company is within act. 
Fogarty v. Nat'l Biscuit Co. In re Employers' Liab. Assur. 
Corp. (N. Y.). Supp., Vol. Bl , 1189 

361 — Employee of retail store selling furniture, etc., injured while 
hanging picture in home of purchaser, was not "employee" 
engaged m "decorating" Grasell v. Broadhead. In re Globe 
Indemn. Co. (N. Y.). Supp., Vol Bl... 1321 

361 — Action for death from flywheel explosion could not be sus- 
tained under act in effect in 1915 — repair of gas engine was not 
classified as dangerous under such act — "employee'' is one en- 
gaged in hazardous employment as described in act. Tillburg 
V McCarthy & Townsend. In re Travelers' Ins. Co. (N. Y.). 
Supp , Vol. Bl 1429 
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361 — Truckman injured in storehouse of mill could not recover 
under "work in shop or mill" or "proximity to machinery** pro- 
visions. Lizotte V. Nashua Mfg. Co. (N. H.). Supp., Vol. B1..1125 

361 — Machinery salesman, required to inspect machinery in opera- 
tion and .injured in so doing, is employed in "manufacture" of 
machinery, hazardous employment. Lenton v. Eraser (N. Y.). 
Supp., Vol. Bl : '. . 1176 

361 — Where employer hired horse and driver to another for deliver- 
ing gasolene and driver was injured by explosion, employer, 
not special employer is liable — men under exclusive control of 
special employer may at same time be employees of general 
and of special employer and may look to both for compensation. 
De Noyer v. Cavanaugh. (N. Y.). Supp., Vol. Bl 1187 

361 — Driver of florist's delivery wagon is within act as in "hazardous 
employment." Glatzl v. Stumpp In re Standard Ace. Ins. Co. 
(N. Y.). Supp., Vol. Bl 1192 

361 — Salesman, injured while riding motorcycle furnished by em- 
ployer for use in taking orders, was in hazardous employment. 
Mulford V. A. S. Pettit & Sons (N. Y.). Supp., Vol. Bl 1203 

361 — Building superintendent, injured in making minor repairs, was 
not engaged in hazardous employment. Schmidt v. Berger 
(N. Y.). Supp., Vdl. Bl 1209 

361 — Owner of woodland, who cuts and sells lumber upon it reg- 
ularly, is "engaged in forestry and logging, etc.," though in- 
cidental to main business of operating country club. Uhl v. 
Hartford Club (N. Y.). Supp., Vol. Bl . , .1225 

361 — Ice scraper, horse-drawn, with facilities for conveying and 
dumping must be construed as "vehicle'| — servant injured in 
unloading such scraper held within operation of vehicles as 
extrahazardous. Berg v. Hetzler Bros. (N. Y,). Supp., Vol. 
Bl 1273 

361 — Where night watchman's duties included firing boilers and 
filling glue vats, he was "employee" in hazardous employment. 
Hellman v. Manning Sand Paper Co. In re Amer. Mut. Comp. 
Ins. Co. (N. Y.). Supp., Vol. Bl 1335 

361 — Night watchman in bakery, injured by fall at night when bak- 
ery was not in operation, was not engaged in hazardous em- 
ployment. Fogarty v. Nat'l Biscuit Co. (N. Y.). Supp., 
Vol. Bl 1379 

361 — Butcher in meat market, injured while grinding meat for cus- 
tomers, was not engaged in hazardous occupation, under act 
prior to amendment. Pietha v. Murdter In re Zurich Gen'l 
Ace. & Liab. Ins. Co. (N. Y.). Supp., Vol. Bl 1387 

361 — Chauffeur, injured in repairing employers' automobile, was not 
engaged in hazardous occupation. Wincheski v. Morris 'In re 
Hartford Ace. & Indemn. Co. (N. Y.). Supp., Vol Bl 1423 

361 — Workman installing water tank on top of building is not 
within act-— nor engaged in employment relating to "installa- 
tion of boilers, etc."— express mention of groups of hazardous 
employments within act necessarily excludes employments not 
mentioned. Maloney v. Levy & Gilliland Co. (N. Y.). Supp., 
Vol. Bl 1236 

361 — Claim for personal injuries of employee of Conn, firm, who 
had been employed in its N. Y. business for some time, was 
within act. Royal Indemn. Co. v. Piatt & Washburn Refining 
Co. (N. Y.). Supp., Vol. Bl 1238 

361 — Farm owner, employing men to make repairs on barn was not 
engaged in hazardous employment. Coleman v. Bartholemew 
(N. Y.). Supp., Vol. Bl 1287 

361 — President and majority stock holder of small company, on sal- 
ary and accustomed to assist in manual labor, was "employee" 
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of company. Bowne v. S. W. Bowne Co. In re Globe Indemn. 
Co. (N. Y.) Supp., Vol. Bl 1278 

361 — Weigher of hides unloaded from vessels was engaged in 
hazardous employment. Hiers v. John A. Hull & Co. In re 
Zurich Gen'l Ace. & Liab. Ins. Co. (N. Y.). Supp., Vol. B1..1337 

361 — Insured who owned 95 per cent of employer company's stock 
was "employee" within act. Kennedy v. Kennedy Mfg. & Eng. 
Co. In re U. S. Fid. & Guar. Co. (N. Y.). Supp., Vol. B1....1356 

361 — Watchman, stationed on docks, who merely saw that goods 
were not stolen was not engaged in hazardous occupation. 
Oberg V. J. C. McRoberts & Co. In re Aetna Life Ins. Co. 
(N. Y.). Supp., Vol. Bl 1376 

361 — Workman, specially employed by paper bag company to install 
engine, is not within act as company was not in business of 
installing machinery. McNally v. Diamond Mills Paper Co. 
(N. Y.). Supp., Vol. Bl 1367 

361 — Street railway is "hazardous business" — conductor, relieved of 
duty, on way home, killed by employer's street car, was not at 
time engaged in hazardous employment, nor in course of em- 
ployment. McCabe v. Brooklyn Heights R. Co. (N. Y.). Supp., 
Vol. Bl 1364 

361 — Where deceased was employee of partnership, one member 
of which was his father, held he was employee within act. Mc- 
.Namara v. McNamara (Conn.). Supp., Vol. Al 296 

361 — Under provision excluding horticultural laborers, janitor of 
building, injured while pruning tree outside, was not entitled to 
compensation. Kramer v. Indust. Ace. Comm. (Cal.). Supp., 
Vol. A 1 235 

361 — Occupation of stevedore is maritime and subject to rules ap- 
plicable to seamen. North Pacific S. S. Co. v. Indust. Ace. 
Comm. (Cal.). Supp., Vol. Al 168 

361 — State act did not apply to member of crew of vessel in foreign 
port, although not a seaman, but employed as barber. Hart- 
man V. Toyo Kisen Kaisha S. S. Co. (U. S.). Supp., Vol. Al.. 85 

361 — Whether agent or salesman is "employee" depends upon cir- 
cumstances at time of accident. Brown v. Indust. Ace. Conrni. 
(Cal.). Supp., Vol. Al 119 

361 — Act authorizes awards for injuries received by mariners on 
navigable waters. No. Pacific S. S. Co. v. Indust. Ace. Comm. 
(Cal.). Supp., Vol. Al 170 

361 — Blacksmith, compelled to pass through rooms where machin- 
ery was used in going to and from work, injured while waiting 
for pay envelope, was within act. Pekin Cooperage Co. v. 
Indust. Board (111.). Supp., Vol. Al ! . . 437 

361 — Act does not include subrogation for claims against third party 
whose negligence caused injury where third party has not come 
under act. Keeran v. Peoria, Bloomington & Champaign Tr'n 
Co. (111.). Supp.. Vol. Al 409 

361 — Business of corporation receiving and distributing meats from 
three-story building in which goods were stored comes within 
act. Armour & Co. V. Indust. Board (111.). Supp., Vol. Al. .. . 306 

361 — One regularly employed as driver by one engaged in contract 
teaming, who was directed to haul lumber for third party and 
was so killed, was then in employ of regular employer — such 
regular employer did not stand in any different relation than 
that of "immediate employer." Kirkpatrick v. Indust. Ace. 
Comm. (Cal.). Supp., Vol. Al 231 

361 — Where defendant's business was that of maintaining* a large 
building, let out and used for income, part of it occupied as 
lodgeroom, dance hall and offices in connection, defendant 
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was subject to act, such business being declared to be extra- 
hazardous. Johnson v. Choate (111.). Vol. II 458 

361 — Retail coal dealer who, as adjunct of business, hauled his 
own coal and sometimes hauled coal for others was not en- 
gaged in carriage by land as an extrahazardous occupation 
within the act. Fruit v. Industrial Board et al. (111.). Vol. II.. 448 

361 — Workman instructed with running of electric motor and in- 
jured whHe so doing, was employee of railroad, though he had 
not submitted to physical examination or been formally ac- 
cepted as employee. Illinois Cent. R. Co. v. Industrial Board 
et al. (111.). Vol. II , 444 

361 — Employer having rooms in his residence kalsomined was not 
engaged in the "construction, repair and demolition of building 
for profit" within the act, though he was willing to sell at a 
profit. Hungerford v. Bonn et al. (N. Y.). Vol. II 682 

361 — Fact that kalsominer thought it necessary to smooth spot in 
ceiling and fill little hole with plaster did not bring his em- 
ployer within hazardous business of "plastering" for profit. 
Hungerford v. Bonn et al .(N.. Y.). Vol. II 682 

361 — Where president of corporation, its Employee under Work- 
men's Compensation Act, when injured, was engaged in per- 
sonal superintendence of manual and mechanical operations 
of corporation, the premium paid the company's insurer being 
based on payroll in which president's remuneration was not 
included, he could not recover, not being within the terms of 
the policy — he must be presumed to have assented to contract 
of workmen's compensation insurance made by company's 
treasurer, who also owned but one share less than half the 
stock where business was conducted as partnership owned by 
two brothers. Cashman's Case (Mass.). Vol. II 637 

361 — Carpenter working on construction of building to be part of 
shipyard plant, who was working 35 feet from galvanizing 
tank and was required to pass near tank in following usual 
way to toilet, was engaged in extra-hazardous work within 
the act. Welden v. Skinner & Eddy Corporation (Wash.). 
Vol. II 859 

361 — Compensation Act was enacted for purpose of providing state 
insurance fund for benefit of injured and dependents of killed 
employees and requiring contribution thereto by employers. 
If no relation of employer and employee exists provisions have 
no application. Acklin Stamping Co. v. Kutz (Ohio). Vol. II. 833 

361 — Employer dealing in domestic fruit and vegetables, not in- 
volving storage, except as incidental thereto at place having 
a sign reading, "Wholesale Vegetable and Fruit Market," was 
not 'within the act, defining as a hazardous employment "stor- 
age of all kinds and storage for hire." Dugan v. Harry J. 
McArdle, Inc., et al. (N. Y.). Vol. II 919 

361 — Where servant in general employment of ice company was 
injured while at work in yard of coal company to which ice 
company let pair of horses, wagon and driver, latter taking 
his orders from coal company, such servant was in employ- 
ment of coal company when injured. Scribner's Case (Mass.). 
Vol. II , 905 

361 — Diggring trenches with shovel in plumber's business of mak- 
ing private connections with city sewers is "excavating" under 
statute naming such work as extrahazardous — it being more 
dangerous than ordinary occupation though there be more haz- 
ardous excavations. Scully v. Industrial Commission of Illi- 
nois (111.). Vol. Ill 30 

361 — "Employee" as used in act as "every person in service of an- 
other under contract of hire" is to be broadly construed. 
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Marshall Field & Co. v. Industrial Commission of Illinois et al. 
(111.). Vol. Ill 105 

361 — Superintendent of wholesale dairy route, who left employer's 
place of business to instruct new driver, traveling by street 
railway, and who, upon alighting from car was killed by auto- 
mobile, was not at such time engaged in ''hazardous" occupa- 
tion, within act or in service of employer whose principal busi- 
ness was hazardous. Balk v. Queen Dairy Co. et al. (N Y.). 
Vol. Ill 177 

361 — Under act coal yards were not classified among "hazardous" 
employments" — laborer, injured by coal falling on him while 
unloading coal in railroad car within yard of employer, was 
not "operating a wagon" within act as to "hazardous employ- 
ment." In re Hassen — Appeal of United States Casualty Co. 
(N. Y.). Vol. Ill 181 

361 — Laying carpets is not "upholstering" within any of the defi- 
nitions fifiven the word by standard lexicographers and espe- 
cially not within act. Stradar v. Stern Bros, et al. (N. Y.). 
Vol. Ill 191 

361 — One who was engaged in no other business than managing, 
maintaining and keeping in repair some 12 or 15 buildings, all, 
except 1 or 2 owned by his children, belonging to him, keeping 
a foreman for the purpose, was engaged in the "business of 
maintaining buildings" within the act. Storrs v. Industrial 
Commission et al. (111.). Vol. Ill 238 

361 — Child Labor Law, the Women's Ten Hour Law, the Health, 
Safety, and Comfort Act and a dty ordinance requiring per- 
sons conducting meat markets to take out licenses, and impos- 
ing penalties for false weights, do not bring employer conduct- 
ing store and butcher shop within Compensation Act b^ reason 
of section 3, cl. 8, applying the act to persons engaged m enter- 
prises in which statutory or municipal ordinance regulations 
are imposed for protection of employees. Deitrich v. Industrial 
Board et al. (111.). Vol. III.. 248 

361 — Administrator or executor, if employer of labor, may become 
subscriber instead of remaining under common law subject to 
disadvantages imposed by Statute. Keohane's Case. In re Mc- 
Carthy. In re Massachusetts Bonding & Ins. Co. (Mass.). 
Vol. Ill 743 

361 — Where one carrier employed watchman at crossing and an- 
other company operating a parallel track paid one-half of sal- 
ary, relation of employer and employee within meaning of act 
existed between each railroad and watchman. San Francisco- 
Oakland Terminal Rys. v. Industrial Accident Commission 
(Cal.). Vol. Ill 682 

361 — Receivers of railroad company are presumed to be operating 
under Compensation Act until they elect not to come within its 
provisions, though before their appointment corporation had 
made such election — receivers are "employers." Unrine v. Sa- 
lina Northern R. Co. et al. (Kan.). Vol. Ill 633 

361--Where partnership acted as agent in making contract of hir- 
ing with claimant for compensation and failed to disclose the 
principal and claimant was led to contract under belief it was 
with firm as principals, claimant, on learning facts, could not 
treat his contract as binding on either the firm, or their prin- 
cipals, at his election and having elected to hold firm they 
must answer to him. Scott v. O. A. Hankinson & Co. et al. 
(Mich.). Vol. Ill 759 

361 — Night engineer, of piano factory, was an "employee in hazard- 
ous employment." Nulle et al. v. Hardman, Peck & Co. (N. 
Y.). Vol. Ill 343 

4-— DlK«»t 
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361 — Act does not extend to employee on vessel in navigable 
waters and Industrial Commission cannot collect from em- 
ployer premiums on account of such employees — employees of 
corporation engaged in dredging upon navigable waters, cm- 
ployed solely on land, fall within act — where employees en- 
gaged partly on land and partly on dredges subject to ad- 
miralty jurisdiction, Industrial Commission was entitled to col- 
lect premiums to be paid in proportion to time employees spent 
on land and on navigable water. Puget Sound Bridge & 
Dredging Co. v. Industrial Ins. Commission et al. (Wash.). 
Vol. Ill 544 

361 — Switchman injured while engaged in intrastate commerce; his 
only remedy is under state act. Ward v. Erie R. Co. (N. Y.). 
Vol. Ill 363 

361 — When Compensation Act which applied to employees of rail- 
road company was amended so as to exclude employees of all 
railroad companies operating steam railroads as common car- 
riers, intent was to exclude companies organized as railroad 
companies and doing business as common carriers. Waldum 
V. Lake Superior Terminal & Transfer Ry. Co. et al. (Wis.). 
Vol. Ill 671 

361 — In determining whether relationship of employer and em- 
ployee existed general law as well as Compensation Statute it- 
self must be considered — definitions of same under Compen- 
sation Law are broad enough to include both general and 
special employer. Employers' Liability Assur. Corporation, 
Limited, of London, England, v. Industrial Accident Commis- 
sion (Cal.). Vol. II 407 

361 — Where partnership furnished men and forernan to cement com- 
pany who were to be paid by partnership with funds furnished 
by cement company, partnership retainmg power to hire and 
discharge, men were under joint control of partnership and 
company, who were jointly associated in carrying out the work. 
Employers' Liability Assur. Corporation, Limited, of London, 
England, v. Industrial Accident (Commission (Cal.). Vol. III.. 407 

361 — Illegal contract of employment does not destroy operation of 
act. Print Motorcar Co. v. Industrial Commission of Wiscon- 
sin et al. (Wis.). Vol. Ill 399 

361 — Cause of action by taxicab driver for injuries received as re- 
sult of defective wrench furnished by employer does not fall 
within Employers* Liability Act. Ridley v. Portland Taxicab 
Co. (Ore.). Vol. Ill 520 

361 — Machinist regularly employed by master in repairing motor- 
cars injured while present to repair its cars which were racing, 
was within regular employment. Print Motorcar Co. v. Indus- 
trial Commission of Wisconsin et al. (Wis.). Vol. Ill 399 

361— In proceeding^ against board of education for death of school 
janitor while trimming tree in school yard, neither defendant 
nor deceased having accepted the act. award could not be based 
on occupation as extrahazardous under act, regulations in act 
not applying to school building. Compton v. Industrial Com- 
mission (Ills.). Vol. IV 22 

361 — Local bill clerk for railroad is not engaged in manual or me- 
chanical labor within statute. Arizona Eastern R. Co. v. 
Matthews (Ariz.). Vol. IV 3 

361— Employer's obligation to pay and employee's right to receive 
compensation under statute becomes part of every contract of 
service between every employer and employee covered. That 
deceased was son of member of employer firm created no pre- 
sumption affecting right under act. Rogers v. Rogers (Ind.). 
Vol. IV • 58 
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361 — Applicant for work, who failed to report in morning, after 
passing night in employer's boarding cars, to ascertain whether 
he could obtain employment and was injured while going to 
noonday meal was not an employee within act — applicant for 
work, former employee, told to report next morning, did not 
retain status of employee to recover for injuries incurred before 
assignment to work. Brassard v. Delaware & H. Co. (N. Y.). 
Vol. IV 130 

361 — Superintendent and manager of plant, treasurer of company, 
with salary of $5,000, held entitled to award under act for in- 
juries sustained while instructing employee in use of machinery. 
JBerman v. Reliance Metal Spinning & Stamping Co. (N. Y.). 
Vol. IV 128 

361 — Where contractor's employee assists with machine or appli- 
ance belonging to contractor, in work of subcontractor or other 
employer to whom he is lent, he may become, with his consent, 
servant of other employer, but there is rebuttal presumption 
that in management of machine he remains servant of general 
employer. Emach's Case (Mass.). Vol. IV 94 

361 — Where fatally injured in automobile of concern on way to place 
where he would have been employed if acceptable,^ deceased 
was not in concern's employ and dependents not entitled to 
compensation. California Highway Commission, Dept. of Eng . 
State of Cal. v. Industrial Ace. Comm., State of Cal. (Cal.). 
Vol. IV 150 

361 — Where neither employer nor employee had elected to come 
under act, whether they were under act depended upon nature 
of employment and whether employee was injured in line of 
employment came within definitions of act. Seggebruch v. 
Industrial Commission (111.). Vol. IV '. 156 

361 — Term "Engineering works" refers to places of business and not 
to work of engineer on public highway. Board of Com'rs of 
Kingfisher Co. v. Grimes (Okla.). Vol. IV 636 

361 — Employee engaged in pulling float over soft cement in road 
construction was not engaged in hazardous occupation. Brennan 
v. Indust. Comm. (111.). Vol. IV 603 

361 — Act was not intended to confine hiring contracts to express 
contracts to exclusion of contracts by implication of law where 
circumstances show mutual intention. Reitmeyer v. Coxe Bros. 
& Co. (Pa.). Vol. IV , 644 

361 — Business of retail grocer who also butchers at slaughter house 
in another place for sale to his retail customers and who at 
grocery store, cuts meat, makes sausage and renders lard for 
sale in small way, is not engaged in operating a slaughter and 
packing house within act — nor does act require one conducting 
such retail business voluntarily to apply to come under such 
law, or subject him to penalty of losing common-law defenses 
when sued by employee for injuries sustained due to alleged 
negligence. Williams v. Schehl (W. Va.). Vol. IV 759 

361 — Under act, a gas company's j^eneral office in which clerk was 
injured in operating a power driven machine for making plates 
to print bills, is factory or workshop, although principal duties 
were clerical. Gowey v. Seattle Lighting Co. (Wash.). Vol. 
IV 752 

361 — Shot-firer. paid by miners' union with sums subtracted from 
Amounts pa'd per ton to miners, who had right to select, 
supervise and discharge him, was .employee of company within 
act. Bidwell Coal Co. v. Davidson (Iowa). Vol. V 71 

361 — Service to proprietors of sanitarium rendered by maid per- 
forming general housework in addition to attending on patents 
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was not within exception of act for ''domestic service." Gern- 
hardt v. Industrial Accident Commission (Cal.). Vol. V s 151 

361 — Under provisions of act, naming employees entitled to benefits, 
excluding officers and directors of corporations, one under con- 
tract of hire, injured in performance of duties as superintendent 
and head miller is not excluded from benefits though he is also 
director of employing corporation. Millers' Mutual Casualty 
Co. V. Hoover (Tex.). Vol. V 325 

361 — Persons operating junk yard were engaged in extrahazardous 
occupation where they used shears driven by electric motor and 
acetylene torch. Cinofsky v. Industrial Commission (111.). 
Vol. y 185 

361 — Applicant for position as conductor, injured before he had 
received appointment and while being instructed in duties 
until such time, except bonus in case ultimately accepted, was 
not employee of railroad at time of injury. Fineberg v. Public 
Service Railway Co. (N. J.). Vol. V 299 

361 — Insurance company employee, who during spare hours, acted 
as newspaper agent and reporter was employee of newspaper 
within Act. Kinsman v. Hertford Courant Co. (Conn.). Vol. 
V 361 

361 — Provision, of Act defining trade, business, etc., must be in- 
terpreted as though the word "business" immediately preceded 
the word "undertaking". Mere owning and renting of houses 
for purpose of- investment, is not "business" within Act. Lauzier 
v. Indust. Ace. Comm. (Cb\.), Vol. V 355 

361 — Employer conducting department store, nonhazardous occu- 
pation not covered by- Act, who had carpenter shop on one 
floor in connection with business, employing carpenters regu- 
larly to work about the store, was conducting hazardt>us busi- 
ness as far as carpenters were concerned and they were en- 
titled to compensation for injuries. Alterman v. A. I. Namm 
& Son (N. Y.). Vol. V 426 

361 — Drug store employee, injured while compounding prescrip- 
tion, is not within Act, as business is not "hazardous occupa- 
tion." Freess v. Kleinau (N. Y.). Vol. V 430 

361 — Retail grocer hiring contractor to build foundation under his 
dwelling, disconnected from store, is not liable for injury to 
employee of contractor not insured. Alabach v. Industrial 
Commission et al. (111.). Vol. V 667 

361 — Salesman of corporation on weekly wages who was also di- 
rector but without salary or income as such is "employee" with- 
in act. Eagleson v. Harry G. Preston Co. (Pa.). Vol. V 744 

361 — One driving wagon belonging to employer with own team for 
delivering to customers of company, cannot recover for injuries 
sustained on falling from wagon on theory that company not 
• electing to come under act was engaged in "carriage by land" 
as delivery was only incidental to business — such driver could 
not recover on theory that company was maintaining "struc- 
ture" as he was not employed about plant of company — con- 
ceding that company was en^ged in business in which statu- 
tory or municipal regulations are imposed,, driver could not 
recover as delivery was incidental and injury did not arise in 
employment in which regulations were imposed. Matoon Clear 
Water Co. v. Industrial Commission et al. (111.). Vol. V 671 

361 — When act was amended to include employees of railroad com- 
panies operating steam railroads as common carriers, legislative 
intent was that private steam railroads not so engaged <?hould 
remain therein. State ex rel. Winston-Dear Co. v. District 
Court of St. Louis County, Eleventh Judicial District et al. 
(Minn.). Vol. V 711 
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361 — Test to determine whether mill employee is entitled to benefit 
of act is to inquire whether he was engaged in manual and 
mechanical labor, whether any part of work was done in 
proximity to hoisting apparatus or. power driven machinery and 
whether five or more persons engaged in manual or mechanical 
labor were employed in or about the mill. Regnier v. Rand 
(N. H.). Vol. V 559 

361 — Owner of rented farm when building barn on farm for farm 
use is not within act. State ex rel. Foss v. Nelson, District 
Judge (Minn.). Vol. V ; 547 

361 — Manufacturer of chemical preparations employing electric ma- 
chinery was engaged in extrahazardous employment and em- 
ployee, . handy man, was within protection of act. Hydrox 
Chemical Co. v. Industrial Comm. (111.). Vol. V 811 

361 — Mere wholesale dealing in dress trimmings is not hazardous 
occupation. Kass v. Hirschberg, Schultz & Co. (U. S.). Vol. V. 879 

361 — Statute defining "employee" adds nothing to general definition 
as one who works for and under control of another for* hire. 
Strieker v. Indust. Comm. (Utah). Vol. V. 920 

361 — City ordinance regulating width of stalls and passageways in 
. private stables does not apply to stable of employer distributing 
dairy products to make such business "extrahazardous." Bow- 
man Dairy Co. v. Indust. Comm. (111.)- Vol. V 786 

361 — Where mining company, according to custom on request, 
loaned regular employee to another company to assist in 
extinguishiq^ fire, subject to control of latter company, it 
became his temporary employer, though his wages were not 
fixed, and therefore his death in such work was accident in 
course of employment. Tarr v. Hecla Coal & Coke Co. (Pa.). 
Vol. V 904 

361 — Where employee engaged in hazardous employment of main- 
tenance and care of buildings was specially employed, after 
working hours on Saturday, to repair automobile used in em- 
ployer's business, and was thereby killed, death did not occur 
in hazardous employment nor in employment in connection 
with maintenance and care of buildings to justify award. 
Render v. Reineking (N. Y.). Vol. V 870 

361 — ^Where driver of motor truck used in employer's business was 
killed by falling therefrom, it occurred while defendant was 
engaged in operation of "engine and other forms of machin- 
ery." Haddad v. Commercial Motor Truck Co. (La.). 
Vol. VI 54 

361 — Doctrine that relation of employer and emplovee does not 
exist unless employment is "legal" contract, violates spirit of 
act and reads into it provison not intended by Legislature. 
Boyle V. A. C. Cheney Piano Co. (N. Y.). Vol. VI 95 

361 — Where company hired and paid servant in charge of team and 
sent him to work for others through arrangement to work by 
day, he was servant of company. Golden & tfoter Trans. Co. 
V. Brown & Sehler Co. (Mich.). Vol. VI 58 

361 — Teamster employing more than five persons in business 
comes within act though all such employees were not working 
on same job. Colbourn v. Nichols (Del.). Vol. VI 140 

361 — General manager and majority stockholder of corporation, 
paid reasonable fixed salary by corporation and performing 
labor in its plant, can recover compensation from insurance 
carrier if his salary is expressly included in policy. Hubbs v. 
Addison Elec. Light & Power Co. (N. Y.). Vol. VI 202 

361 — "Shot firer" in coal mine, selected by miners, from whose com- 
pensation small amount was deducted and paid to union which 
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paid shot firer, held employe of mine operator. In re Duncan 
(Ind.). Vol. VI 148 

361 — General manager and majority stockholder of corporation 
receiving fixed salary and performing labor can claim com- 
pensation where policy issued covered claimant and premium 
paid specifically covered his proportion of insurance. Kolpien 
V. O'Donnell Ubr Co. (N. Y.). Vol. V 204 

361 — Teamster hired with team, who received order from foreman 
of hiring company was injured in carrying it out, held to have 
remained in employ of general employer, having been given 
only general instructions by hiring company, and compensation 
was properly awarded against general employer. Hogan's 
Case (Mass.). Vol. VI 321 

361 — Stockholder and president of fuel corporation, employed in 
the yard at $2 per day, carried on pay roll as employee, subject 
to orders of manager, was "employed by another" within act 
so as to entitle widow to compensation for death. Dewey v. 
Dewey Fuel Co. (Mich.). Vol. VI 330 

361 — One may be in general service of another and nevertheless 
with respect to, particular work of another may be transferred 
with consent or acquiescence to service of third person so that 
he becomes servant of that person — where servant had been 
so transferred award for injuries, may be made against general 
employer or special employer in whose work employee was 
injured. — Where proprietor of trucking business contracted to 
do trucking at stipulated price for each truck furnished with 
chauffeur and only control which company h^d over such 
chauffeurs was to tell them where to go and what to carry, 
chauffeur injured while assisting in loading truck was not "spe- 
cial employee" of owner of goods carried. Schweitzer v. 
Thompson & Norris Co. of N. J. (N. Y.). Vol. VI 366 

361 — Held that actress, injured while performing for moving picture 
film, was not within provision of act referring to "manufac- 
ture of moving picture film." Michael v. American Cinema 
Corp. (N. Y.). Vol. VI 375 

361 — Intention of legislature is to be gathered from necessity or 
reason of act, and meaning of words enlarged or restricted 
according to such intention, ascertained from consideration of 
whole act — before act was amended to bring in employers in * 
extra hazardous employments' employer operating steam laund- 
dry was not liable as to employee who only solicited orders 
outside laundry unless employer had given notice of intention 
to come under act. Oriental Laundry Co. v. Industrial Comm. 
(111.). Vol. VI 287 

361 — Employee may be in general employment of one master and 
special employment of another; in the latter case only if he 
consents thereto — where detective bureau furnished guards to 
railroad during strike, employee of bureau injured while serv- 
ing held not "special employee" of railroad. Murray v. Union 
Ry. Co. of N. Y. C. (N. Y.). Vol. VI 365 

361 — Brick manufacturer, operating silica bed and employing more 
than four employees, was liable for death of miner though 
fewer than four employees were engaged at silica bed. Indus. 
Ace. Comm. v. Funk (Colo.). Vol. VI 436 

361 — Pedestrian injured by falling over building materials placed on 
highway may hold insurance company, which issued to con- 
tractor policy against liability for personal injuries, liable for 
damages. Dillon v. Mark (R. I.). Vol. VI 503 

361 — President and treasurer of corporation who, with father, man- 
aged and directed business and received salary, included in 
pay roll on which premium was paid to insurer, was not en- 
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titled to compensation under act where there was no separate 
statement on payroll estimating value of his labor as distinct 
from salary as officer. Skouitchi*v. Chic Cloak & Suit Co., 
Inc. (N. Y.). Vol. VI 492 

361~Evidence held not sufficient to establish that plaintiff when 
injured was employed by subcontractor and that he was en- 
titled to recovery. Spencer v. Marshall (Kan.). Vol. VI... 529 

361 — Relator, who lets rig, team and teamster at stipulated 
monthly payments out of which relator paid teamster weekly 
wages is responsible to teamster under act for accident occur- 
ring to teamster while so working for one to whom he was let. 
State ex rel. D. N. Gilmore Co. v. District Court of Hennepin 
County, Fourth Judicial Dist. (Minn.). Vol. VI 697 

361 — Building contractor, who employs less than five workmen part 
of time and more than five remainder of time and who filed 
election to come under act, is liable for injury to employee. 
McMillan v. Ellis (Kan.). Vol. VI 679 

361 — Employer of less than five workmen, who has not affirma- 
tively elected to accept act, is not brought within it by reason 
of fact that he is drilling oil or gas well. Hollingsworth v. 
Berry (Kan.). Vol. VI 676 

361 — Where superintendent of defendant power company instructed 
wife to send somebody to remedy trouble on line, plaintiff's 
decedent, whom she sent, was employee of company. Heist 
V. Wisconsin-Minnesota Light & Power Co. (Wis.). Vol. VI. 728 

361 — Nonassenting employer regularly employing more than five 
• men is liable for negligence. Thorne v. F. C. Johnson Co. 
(Me.). Vol. VI 684 

361 — Driver employed by city's garbage contractor, injured while 
returning wagon to employer's barn after leaving city work, 
was not in employ of city to render it liable. Mackey v. City 
of New York (N. Y.). Vol. VII 117 

361 — ^Where contractor's employee consented to be transferred to 
service of gas company, laying pipe in ditches dug by con- 
tractor, he became employee of gas company under implied * 
contract and gas company was liable for his injury. Cayll v. 
Indust. Comm. (Wis.). Vol. VII. 165 

361 — Salesman at railway news stand is within act as one in "haz- 
ardous employment." Krincky v. Ward & (jOW (N. Y.). 
Vol. VI I 109 

361 — Farmer employed by mining company to repair canal conduct- 
ing water for irrigation and for regular busmess of mine, held 
employee, not casual. Utah Copper Co. v. Indust. Comm. 
rUtah). Vol. VII 147 

361 — Employment of one hired by sewing machine company to 
sell machines, deliver them, and set them up in purchasers* 
place of business did not come within act. Singer Sewing 
Mach. Co. V. Indust. Comm. (111.). Vol. VII 587 

361 — Term "gain or profit" held to mean pecuniary gain or profit. 
Ray V. School Dist. of Lincoln (Neb.). Vol. VII 644 

361 — In servant's action for injuries, whether or not carpenter 
whose act in dropping hatchet was employed by defendant 
held for jury under evidence. Ray v. Commercial Acid Co. 
(Mo.). Vol. VII 641 

361 — "Employer" need not have ten persons regularly engaged in 
work at place of injury, and need not work in same county. 
Vantrease v. Smith (Tenn.). Vol. VII 832 

361 — Applicant for employment, who was requested by proposed 
employer to demonstrate his ability to operate a machine before 
being employed, and who was injured while preparing machine 
for operation, had not yet become employee and is not entitled 
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to compensation. Lederson v. Cassidy & Dorfman (N. Y.). 
Vol. VII 792 

361 — Compensation allowable to corporate officer and stockholder 
employed as manager, doing manual labor. *Hubbs v. Addison 
Electric Light & Power Co. (N. Y.). Vol. VII 776 

361 — Corporate officer who was employed as manager and as such 
performed services in packing, shipping, selling and delivering 
goods, and who, while so doing, sustamed injuries, is entitled 
to compensation as employee for such injuries. Skouitchi v. 
Chic Cloak & Suit Co. (N. Y.). Vol. VII 772 

361 — Where dangerous and extrahazardous work, bringing em- 
ployer within act, without election, was being done for him 
in maintaining his building, when his contractor's employees 
were injured, he cannot escape liability on claim he was not 
engaged in extrahazardous business of maintaining the build- 
ing. Davis V. Indust. Comm. (111.). Vol. VII 723 

361 — Corporate officer and manager receiver "salary" held not em- 
ployer though, as part of his duties, he occasioanlly performed 
work of laborer and was injured while so doing; wages signify- 
ing compensation for mechanical or menial labor, and not word 
"salary" which has reference to employment above grade of 
such labor. Millers* Indemnity Underwriters v. Cook (Tex.). 
Vol. VIII 15S 

361 — Soldier working for logging company operating for govern- 
ment is "workman." Rector v. Cherry Valley Timber Co. 
(Wash.). Vol. VIII 1« 

361 — Provision that, if there be or arise any b«izardous occupations 
other than those enumerated, they shall come under act, applies 
only to such emploj^ments or industries existing at date of act, 
or subsequently arising, of same general character as those 
specifically mentioned. Whether occupation or accident comes 
within act — term "workmen or operatives" includes clerical 
Page V. N. Y. Realty Co. (Mont.). Vol. VIII 105 

361-^Porter employed by one, who undertook job for another, to be 
paid for by job, and in doing which he chose own method and 
time for working held not "employee." Roberts v. Indust. Ace. 
Comm. of California (Cal.). Vol. VIII 197 

361 — Payment of wages is circumstance to be considered but not 
decisive of employment. Test to determine which of different 
persons is "employer" ordinarily is: Who has direction and 
control of employee, and to whom does he owe obedience in re- 
spect to matter in hand? Chisholm's Case (Mass.). Vol. VIII. 246 

361 — Electric company operating street railway in city and inter- 
urban railway, and engaged in furnishing electric light to 
public and power for commercial purposes held subject to act. 
Eastern Tex. Elec. Co. v. Woods (Tex.). Vol. VIII 275 

361 — Longshoreman engaged by trade union was not employee of 
owner of truck which he was engaged in loading and unloading 
and was not entitled to compensation. Hines v. Henry I. 
Stetler, Inc. (N. Y.). Vol. VIII 2» 

361 — Existence of contract of employment, either expressed or im- 
plied, is essential to jurisdiction of Conrimission to award com- 
pensation. Taxi service man held bailee of vehicle and not 
employee." Though substitute is entitled to* same compensa- 
tion as employee for whom he is substitute, he is not entitled 
to compensation unless employee for whom substitution is made 
comes within act. Partners cannot be counted as employees 
within act. Volunteers are not employees who can be counted 
in determining whether owners of taxi stand •mployed three 
men so as to be within act. Fact that compensation for service 
rendered was by payment of commission does not determine 
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that there was no contract of employment. Rockefeller v. 
Indust. Comm. (Utah). Vol. VIII 317 

361— ^Common-law decisions involving liability of master for injuries 
received by his servant are controlling in cases under act on 
question as to who are employees. If under contract a party 
for whom work is being done may prescribe not only what 
result may be, but also may direct means and methods by which 
other shall do the work, former is employer ana fatter em- 
ployee; but if former may specify result only, then latter is not 
employee, but independen* contractor. Employees excluded 
from act are those working under contract, definite term of 
which is one full year or more, at a determined or determinable 
wage amounting to more than $2,000 and all other employees, 
regardless of total amount earned are within act. Kelley's De- 
pendents V. Hoosac Lumber Co. (Vt.). Vol. VIII 445 

361-— Occupation can be declared extrahazardous only where plainly 
within spirit of act. General storage and warehouse business 
held not so extrahazardous in character as to warrant Commis- 
sion to declare it to be such within act. State v. Eyres Storage 
& Distributing Co. (Wash.). Vol. VIII 452 

361 — Work of operating hay-baling machine on farm is not within 
purview of Act. Barney v. Anderson (Wash.). Vol. VIII... 652 

361 — Employees of stockbroker are not covered by law and stock- 
brokers are not "employers" withm meanmg of such act. West- 
bay V. Curtis & Sanger (N. Y.). Vol. VIII 626 

361 — Law held applicable to employer of four or more newsboys 
on trains; it being unnecessary for the four .or more workmen 
to work in close proximity to each other. Ray v. Union News 
Co. (N. Y.j. Vol. VIII 615 

361 — Band conductor held "employee** in "hazardous employment" 
under circumstances as stated. Europe v. Addison Amusements 
(N.Y.). Vol. VIII 586 

361 — Claimant must come within terms of statute. "Employer" 
must be under contract of service, express or implied. Driver 
employed by owner of tekm hired out held not hirer's "em- 
ployee." As Act expressly defines employer and employee 
and provides that employee is one who has entered into em- 
ployment of or works under contract of service for employer, 
rules and definitions of common law as applicable to relation 
of master and servant cannot be applied. Knudson v. Jackson 
(Iowa). Vol. VIII 501 

361 — Director General of Railroads held subject to state compensa- 
tion law. Hines v. Meier (U. S.). Vol. VIII 465 

361 — Religious society, conducting cemetery for profit applied to 
charity, held within act. Dillon v. Trustees of St. Patrick's 
Cathedral (N. Y.). Vol. VIII 737 

361 — Foreign corporation with domestic branch held within act. 

Stansberry v. Monitor Stove Co. (Minn.). Vol. VIII 713 

361 — Owner, who lets house for profit, is not engaged in "trade" 
or "business" within act. Ford v. Indust. Ace. Comm. (Cal.). 
Vol. VIII 674 

361 — Act includes all employees in extrahazardous business. Illinois 
Pub. & Ptg. Co. V. Indust. Comm. (III.). Vol. VIII 780 

361 — Employees doing clerical or professional work held not 
"workmen or operatives" within act — ^wholesale produce com- 
mission merchant with more than four men employed, held 
within provisions is question of law rather than one of fact, 
and professional employees, nature work being immaterial. 
State Indust. Comm. v. Voorhees (N. Y.). Vol. Vll. 238 
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361 — Golf club supported by annual dues, etc., is not engaged in 
"business for pecuniary gain" within act and warrant for in- 
juries to its cook cannot be sustained. Francisco v. Oakland 
Golf Club (N. Y.). Vol. VII 229 

361 — Right of control* essential to relationship of master and ser- 
vant must include right to exercise control over method and 
detail. Norton v. Day Coal Co. (Iowa). Vol. VII 408 

361 — Contractual relations between injured and company are essen- 
tial to award — there can be no employer or employee or em- 
ployment without act of hiring. Skeels v. Paul Smith's Hotel 
Co. (N. Y.). Vol. VII 486 



§ 362. CASUAL EMPLOYMENT. 

362-^Owner of hotel is not pursuing his business within mean- 
ing of the act when he causes rooms to be occasionally 
painted and decorated, although it is usual to have work like 
that done from time to time. Holbrook v Olympia Hotel Co. 

et al. (Mich.). Vol. I 1076 

362 — One who kept machinery and boats in order in amusement 
park and another who acted as watchman, who had no 
other occupation, were not casual employees. Boyle v. 

Mahoney & Tierney (Conn.) . Vol. I 9317 

362 — Carpenter employed for over three months at day wages 
was an employee and entitled to compensation. Armstrong 
v. Industrial Accident Commission of State of California 

et al. (Cal.) . Vol. I 922 

362 — Where company engaged in nonhazardous employment, 
hired carpenter by hour to put shelving in store and he 
was injured, employer was not liable to pay compensation to 
such employee, since casual engagement of carpenter by hour 
does not make proprietor engaged in structural carpentry. 
Geller v. Republic Novelty Works. In re Commercial Casualty 

Co. (N. Y.) . Vol. I 691 

362 — Relator engaged in retail sale and delivery of coal; one 
of his loaded wagons became mired and the driver in 
charge thereof requested plaintiff who was passing the scene to 
assist in releasing wagon and in complying was injured. Held, 
that plaintiff was relator's servant and employee and the driver 
had implied authority to employ him for temporary purpose and 
plaintiff is entitled to appropriate relief under Workman's Com- 
pensation Act. State ex rel. Nienaber v. District Court of 

Ramsey County et al. ^Minn.). Vol. I 642 

362 — A casual employee is not entitled to compensation. Baer's Ex- 
press & Storage Co. v. Industrial Board of 111. et al. (111.) Vol. I 512 
362— Employee killed while engaged in work dynamiting stumps 
on township road, held under evidence such .work was a mere 
casual or incidental employment and that intestate was 
not an "employee" within the meaning of the act. McLaughlin, 
Commissioner of Highways, v. Industrial Board of Illinois et al. 

(111.) Vol. I 504 

362 — Purchaser of grain on cars, owing to shortage of cars, 
casually employed applicant to help load grain left by sellers 
on platform, was not liable to pay compensation, the work 
not being in the usual course of business. Carter v. In- 
dustrial Ace. Commission of California et al. (Cal.). Vol. 1. 497 
362— Employer not liable if injury did not occur in usual course 
of his business prior to amendment of statute. Carter v. 
Industrial Ace. Commission of California et al. (Cal.). Vol. I. 497 
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362 — Where servant, with authority to hire incidental help, asked 
odd-job man to assist him and both were killed, employer was 
employer of odd-job man. Tillburg v. McCarthy & Townsend. 
In re Travelers' Ins. Co. (N. Y.). Supp., Vol. Bl 1429 

362 — Erection of temporary shed by defendant upon farm owned but 
not operated by him cannot be held to be employment' within 
act to make him liable for injury to person casually employed in 
such erection — "business** refers to employer's ordinary voca- 
tion, not to occasional or incidental work he does — "trade" or 
"profes'sion" is activity in which employer expends usual efforts 
to gain livelihood. State ex rel. Lenon v. Dist. Court, Douglas 
County (Minn.). Supp., Vol. Bl 1060 

362 — Railway employee, procured in emergency by manager of 
ranch to assist in putting out fire was not engaged in "usual 
course of business" of ranch. London & Lan. Guar. & Ace. 
Co. V. Indust. Ace. Comm. (Cal.). Supp., Vol. Al 147 

362-^Where gamekeeper was shot while assisting employer's lessee 
in hunting deer by express order of superintendent, employ- 
ment was not casual. O. L. Shafter Est. Co. v. Indust. Ace. 
Comm. (Cal.). Supp., Vol. Al 194 

J62 — Assistant carpenter hired temporarily by laundry company, 
killed while at work on house of stockholder, accommodation 
undertaken without charge by company, was casual employee 
and widow was not entitled to compensation. La (Grande Laun- 
dry V. Pillsbury (Cal.). Supp., Vol. Al 143 

362 — Foreman over number of carpenters in erection of building 
involving several months of regular daily labor is not casually 
employed. Miller & Lux v. Indust. Ace. Comm. (Cal.). Supp., 
Vol. Al 224 

362 — Workman specially employed by paper bag company to install 
engine is not employed in paper manufacturing, hazardous em- 
ployment, within act. McNally v. Diamond Mills Paper Co. 
In re Employers' Mut. Ins. Co. (N. Y.). Supp., Vol. Bl 1367 

362 — "Casual" means occasional, irregular or incidental — word "or" 
cannot be construed to mean "and" to defeat claim that employ- 
ment be both casual and not in course of employer's trade — 
plasterer, employed at rare intervals to plaster additions to 
plant is in casual employment. Aurora Brewing Co. v. Indust. 
Board (111.). Supp., Vol. Al 317 

362 — "Casual" as applied to employment in act has reference to 
contract for service and not to particular item of work being 
done at time of injury. Scully v. Industrial Commission of 
Illinois (111.). Vol. Ill 30 

362 — Character of contract of employment as to whether it was 
casual or not was fixed by contract of hiring — structural iron- 
worker sent from union headquarters, with three other mem- 
bers, to complete job requiring only three or four days' work 
and who was employed by railroad for particular job only, 
was engaged in "casual employment." Chicago Great West- 
ern R. Co. V. Industrial Commission of Illinois et al. (111.). 
Vol. Ill 14 

362 — Construction of buildings referred to, held within "usual 
course of employer's business" within meaning of act. State 
ex rel. Lundgren v. District Court of Washington County 
(Minn.). Vol. Ill 159 

362 — Under Act providing that term "employee" shall not include 
any person whose employment is but casual, a carpenter tem- 
porarily employed as helper on transfer wagon, held not an 
employee within act. Thede Bros, et al. v. Industrial Commis- 
sion et al. (III). Vol. Ill 242 
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362 — Carpenter working by hours, paid weekly, to make repairs and 
additions to mill, working parts of different months, was an 
employee. Caca v. Woodruff (Ind.). Vol. IV 51 

362 — Question whether employment is casual within act must be 
determined with principal reference to scope and purpose of 
hiring rather than duration and regularity- Farmer and 
teamster engaged to do hauling during season when needed, 
was not a casual employee within act. State Ace. Fund v. 
Jacobs (Md). Vol. IV 91 

362 — Exemption of "casual employment" depends, on nature of 
contract of employment and one hired for limited and tempor- 
ary purpQse though within scope of master's business is within 
exemption. Western Union Telegraph Co. v. Hickman (U. 
S.). Vol. II 8 

362 — Mere fact that employment is for one job only does not nec- 
essarily make it casual. American Steel Foundries & Indus- 
trial Board et al. (111.). Vol. II ,. 462 

362 — Where plaintifTs contract was for fixed rate of wages employ- 
ment was not casual. Johnson v. Choate (111.). Vol. II 45S 

362 — A casual employee, killed by accidental injury September 16, 
1916, at plant where hazardous employment was carried on 
was an "employee." Cummings v. Underwood Silk Fabric Co., 
Inc., et al.— In re Travelers' Ins. Co. (N. Y.). Vol. II 923 

362 — Common-law principle that employee lent to a special em- 
ployer and who assents to change, becomes servant of em- 
ployer to whom he is lent, applies to cases under Workmen's 
Compensation Act. Scribner's Case (Mass.). Vol. II 905 

362 — Despite statutory exception of casual laborers, workman can 
recover even though his employment is casual if it is in the 
usual course of employer's business. Caca v. Woodruff (Ind.). 
Vol. IV 51 

362 — That deceased was injured on first day of employment affords 
no test that employment was casual. Doherty v. Grosse Isle 
Tp. (Mich.). Vol. IV 222 

362 — Where one, after shingling a house and being later employed 
by another, rtported to first employer offering to touch up 
chimney with cement without pay, and was injured, he was 
"casual employee." Bedard v. Sweinhart (Iowa). Vol. IV... 377 

362 — One employed only to assist in moving monument, which con- 
tinued less than two days, held casually employed and not en- 
titled to compensation. Cousineau v. Black (Mich.). Vol. IV. 409 

362 — One permitted to sleep in barn and hired at various times for 
specific work, for which he was separately and almost imme- 
diately paid, not on payroll, was engaged in casual emoloy- 
ment within act, and not entitled to award for injuries. 
Diamond Livery v. Indust. Comm. (111.). Vol. V 33 

362 — Servant of oil company injured while at work, paid for at so 
much a month, whether employment required one day or one 
month, assured when hired there would be three or four weeks* 
work or longer, held a "casual employee" within act. Con- 
sumers' Mut. Oil Co. V. Indust. Comm. (III.). Vol. V 31 

362 — Mere fact that employment is for one job only does not neces- 
sarily take it from under act. Cinofsky v. Industrial Commis- 
sion (111.). Vol. V 185 

362 — One employed for dollar an hour to repair well, occupying: 
only two hours, held "casual employee" not entitled to Compen- 
sation under Act. Otmer v. Perry ( N. J.). Vol. V 423 

362 — Provision excluding from act, persons whose employment is 
casual in character and not in regular course of business, does 
not exclude mine employee, loaned to another company to assist 
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in extinguishing fire. Tarr v. 'Hecla Coal & Coke Co. (Pa.). 
Vol. V •. 904 

362— Employment of 11-year-old boy to work in store during sum- 
mer vacation held not "casual.'' McDonald v. Great Atlantic 
& Pacific Tea Co. (Conn.). Vol VI 525 

362 — Employee whose employment is "casual" is not entitled to 
compensation — term "casual" is defined to mean "occasional/* 
coming at certain times without re^larity in distinction from 
stated or regular— employee unloading coal at irregular inter- 
vals under separate employment for each particular car held 
"casual employee." Bridger v. Lincoln Feed & Fuel Co. 
(Xeb.). Vol. VII 211 

362 — Where teacher on vacation was employed by farmer to com- 
plete construction of a silo, his employment was "casual in 
character, and not in the regular course of business of em- 
ployer." Blake v. Wilson (Fa.). Vol. VII 494 

362 — Plaintiff, employed for particular job of unloading and placing 
heavy machinery on foundations, was not in "regular or stable 
employment." Ray v. Commercial Acid Co. (Mo.). Vol. VII. 641 

362 — Business of foreign boiler company engaged in selling boilers 
in Maine and setting them up and repairing them was not of 
casual and transitory character — one employed by New York 
boiler company in setting up boilers in various states was not 
engaged in "casual employment." Smith v. Heine Safety Boiler 
Co. (Me.). Vol. VII 611 

362 — Employment which is casual is excepted from act. Employ- 
ment which cannot be characterized as permanent or as 
periodically regular, but occurs by chance or with under- 
standing that it shall not be continuous, is casual. Employ- 
ment to clean vacated shop at irregular and infrequent intervals 
held "casual." Hcrbig v. Walton Auto Co. (Iowa). Vol. VIII. 41 

362 — One who volunteered to make repairs in saloon which proved 
to be job for plumber is in emplojrment both causal and not in 
course of employer's business. Roberts v. Indust. Ace. Comm. 
(Cal.). Vol. VIII 197 

362 — "Casual" employment as used in Act means occasional, inci- 
dental, happening at uncertain times, not stated' or regular. 
Lineman loaned by employer to another held "casual em- 
ployee." Porter v. Mapleton Electric Light Co. et al. (Iowa). 
Vol. VIII 506 

362 — Casual employment is not protected by Act. Employment of 
contractor constructing corncrib for retired farmer who lived 
in nearby town was of "casual" nature. Employment of car- 
penter by retired -farmer, who had leased his farm to tenant, 
to construct corncrib on farm, was not for purpose of em- 
ployer's trade or business. Oliphant v. Hawkins (Iowa). Vol. 
VIII 511 

362— Irregular employment in lumber yard, for day or two at a 
time, of one at such times as he could not secure work at his 
trade as molder was "casual" precluding recovery for injury. 
Chas. A. Smith & Co. v. Indust. Comm, (111.). Vol. VIII 788 

362 — Employment in garage without any understanding as to time 
of employment or particular character of labor to be performed 
held not "casual employment." Nedela v. Mares Auto Co. 
(Neb.). Vol. VIII 869 

§ 363. FARM LABORERS. 

363— Employee of one who owns steam thresher and threshes 
grain for farmers under contract is a farm laborer and ex- 
empted from operation of Statute. State ex rel. Bykle v. 
District Court of Watonwan County et al. (Minn.). Vol. II.. 522 
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363 — While farm laborer engaged ia getting out logs was in hazard- 
ous occupation within the Compensation Act, Sec. 3, subd. 4, 
he was by such section expressly excluded from act as farm 
laborer — mere fact that he was engaged in logging in winter 
did not take his work out of term "farm laborer" as used in 
aQt. Brockett v. Mietz (N. Y.). Vol. II 688 

363 — Where one seeking compensation was hired as janitor, whose 
duty extended to care of grounds and trimming of trees, and 
was injured while trimming tree left unsightly by former at- 
tempt to trim it so as to admit light to building, determination 
that he was engaged in horticulture and not entitled to com- 
pensation was reasonable. George v. Industrial Accident Com- 
mission et al. (Cal.). Vol. II 748 

363 — Employees of one traveling through county with threshing ma- 
chine, stopping at different farms to thresh, are not farm 
laborers. White v. Loades. In re Employers' Liab. Assur. 
Corp. (N. Y.). Supp., Vol. Bl *. 1422 

363 — Farm laborer, injured while making repairs on barn, was not 

within act. Coleman v. Bartholomew (N. Y.). Supp., Vol. B1..1237 

363 — Carpenter, employed as foreman in charge of building con- 
struction on ranch properties of large company, was not en- 
gaged in "farm labor." Miller & Lux v. Indust. Ace. Comm. 
(Cal.). Supp, Vol. Al 224 

363 — Employer, injured while operating corn shredder, was "farm 
laborer" within act, despite fact that employer was independent 
contractor. Slycord v. Horn (Iowa). Supp., Vol. Al 589 

363 — One employed at dollar an hour on work which took two 
hours and in which he was injured, held to be "independent 
contractor" and not "employee" within Act. Otmer v. Perry 
(N. J.). Vol. V 421 

363 — One is "employee when rendering services subject to will of 
other in manner, means and result to be obtained, but is "inde- 
pendent contractor" if carrying on work independent of such 
control. Kinsman v. Hartford Courant Co. (Conn ). Vol. V.. 361 

363 — Claimant who hauled garbage to farm for feeding pigs held 
"farm laborer." State Indus. Comm. v. Wiseman (N. Y.). 
Vol. VI 481 

363 — Coal yard laborer temporarily assisting those working on em- 
ployer's farm is not "engaged in agriculture." Matis v. 
Schaeffer (Pa.). Vol. VIII 140 

363 — Under Compensation Act if worker upon farm may be reason- 
ably classified as one engaged in agriculture, his employer is 
not liable — workman whose sole duty is to repair wagons in 
shop operated on farm is "engaged in farm labor." Miller & 
Lux Incorporated v. Industrial Accident Commission of Cali- 
fornia (Cal.). Vol. Ill 567 

363 — Injury to farm hand, assisting in unloading ice from sleigh 
to farm icehouse, was not within act where ice was used for 
farm purposes and not for pecuniary gain, injured employee 
being farm laborer. Mullen v. Little (N. Y.). Vol. Ill 500 

363 — One engaged in farming, employing men without regular 
duties, who had not elected to come under act, was not 
operating thereunder and commission had no jurisdiction in 
case of employee injured hauling fertilizer. Seggebruch v. 
Industrial Commission (111.). Vol. IV 156 

363 — Employee of one engaged in a business prohibited by statute, 
held not excluded from benefits of act. Krobitzsch v. Industrial 
Accident Commission (Cal.). Vol. V 136 

363 — Claimant, directed by employer, building contractor and specu- 
lator, who had bought farm for purpose of improvement and 
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sale, to prune apple trees and was injured by fall, held not 
"farm laborer." O'Dell v. Bowman (N. Y.). Vol. V 439 

363 — Where a number of farmers purchased threshing machine for 
own use, such primary purpose is controlling, and one so em- 
ployed to assist in threshing operations is agricultural laborer 
within act, even though grain of others than owners of the 
machine was threshed. Jones et al. v. Indus. Comm. of Utah 
et al. (Utah). Vol. V 747 

363— Although corporation was mainly engaged in cattle raising 
with farming as side issue, employee injured while perform- 
ing labor in farming operations or furtherance thereof, would 
be "farm laborer" — servant employed to poison prairie dogs for 
employer who was engaged in cattle raising and incidentally 
conducting farm operations, held not a farm laborer. C. C- 
Slaughter Cattle Co. v. Pastrana (Tex.). Vol. V 599 

363 — Separator man on threshing outfit going from farm to farm 
and o\^ed and operated as a business, is not an agricultural 
laborer within the act, which exempts such laborers from com- 
pensation for injuries. In re Boyer (Ind.). Vol. 1 45 

363--Employee whose sole duty was to feed bundles to com- 
bined thresher and cleaner was not a "farm laborer." 
Vincent v. Taylor Bros. In re London Guarantee & Accident 
Co., Ltd. (N. Y.) . Vol. I 692 

§ 364. PUBLIC EMPLOYEES. 

364 — Borough policeman is an "employee' of borough within the 
act. McCarl et al. v. Borough of Houston (Pa.). Vol. III. . . . 789 

364 — In proceeding by street sweeper for compensation for injuries 
received when run down by automobile, city traffic ordinances 
are not "ordinances'* within Compensation Act and liability 
cannot be predicated on ground that employment was one in 
which municipal ordinances were imposed for protection of 
employees and public cities and incorporated villages are "em- 
ployers" — city street paved with asphalt is. a "structure" 
within the act and sweeping and cleaning of such street is "re- 
pairing or maintaining." City of Rock Island v. Industrial 
Commission of Illinois et al. (111.). Vol. Ill 592 

364 — Claim for injuries received by city patrolman removing electric 
bulb in police station, ordered by superior officer, comes with- 
in act. Ryan v. City of New York (N. Y.). Vol. V 110 

364 — One appointed laborer under Military Law on farm owned by 
National Guard Ass6ciation is not state employee. Muller v. 
City of New York (N. Y.). Vol. V 105 

364 — Patrolman whose chief duties were to guard prisoners and 
keep part of build'ng in order, does not because of duties, 
become turnkey or janitor, but retains position as oublic officer 
not protected by act. Ryan v. City of New York (N. Y.). 
Vol. y 718 

354-^Foliceman of city killed by charged electric post bent over' 
and^ obstructing sidewalk which he was endeavoring to 
straighten, held "official" not an employee of city. City of 
Cbicaeo v. Indust. Comm. (111.). Vol. V 501 

364 — Municipality is not employer within Act of specified date. 
Hornig v. Town of Canby (Ore.). Vol. V 887 

364 — Fireman regularly appointed under city charter is meuiber of 
city fire department, is not "Employee within Act." McDonald 
V. City of New Haven (Conn.). Vol. V 779 

364 — City policeman, "officer appointed for the regular term," is 
not included in class of "workmen" and "employee" entitled 
to compensation from city under act. — word "regular" in act 
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defining those under it and means "comformable to law." 
Roohey v. City of Omaha (Neb.). Vol. VI 69 

364 — Where insurance carrier intended that policy should cover 
• city firemen, their salaries being considered in fixing premium 
received, arid insurer prepared report of firemen's death and 
also agreement between city and firemen's dependents, ap- 
proved by board and paid, fireman was employee of city in so 
far as insurer was concerned. Frankfort Gen. Ins. Co. v. Con- 
duitt (Ind.). Vol. VI 25 

364 — City fireman, until whose death it could not be determined 
that he would not leave widow or minor children, beneficiaries, 
or heirs to whom pension would be payable from fund, held 
not "employee under act,*' though he died leaving no one sur- 
viving entitled to pension. City of Chicago v. Indus. Comm. 
(111.). Vol. VI 142 

364 — Since city is engaged in work, some of which is classed as 
hazardous and some as non-hazardous, there is no presumption 
that injured employee was not under act. O'Brien v. Chicago 
City Ry. Co. (111.). Vol. VI 144 

364 — City is liable to injured employee of uninsured contractor. 
City of Chicago v. Indust. Comm. (111.). Vol. VII 271 

364 — Act applied to policemen and firemen in service of city of St. 
Paul until passage of new chapter-r-presenee at time of enact- 
ment of that law of provisions in charter of city of St. Paul for 
relief of injured policemen and firemen furnishes no sufficient 
basis for inference that Legislature intended to exclude munici- 
pal employees from act. Segale v. St. Paul City Ry. Co. 
(Minn.). Vol. VII 459 

364 — Policeman held ''public officer" and not "employee." Shel- 

madine v. City of Elkhart (Ind.). Vol. VII 600 

364 — Employees of state and of its governmental agencies, when 
not engaged in enterprise carried on for pecuniary gain or 
profit, are not within operation of compensation law — ^janitor 
in eniploy of school district of city held not covered by act. 
Ray V. School Dist. of Lincoln (Neb.). Vol. VII 644 

364 — Regular term of office, as term is applied to government em- 
ployees, means such term of office as has a fixed and definite 
duration and date of termination known and fixed by law or 
other general regulation — policeman is not employed for "gain 
or profit" of city and therefore not within operation of act. 
Rooney v. City of Omaha (Neb.). Vol. VII 648 

364 — Constitution excludes all provisions for compensating those 
employed in discharge of governmental functions such as city 
firemen — city fireman held not "employee" nor engaged in "sal- 
vage of building or contents" within meaning of law. Krug 
V. City of New York (N. Y.). Vol. VII..... 658 

364 — School teacher, carrying on chemical experiments prescribed 
by education law, is nbt engaged in "hazardous occupation.*' 
Beeman v. Board of Education of Penn Yan (N. Y.). Vol. 
VII 780 

364 — ^If policeman is employee within act, city and not state is 
liable for benefits. — Relation of employer and employee does 
not exist between a municipality and a policeman so as to 
create liability for benefits, for policeman is public officer. 
Mann v. City of Lynchburg (Va.). Vol. VII... 836 

364 — Act held applicable to janitor in school building subject to 
boiler inspection; "guarding appliances for protection of the 
public." East St. Louis Board of Ed. v. Indust. Comm. (111.). 
Vol. VIII 200 

364 — Fireman held "officer," not "employee" within act prior to 
amendment. Jackson v. Wilde (Cal.). Vol. VIII 339 
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364 — City's contract for induring lived of its employees against 
death or disability irrespective of whether they occurred from 
any act in coarse of eniploytnent, was not authorized by Com- 
pensation Law, since latter only relates to hazardous employ- 
ments. People ex rel. Terbdsh & Powell, Inc., v. Dibble, City 
ComptroUer (N. Y.). Vol. VIII 414 

364 — Water supply policeman not "employee." Kahl v. City of New 
York (N. Y.). Vol. VIII 618 

364 — Superintendent of city bridges held "employee" within act, 
and not "public officer.' Burrell v. City of Bridgeport (Conn.). 
Vol. VIII 681 

364 — ^Janitor of school houses in City of Boston was both laborer 
and mechanic within act. White v. City of Boston (Mass.). 
Supp., Vol. Al 860 

364— County, in resurfacing county road, is not engaged in trade 
or business within act. Gray v. B'd of County Com'rs of Sedg- 
wick County (Kan.). Supp., Vol. Al 614 

364 — Teacher of automobile mechanics and repairing in city voca- 
tional school was not "laborer/* "Avorkman," or "mechanic" 
within act. Lesuer v. City of Lowell (Mass.). Supp., Vol. Al. 863 

364 — Firemen and sub-*officers are not "officials of a city"-^reference 
should be had to city charter to determine what city employee 
is "official" within act — where city charter specitically desig* 
hates captains as "officers of fire department," they are "city 
officials" within act. McNally v. City of Saginaw (Mich.). 
Supp., Vol. Al 971 

364 — Duly elected and qualified sheriflf of a county was not an "em- 
ployee" — failure of legislature in re-enacting act to expressly 
exclude state and county officers did not evidence intent that 
they should be included. Mono County v. Indust. Ace. Comm. 
(Cal.). Supp., Vol. Al ISO 

364 — Act defining "employers" does not include a reclamation dis- 
trict within such definition. Bettencourt v. Indust. Ace. Comm. 
(Cal.). Supp., Vol. Al 116 

364 — It was not incumbent upon widow of deceased city employee 
to show that city employed more than five persons; that it 
did not, was matter of oefense for city. Dunaway v. Austin 
St. Ry. Co. (Tex.). Supp, Vol. Bl. 1538 

364— Statutory provision applies only to injuries, not to deaths of 
certain classes of employees. Mayor, etc., of Jersey City v. 
Borst (N. J.). Supp., Vol. Bl 1161 

364 — Act does not cover police officer of city, killed in discharge of 
duties — police officer of city of first-class is not "workman" 
within act. Griswold v. City of Wichita (Kan.). Supp., Vol. Al 621 

364— City in constructing sewer is not engaged in enterprise within 

act. Roberts v. City of Ottawa (Kan.). Supp., Vol. Al 618 

364 — While constructing a sewer, city is not engaged in an enter- 
prise involving any gain or profit and does not come within 
the Compensation Act. Redfern v. Eby et al. (Kansas). Vol. I 768 

§ 365. EMPLOYEES ENGAGED IN INTERSTATE COM- 
MERCE. 

365 — A street railway engaged in carrying passengers between states 
is a "common carrier by railroad" within the meaning of the 
Federal Employers' Liabilitv Act. Nelson v. Ironwood & B. Ry. 
& Light Co. (Mich.). Vol. Ill 327 

365 — Plaintiff servant, injured while helping to remove from a freight 
car steel rails being hauled over main lines of defendant railroad 
running from Chicago to Omaha, and which when distributed 
were to be substitutwi for rails being removed, was engaged in 

S— Digest 
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"interstate comirierce" within the Federal Employers* Liability 

Act. Reed v. Dickinson et al. (Iowa.). Vol. Ill 287 

365— Where a railroad employee at the time of the injury was engaged 
in repairing a car customarily used and to be then presently used 
in trainst hauling .interstate freight, he was engaged in "interstate 
commerce within Federal Employers* Liability Act. King v. Nor- 

folk & S. R. Co. (N. C). Vol.111 69 

355 — Georgia steamship corporation is not liable under act for in- 
juries in interstate commerce. Chariton v. Hilton-Dodge 

Transp. Co. (N. Y.). Supp., Vol Bl ..1281 

365 — Car repairer, employed by interstate carrier, injured while 
working on car belonging to another interstate carrier, is not 
engaged in interstate commerce. Cent'l R. Co. of N. J. v. 

J>aslick (U. S.). Supp., Vol. Al 55 

365 — If the •work in which an employee of a railroad engaged in both 
interstate and intrastate commerce was injure^ was a part of in- 
terstate commerce he was not entitled to compensation* Dickinson 

et al. V. Industrial Board of 111. (111.) Vol. I 28 

365 — In determining whether employee of interstate carrier is 
entitled to compensation under Workmen's Compensation 
Law, the true test is whether his work was a part of the inter- 
state commerce of the carrier — plumber, employed in mainte- 
nance of ways department of interstate carrier, engaged in. 
repairing pipes in station and killed by train while crossing 
tracks, entitled to no compensation under Workmen's Com- 
pensation Law, since he was engaged in interstate commerce. 

Vollmers V. New York Cent. R. Co. (N. Y.) . Vol. I '253 

365 — Section 26 of the act does not operate to* deny an em- 
ployer, engaged in both intrastate and interstate commerce; his 
common-law defenses in action brought. by one of its employees 
for injury received while performing work pertaining distinctly 
to intrastate commerce, etc: Barnett v. Coal & Coke Ry. Co. 

(W. Va.) . Vol. I 280 

365— -Jf railroad employee is engaged in interstate commerce 
wheA accidentally injured without negligence of employer, 
he cannot recover under the state act, though railroad 
company is not liable under the Federal Employers' Liability 
Act — Workmen's Compensation Act, Sec. 19, when interpreted 
in the light of the decisions of the United States courts, in sub- 
stance, that the federal Employers' Liability Act covers all 
cases in which railroads may be held liable for injuries to em- 
ployees engaged in interstate commerce, must be held to 
expresly exempt from its benefit railroad employees engaged in 
interstate commerce. Walker v. Chicago, I. & L. Ry. Co. 

Vol. I 362 

365 — A ship need not be engaged in interstate commerce or foreign 
commerce to make a contract of employment relative . 
thereto maritime, as regards jurisdiction of admiralty over claim 
for injury to employee to exclusion of proceeding under Work- 
men's Compensation Act. Sullivan v. Hudson Nav. Co. (N. Y.). 

Vol . I 1105 

365 — Board was without jurisdiction to entertain claim of widow of 
railroad's employee killed while working on interstate train. 

Miller v. Grand Trunk Western Ry. Co. (Mich.). Vol. 1 1021 

365 — Board has no jurisdiction of servant's claim for compensa- 
tion where seryant employed upon a car ferry in interstate 
commerce when accident occurred. Thornton v. Grand Trunk- 
Milwaukee Car Ferry Co. (Mich.) . Vol . I 1019 

365 — Workmen's Compensation Act does not extend to case 
of workman engaged in interstate commerce, who without 



Digitized by 



Google 



LAW JOURNAL DIGEST 67 

employer's fault, is injured within course of employment, fol- 
lowing cases cited. Matney v. Bi^sh (Kan.) . Vol. 1 617 

365 — Crossing flagman, ifijured in giving signals to interstate train, 
was under federal act. West v. Atlantic Coast Line R. R. 
(N. C). Supp., Vol. Bl ....: ......1452 

365 — Engine hostler who had within hour befor^ injury, fitted out 
engine for interstate commerce was under federal act. Hinson 
V. Atlanta & C. Air Line Ry. Co. (N. C.). Supp., Vol Bl 1445 

365 — Carpenter injured while riveting stovepipe for stove to be used 
in roundhouse where interstate engines were housed, was not in 
interstate commerce. Dunn v. Missouri Pac. R. Co. (Mo.). 
Supp., Vol. B I 1091 

365 — Employee On tug towing interstate coal barge from Boston 

Harbor to Harbor Flats, whence another tug would take it to 

Virginia was engaged in interstate commerce and could not 

• recover under act. Morrison v. Commercial Towboat Co. 

(Mass.). Supp.. Von Al 854. 

365 — Proof that railroad carpenter was sent to repair chute which 
supplied coal to engines engaged both in interstate and intra- 
state commerce and was killed by car while walking towards 
chute does not show that he was employed in interstate com- 
merce Kelly V. Penn. R. Co. (U. S.). Supp., Vol. Al 62 

365 — No award under act is authorized for employees in interstate 
commerce. Saxon v. Erie R. Co. (N. Y,). Supp., Vol. B1...1205 

365 — Where switchman was killed in switching car to take it to be 
loaded with interstate shipment, death occurred while in inter- 
state commerce. Christy v. Wabash R. Co. (Mo.). Supp., 
Vol. Bl 1083 

365 — Test of employment in interstate commerce is whether em- 
ployee when injured was engaged in interstate transportation 
or work closely related to it— -decedent, killed when engaged 
in coaling engines, used in switching cars but which on day of 
accident had moved only interstate cars, was not himself in 
interstate commerce. Giovio v. New York Cent. R. Co. (N. 
Y.). Supp., Vol. Bl 1225 

365 — ^Where flagman wa& killed by interstate engine, held that 
federal act governs. Flynn v. N. Y.' S. & W. R. Co. (N. J.). 
Supp., Vol. Bl 1164 

365 — Federal act supersedes state act for injuries received in inter- 
state commerce. Rounsaville v. Central R. of N. J. (N. J.). 
Supp., Vol. Bl 1141 

365 — Railroad yard employee, providing locomotive^ used in inter- 
state commerce with coal and water, was employed in interstate 
commerce. Guy v. Cincinnati Northern R. Co. (Mich.). Supp., 
Vol. Al 924 

365 — In action under Federal act, it is necessary to prove em- 
ployment in interstate commerce at time of injury — that work- 
man was employed in shop where repairs were made on cars 
used in both interstate and intrastate commerce was insufficient 
to prove he was employed in interstate commerce at time of 
accident. Washington B. & A. Electric R. Co. v. Owens (Md.). 
Supp., Vol. Al 744 

365^Federal act is controlling to exclusion of state laws covering 
same field — brakeman killed while switching cars engaged in 
interstate commerce was under Federal act. Geer v. St. Louis, 
S. F. & T. Ry. Co. (Tex.). Supp., Vol. Bl 1521 

365 — Federal act governs where employee was injured or killed 
without fault on railway company's part while he was engaged 
in interstate commerce. N. Y. Cent'l R. R. Co. v. James 
Winfield (U. S.). Supp., Vol. Al 26 
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365 — Member of switching crew, injured in changing interstate car 
at end of interstate journey, was not engaged in interstate 
commerce — railroad is engaged in interstate commerce from 
time it begins carriage in one state until it reaches destina- 
tion in another — member of switching crew was engaged in 
interstate commerce when moving car containing interstate 
shipment, although it was in different car than that in which 
it was brought into state. Louisville & N. Ry, Co. v. Meador's 
Adm*r. (Ky.). Supp., Vol. Al 692 

365 — Test of employment in interstate commerce is whether em- 
ployee at time of injury was engaged in interstate transporta- 
tion or work so closely related as to be part of it — railroad 
track used indiscriminately in both intrastate and interstate 
commerce is instrumentally of interstate commerce and those 
engaged in its repair are engaged in interstate commerce — 
gateman employed at crossing of such tracks, killed by inter- . 
state train while engaged in duties was engaged in interstate 
commerce. . Southern Pac. Ry. Co. v. Indust. Ace. Comm. 
(Cal). Supp., Vol. Al 204 

365 — Federal act is comprehensive of instances in which it includes 
liability as well as those in which liability is imposed — employee 
of interstate railway, in charge of switch engine, killed while 
leaving after day's work which included both interstate and 
intrastate commerce was at time of accident employed in inter- 
state commerce— opemtioft of Federal act cannot be interfered 
with by state legislation. Erie R. R. Co. v. Amy L. Winficld 
(U. S.). Supp., Vol. Al 41 

365— Crossing watchman employed on railroad used indiscrimi- 
nately for interstate and intrastate commerce, killed while 
flaggmg electric trahi, was engaged in interstate commerce. 
Southern Pac. Co. v. Indust.. Ace. Comm. (Col.). Supp., 
Vol. Al 211 

365— Cause of action for death of section hand killed while repairing 
track used in interstate commerce is within Federal act. Tread- 
way V. St. Louis, I. M. & C. Ry. Co. (Ark.). Supp., Vol. Al.. 107 

36S— Employee of carrier, most of whose business was interstate 
commerce, is not engaged in interstate commerce while placing 
rails in pit to be stored. Hudson & M. R. Co. v. lorio (U. S.). 
Supp., Vol. Al 395 

365 — 'Compensation cannot be had for death of servant employed 
in interstate commerce although employer was not guilty of 
negligence. McKenna v. New York Cent. R. Co. (Mich.). 
Vol. II 300 

365 — Coal passer on interstate ferry on Great Lakes fell within 
jurisdiction of federal District Court, as to admiralty juris- 
diction. Thornton v. Grand Trunk-Milwaukee Car Ferry (To. " 
(Mich.). Vol. II ....: 658 

365 — Terms of Compensation Act are broad enough to include 
employee working in connection with discharge of c£irgo of 
vessel engaged in interstate or foreign commerce, only mas- 
ter and seamen of vessels so engaged being excluded. Duart 
V. Simmons (Mass.). Vol. III... 135 

365 — Under act as amended exempting railroads which do an inter- 
state business, employee of such railroad, though bulk of its 
business is intrastate, is not entitled to compensation, but can" 
recover only in accordance with latter part of the amendment 
which enacts within state the provisions of the federal act. 
Spokane & I. E. Ry. Co. et al. v. Wilson et al. Industrial In- 
surance Commission (Wash.). Vol. Ill 201 

365 — With respect to employer engaged in interstate commerce, 
section 52 of act applies provisions of act unconditionally to 
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those of his employees whose work is wholly intrastate and 
clearly separable and distinguishable from work of interstate 
commerce, though same section, with respect to .employees who 
are engzgtd partly in intrastate and interstate commerce, pro- 
vides that act shall apply only upon condition that employer 
and such employees voluntarily accept provisions of act by 
formal writing approved by urommissioner. Suttle v. Hope 
Natural Gas Co. (W. Va.). Vol. Ill 205 

365 — Evidence showed that bolt upon which plaintiff was working 
when injured, was put on particular engine, engaged in inter- 
state commerce. Atlantic Coast Line R. Co. v. Woods (U. S.). 
Vol. Ill 6 

365 — Servant engaged in wheeling bricks from freight car on siding 
to freight terminal in course of construction was not engaged in 
interstate commerce and could not recover under federal Em- 
ployers' Liability Act, when injured through the negligence of 
fellow servant. Matti v. Chicago, M. & St.' P. Ry. Co. (Mont). 
Vol. Ill 163 

365 — Member of repair gang killed while passing from one car to 
other, was engaged in "interstate commerce." Southern Fac. 
Co. V. Industrial Accident Commission (Cal.). Vol. Ill 12 

365 — State Employers* Liability Act as amended by section 30 or 
original Act excludes its application to any employer acting as 
a common carrier in interstate commerce by railroad, does not 
apply where deceased servant's employer was so engaged, re- 
gardless of whether servant's work was a part of railroad's 
interstate commerce. Bergeron v. Texas & P. Ry. Co. (La.). 
Vol. Ill 305 

365 — Where interstate and intrastate carriers had parallel tracks 
and each paid half of salary of watchman, and watchman was 
killed by train of interstate carrier at time when train also 
came by for intrastate carrier, jurisdiction of State Industrial 
Cbmmission was not lost as to intrastate carrier by reason of 
federal act. San Francisco-Oakland Terminal Rys. v. Indus- 
trial Accident Commission (Cal.). Vol. Ill 682 

365 — Employee of railroad, killed in cleaning car on homeward 
bound car on interstate trip while standing in defendant's yard 
awaiting delivery to another carrier, was engaged at time in 
interstate commerce and not entitled to recover under act. 
Kinsella v. N. Y. Cent. R. Co. (N. Y.). Vol. IV 134 

365^In case of death of employee on towboat carrying interstate 
commerce, question of whether within exclusive jurisdiction 
of federal courts is controlled by federal decisions. Kennedy 

v. Coon (N. J.). Vol. IV 117 

365— If railroad employee was engaged in interstate commerce at 
time of injury not entitled to compensation under state act — 
railroad employee, janitor of machine shop, injured by splinter 
in breaking kindling, was not engaged in interstate commerce. 
Heed v. Industrial Commission (111.). Vol. IV 27 

365— Railroad employee killed while working on locomotive not as- 
signed to any particular train, standing in yard, was not en- 
graged in interstate commerce. Chicago, R. I. & P. Ry. Co; v. 

Industrial Commission (111.). Vol. IV 159 

365 — Interstate transportation of goods did not end with placing 
on pier for delivery to consignee, where he had not taken pos- 
session, nor paid freight nor had time limit expired — watch- 
man killed while in charge of such consignment was not under 
act, being guarding interstate shipment. O'Brien v. Pennsyl- 
vania R. R. Co. (N. Y ). Vol. IV 290 

365 — Question whether defendant railway company and plaintiff 
at time of injury were engaged in interstate commerce, when 



Digitized by 



Google 



70 WORKMEN'S COMPEXSATION 

testimony raises issue of fact, is for jury — where record shows 
sufficient testimony that both plaintiff and defendant were so 
engaged to authorize submission to jury, held court committed 
no error in overruling motion for directed verdict. St. Louis 
& S. F. Ry. Co. V. Eraser (Okla.). Vol. IV 632 

365 — No compensation under act can be awarded for injury while 
engaged in interstate commerce. Reilly v. Erie Ry. Co. (Pa.). 
Vol. IV 639 

365 — Where complaint pleaded under federal act, and proof showed 
plaintiff not in interstate commerce, but established case under 
federal statutes covering accidents in intrastate commerce, 
there was no variance or failure of proof requiring dismissal. 
Archibald v. Northern Pac. Ry. Co. (W^h.). Vol. IV 663 

365 — If work ih which railroad employee was engaged was part of 
interstate commerce, state act- is inapplicable. Generally, when 
applicability of Federal Act is uncertain, character of employ- 
ment in relation to commerce may be adequately tested by in- 
quiring whether injured employee was engaged in work so 
closely connected with interstate transportation as practically 
to be part of it. Where lineman, when he had sustained fatal 
shock was working on wires so that if power had been short- 
circuited through his body, it would h^ve stopped cars, work 
was essentially part of interstate transportation and Federal 
Act, not State Act, governed case. Southern Pac. Co. v. 
Indust. Ace. Comm. (Cal.). Vol. V..... 341 

365— Evidence that switchman injured in railroad yards was en- 
gaged in throwing switch for passing of engine for purpose not 
shown and in directing movement to other part of yard held 
not to sustain allegation that he was employed in interstate 
commerce. Missouri Pac. R. Co. v. Mctte (U. S.). Vol. V 475 

365— Member of railroad wrecking crew killed while assisting in 
replacing derailed engine, not permanently assigned to par- 
ticular branch of traffic, was not in interstate commerce. Rey- 
nolds V. Phila. & R. Ry. Co. (Pa.). Vol. V 900 

365 — If railroad employee lost life while in interstate commerce, 
case is within Federal Act and there can be no recovery under 
State Act. Flagging of interstate train is interstate commerce. 
Railroad's watchman on public road crossed by tracks used 
for both intra- and inter-state commerce was not engaged in 
interstate commerce when killed flagging an intra-state tra'n. 
Di Donato v. Philadelphia & R. Ry. Co. (Pa.). Vol. V 897 

365 — Employee working as lineman on interstate railroad anchor 
bridge was employed on instrumentality of interstate commerce . 
and liability for death depends on federal law so that employe's 
contributory negligence does not bar recovery. Baker v. New 
York, N. H. & H. R. Co. (N. Y.). Vol. VI 76 

365 — Judgment affirming award under state act for death of train- 
man must be reversed if he was employed in interstate com- 
merce when accident occurred. — Trainman was employed^ in 
interstate commerce if any cars in his train contained interstate 
freight — and although cars were not so billed when under 
his charge. Phila. & R. Ry. Co. v. Hancock (U. S.). Vol. VI. 247 

365— Employee is not entitled to compensation for injuries received 
while cleaning and painting bridges on line of railroad engaged 
in interstate commerce althotigh working for independent con- 
tractor and not directly for railroad. Luby v. Indus. Ins. 
Comm. of Wash. (Wash.). Vol. VI 603 

365-(l)— Where laborer ordered to appear before physician for 
physical examination did not appear at designated time and 
place but voluntarily .appeared next evening at another town 
and was drowned on returning across river, death was not 
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due to accident in course of employment. Wilson v. H. C. 
Frick Coke Co. (Pa.). Vol. VI 502 

365-(l) — Act applies unconditionally only to employees whose work 
is wholly intrastate. — Act must be accepted by employer and 
employees engaged in interstate and intrastate commerce to 
apply. Where employer and employees have not elected to sub- 
mit to act, former is not deprived of common-law defenses. — 
Inspection of interstate pipe line for gas held "interstate com- 
merce" requiring mutual acceptance of act. Miller v. United 
Fuel Gas Co. (W. Va.). Vol. VII 847 

365 — Where son was accidentally killed while in employ of inter- 
state common carrier by express, held, there was liability under 
Act notwithstanding. Pushor v. American Ry. Exp. Co. 
(Minn.). Vol. VIII 573 

365-^Employee directing moving of coal car in yards held not 
engaged in interstate commerce. Pullman Car Lines v. Riley 
(Del.). Vol. VIII 684 

365 — Switchman cutting car from interstate train is engaged in 
"interstate commerce." Midwest Nat. Bank & Trust Co. v. 
Davis, Dir. Gen. of R. R.'s (Mo.). Vol. VIII 715 

365 — Federal act has no application to workman injured while not 
engaged in interstate commerce or injury to person not em- 
ployee of railroad at time. Chesapeake & O. Ry. Co. v. Har- 
mon's Adm'r ( Ky.). Supp., Vol. Al 683 

365 — Recovery against railroad under Federal act can be had only 
where injury to employee is suffered while road is engaged in 
interstate commerce and while employee is so engaged. Where 
brakeman of local freight train, part of which was composed 
of interstate freight, was injured while switching cars, he was 
injured in interstate commerce. Chicago & E. R. Co v. 
Freighter (Ind.). Supp., Vol. Al 476 

365— Where shown that employer, railroad, was engaged in inter- 
state commerce and deceased was employed by it in such com- 
merce. Federal act governs to exclusion of state act (Ga.). 
Supp.. Vol. Al : 298 

365 — Lineman employed by railroad operating both interstate and 
intrastate cars, killed while removing overhead wire, was en- 
gaged in interstate commerce. Southern Pac. Co. v. Indust. 
Ace. Comm. (Cal.). Supp., Vol. Al 213 

365 — For Federal act to apply it must appear that defendant is 
carrier engaged in interstate commerce and that employee was 
employed in its interstate business — where evidence shows that 
case might well be within Federal act, initial burden is satisfied 
and defendant has burden of showing that case does not fall 
within act. Erie R. Co. v. Krysienski (U. S.). Supp., Vol. Al. 59 

365— Employee, injured in building scaffold to paint train shed used 
by railroad in interstate commerce was not under Federal act. 
Killes V. Great Northern Ry. (Wash.). Supp., Vol Bl 1596 

365 — Railroad section hand, injured in moving ties, was not injured 
in interstate commerce, though ties were afterward used on a 
branch road handling interstate freight. Missouri^ K. & T. Ry. 
Co. v. Watson (Tex.). Supp., Vol. Bl 1581 

§ 366. MINORS. 

366--That defendant master had elected to come under the act 
it was not applicable to plaintiff and he might, despite its 
provisions, recover in action at law for injuries sustained, 
Roszek V. Bauerle & Stark Co. (111.). Vol. I 952 

366— Where minor employed in bakery without permit required 
by law as condition to employment of minors he was not 
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an "employee" within the act. Messmer v. Industrial 

Board of Illinois et al. (111.). Vol. I 956 

366»_Under the Statute, inhibiting employment in certain places dur- 
ing hours schools are in session, pf a child of 15, not supplied with 
age and schooling certificate, his employment for all hours of the 
day, being an entirety, is illegal even after school hours — is not 
saved from legality by the fact that the minor is attending night 
school, considerations of public health and safety, as well as of 
education, entering into the statute. Maryland Casualty Co v. 
Industrial Aocddent Commission of California et al. (Cal.). 

Vol. Ill 563 

3i66^The Statute having sanctioned the employment of minors and 
prescribed under what conditions sfuch employment shall be con- 
sidered to be under Sec. 2 of the Act, it is not within the power 
of a minor employee to disaffirm the contract of employment and 
the obligations springing therefrom. Young v. Sterling Leather 

Works (N. J.). Vol. I , 653 

366 — Minors over fourteen are within act. Rhodes v. J. B. B. Coal 

Co. (W.Va). Supp., Vol. Bl 1655 

366— Action by administrator of boy under 16 employed in violation 
of Labor Law and killed while engaged in employment enumer- 
ated in Compensation Act, Art. 1, Sec. 2, Group 22, brought 
for benefit of father and next of kin cannot be maintained, 
Sec. 11 of later act providing exclusive compensation. Robi- 

lotto V. Barthholdi Realty Co. (N. Y.). Vol. III.. . 59 

366— Department store company, by its void contract employing 
girl under 14 years of age. could not limit its liability for in- 
jury to her to compensation fixed by Compensation Act, to 
which she was unable to give assent — misstatement by girl of 
age in order to secure employment is no defense to employer, 
sued for injury to her, and claiming only remedy is under 
Workmen's Compensation Act, despite illegality of employ- 
ment; prohibition against employment of child under 14. being 
absolute. Sechlich v. Harris-Emery Co. (Iowa). Vol. III... 126 
366 — Held that the charge adopted was proper test of vice-princi- 
palship and a new trial should not have been granted because 
of alleged error in charge. Gutmann v. Anderson (Minn.)'. 

Vol. Ill 765 

366— Unless employer has age and employment certificate pro- 
vided for by Statute, minor between ages of 14 and 16 is not 
working at an age legally permitted under laws of state — 
where employer who has received from proper school com- 
mittee and has in his possession a certificate in form substan- 
tially as required by law, he is not required to investigate 
accuracy, but is entitled to rely upon it as rendering employ- 
ment of child named as being legallv permitted and said child 
is sui iuris as an employee. Taglinette v. Sydney Worsted 

Co. (R. r.). Vol. Ill 662 

366 — Boy under 16 employed by clay-mining company was illesrally 
employed and act did not apply. Moll v. Industrial Comm. 

(111.). Vol. IV 369 

366 — Where minor under 16 was emploved to operate machine in 
violation of law, common-law liability of employer was not 
affected by act which applies onlv where hirintr contract is 
valid. Lesko v. Liondale Bleach Dye & Print Works (N. J.). 

• Vol. IV 525 

366 — Provisions of act apply to employee who is a minor in view 
of definition of employee. Gilbert v. Wire Goods Co. (Mass.). 

Vol. IV , 714 

366 — For purposes of applicability pf Act, it is immaterial whether 
contract of employment was made by minor directly or by 
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parent directly or by minor as agent of parent. Hartman v. 
Unexcelled Mfg. Co. (N. J.). Vol. V 422 

366— That employee is minor does not prevent his beinpr bound b\' 
statute which places employees within act in absence of 
affirmative election to contrary. Chicago, R. L & P. Ry. Co. v. 
Fuller (Kans). Vol. V 386 

366— Where bov under 16 was employed to operate machine in 
violation oi statute and without the required affidavit as to 
age, contract of hiring was invalid being out the required affi- 
davit as to age, contract of hiring was invalid, being mis- 
demeanor and act was no bar to common-law action for injury 
suffered. New Albany Box & Basket Co. v. Davidson (Ind.). 
Vol. V 509 

366 — Female factory worker over 15 but not 16 though employed 
without permit required, was "workman," so that her remedy 
for injuries was under act and not at common-law. Rasi v. 
Howard Mfg. Co. (Wash.). Vol. V 632 

366 — Act affords exclusive remedy for injuries to minor unlaw- 
fully employed. Boyle v. A. C. Cheney Piano Action Co. (N. 
Y.). . Vol. VII 93 

366— Where employer of minor fails to procure affidavit of age, 
person between ages of 14 and 18 so engaged is not lawfully 
employed and therefore not "employee" under act. In re 
Stoner (Ind.). Vol. VII 198 

366 — Act is not applicable to injuries to minors engaged in forbid- 
den employment. Lincoln v. NatiQnal Tube Co. (Pa.). Vol. 
VII 500 

366rT^Minor whose employment by lumber companv at its sawmill 
WI19 illegal and made punishable was not employee within act 
to entitle His mother to compensation for his death. GalloWay 
V. Lumbermen's Indemnity Exchange (Tex.). Vol. VII 685 

366w-Infant working pq inclined plane on which coal cars from 
mining e^^cavfition itre drawn up to tipple held unlawfully em- 
plpyed in "mine" — act is inapplicable to injury to minor illegally 
employed in noine. Mangus v. Proctor-Eagle Coal Co. (W. 
V*.). Vol VII 700 

3M — Payment of premiums into state fund will not protect em- 
ployer against action of infant unlawfully employed by him in 
coal mine. Rights and liabilities of employer and employee are 
controlled by common-law principles. Morrison v. Smith- 
Pocahpntas Coal Co. (W. Va.). Vol. VII 853 

366rrrMinQr claimant employed in print shop as errand boy and 
helper under statutory permit, regularly issued where there was 
no danger in employment unless he disobeyed instructions to 
keep away from machinery, held not employed in violation of 
child labor law. Radtke Bros. v. Indust Comm. of Wis. 
(Wis.).. Vol. VIII 460 

366— Act is remedy for injuries to infant illegally employed. Noreen 
v. William Vogel & Bros. (N. Y.). Vol. VIII 735 

366 — In view of statute the Workmen's Compensation Act does 
not apply to infants employed around dangerous machinery in 
violation of Acts 32d Leg. c. 46 (Vernon's Ann. Pen. Code 
1916. art. 1050). Waterman Lumber Co. v. Beatty (Tex). 
Vol. II 706 

366 — Mii^or employed in violation of statute enacted for protec; 
tion of children is not an "employee" — in action by minor for 
personal injuries claimed to have arisen from failure of em- 
ployer to comply with lawful requirement for protection of 
lives and safety of employees, provisions of Sec. 29 of that act 
(Section 1465-76 General Code) do not applv. Acklin Stamp- 
ing Co. V. Kutz (Ohio). Vol. II '. 833 
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366-^Under compensation act, boy under 18, prohibited from work- 
ing at extra-hazardous employment by statute, was* not within 
Workmen's Compensation Act, and had common-law action 
against employer for injuries, though original employment was 
at nonhazardous work and lawful. Kruczkowski v. Polonia 
Pub. Co. (Mich.). Vol. II 913 

366 — Clause cited held to exclude minors whose employfnent is 
prohibited by law. Westerlund v. Kettle River Co. (Minn.). 
Supp., Vol, Bl 1068 

366 — Unmarried minor son, living with and supported by parents, 
working for father without wage agreement, is not "employee" 
entitled to compensation under act for injuries while serving 
father is entitling father to reimbursement from insurance car- 
rier protecting him against claims by employees — that father 
gave 19 year old son small sums did not constitute "emancipa- 
tion" where son's services belonged to father who supported 
him. A*tna Life Ins.. Co. v. Indust. Ace. Comm. (Cal.). Supp., 



§ 367. INDEPENDENT CONTRACTS AND THEIR EM- 
PLOYEES. 

367 — Wihere contractor had taken out workmen's compensation insur- 
ance, an owner is not liable to one of the contractor's employees 
for injuries sustained, under Sec. 20, defining "employer", etc. 
Houlihan v. Sulzberger & .Sons Co. (111.) Vol. 1............... 536 

367 — Musicians, although furnished by the leader twice each week to 
play in an amusement park, who stipulated the amount of com- 
pen'sation they would receive, were not employees of an inde- 
pendent contractor, so as to be excluded in determining number 
of employees necessary to bring employer within the Act. Boyle 
V. Mahoney & Tierney (Conn.) . Vol. 1 937 

367 — A painter and decorator undertaking to do work for a hotel 
company and employing others on such job was an independent 
contractor, and when injured was not within the terms of the Act. 
Holbrook v. Olympic Hote) Co. et al. (Mich.). Vol. 1 1076 

367 — A city, hiring horses, cart and driver from another to carry 
material from one place to another as its servants might direct, 
the driver being left to deal with the horses in his own way, it 
is not liable for such servant's death under S. 1913, c. 807, mak- 
ing the Workmen's Compensation Act applicable to employees 
in municipalities. In re Clancy (Mass). Vol. I 87 

367 — One employed to cut wood by cord and posts at fixed sum 
with no agreement as to hours or method was an independent 
contractor,' and son helping him for half that his father received 
for work was not an employee within the meaning of the act. 
Fidelity & Deposit Co. of Maryland et al. v. Brush et al. 
(Cal.). Vol. I 153 

367 — On facts stated farmer was not the contractor's employee, 
but was an independent contractor, since contractor had not 
reserved right to control manner of doing work, which is the 
true test of relationship. Zeitlow v. Smock (Ind.). Vol. I.. 174 

367 — One contracting to paint house for lump sum was not by 
reason .of such employment agent of employer to hire such, 
labor as he might see fit and one hired by him was not 
employee of such contractor's employer within the meaning 
of the act. Kackel v. Serviss. In re Employers* Liability 
Assur. Corp., Limited (N. Y.) . Vol. I ,. . . 235 
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367 — Where deceased was employed on various jobs and was 
paid the cost of the work plus 10 per cent, and for his own 
time when he worked, etc., he was an independent con- 
tractor and his widow was not entitled to compensation. Carle- 
ton V. Foundry & Machine Products Co. et al. (Mich.). Vol. I. 410 

367 — Record failing to show plaintiff's employment to have been 
under direction, execution or control of lessor company, judg- 
ment against it must be held erroneous. Maughlelle v. J. H. 
Price & Sons (Kan.). Supp., Vol. Al 632 

367 — Painter, who agrees with house owner furnishing material, 
to paint given number of windows with own brushes in own 
manner, and for fixed sum for entire work, is "independent 
contractor," not "employee." Prince v. Schwartz et al. (N. 
Y.). Vol. V 727 

367 — That employer reserves right to control scope of work does 
not necessarily make employee mere servant but is principal 
consideration to determine whether employee was independent 
contractor — that employer may, at any tijne, terminate work by 
discharging such employee has considerable weight. — That 
employee is bound to furnish materials or tools with which 
work is done affords but little light on the question — mode of 
payment for work is important element — one regularly cm- 
ployed, every day to haul machinery with own horse and 
wagon, giving all time and subject to discharge and employer's 
control, as to details, held an employee, not independent con- 
tractor. Bristol & Gale Co. v. Indust. Comm. (111.). Vol. V.. 790 

367 — Independent contractor is one working for another who has 
control as to means by which work is accomplished — where 
persons, engaged by owner of quarry to work at stipulated 
price per ton, engaged deceased and another to drill holes, load 
and snoot the same, deceased and associate to be paid accord- 
ing to depth of holes, deceased must be deemed independent 
contractor and not employee. Strieker v. Indus. Comm. 

(Utah.). Vol. V 920 

. 367 — Person engaged in hauling logs under contract supplying own 
teams, employing own labor, master of own methods, is inde- 
pendent contractor. Ryland v. Harve M. Wheeler Lumber 
Co. (La.). Vol. V 850 

367— Where, by written contract, defendant agreed to furnish port- 
able sawmill and R. agreed to cut into lumber trees at speci- 
fied price and make repairs, question whether he was inde- 
pendent contractor was to be determined from written con- 
tract — where R. had entire charge of details and was under no 
legal obligations to consult defendant in hiring or discharpring 
employees, he was an independent contractor and defendant 
was not liable under Act for death of R.'s employee — Inde- 
pendent contractor is one who renders service in course of 
occupation representing will of employer only as to result of 
work and not as to means by which accomplished. La May v. 
Indust. Comm. (111.). Vol. V 797 

367 — Where original contractor contracted for performance of sub- 
contractor and where latter contracted for performance of safne 
work with second subcontractor original contractor was liable 
for compensation for death of laborer hired by second subcon- 
tractor. Qualp V. James Stewart Co. Inc. (Penn.). Vol. VI.. 99 

367 — One contractor is not liable for death of -employee of another 
contractor working on same premises in furtherance of owner's 
general plan. Qualp v. James Stewart Co., Inc. (Penn.). 
Vol. VI 99 
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367 — Railroad servant injured while. repairing track, instrumentality 
in interstate commerce had right of recovery under federal act 
« rather than state act. Kalashian v. 'Hines, Director Gen. R. R. 
(Wis.). Vol. VI. 240 

367— yOne hired to do painting and paper hanging by the hour, 
whose materials were furnished, held "servant," not independ- 
ent contractor. Board of Com'rs of Greene County v. Shcrtzer 
(Ind.). Vol. VI 310 

367 — Claimant who hauled garbage in own truck held an independ- 
ent contractor. State Indus. Comm. v. Wiseman (N, Y.). 
Vol. VI 481 

367 — One hired to shovel coal out of car into bin, tools being fur- 
nished by employer, is not "independent contractor." Indiana 
Window Glass Co. v. Mauck (Ind.). Vol. VI 657 

367 — Builder subject to control as to details of work is a servant, 
not independent contractor. Winslow v. Wellington (N. H.). 
Vol. VII •. .- 85 

367 — One cutting poles with own team and helper held independent 
contractor, not employee. Roach v. Hibbard & Gifford (N. Y.). 
Vol. VII 130 

367 — To determine where one is employee within act or independent 
contractor, tests are of control as enumerated, method of Pay- 
•ment being immaterial as a rule — salesman for company selling 
goods on installment plan held employee although he used own 
wagon and sold where he pleased. Aisenberg v. C/ F. Adams 
Co. (Conn.). Vol. VII '. 28 

367"r— College employing insolvent uninsured contractor held not 
liable as "employer" for compensation awarded to his employee. 
Lombard College v. IndUst. Comm. (111.). Vol. VII 38 

367 — One employing independent contractor was liable for death 
of such contractor's employee — where one clearing railroad 
right of way, employed men to cut logs, working independently 
and paid by piece, one of such men, injured, was not employee. 
Helton V. Tall Timber Lumber Co. of La. (La.). Vol. VII... 299 

367 — Truckman hauling coal for dealers, using own team and 
wagon, at certain rate per ton, held "carrier for hire/* not em- 
ployee. Peer v. Babcock (N. Y.). Vol. VII. 341 

367 — That furnisher of team drov^ it himself docs not change 
status from contractor to employee — one test of relationship is 
master's liability for servant's acts. Norton v. Day Coal Co. 
(Iowa). Vol. VII : 408 

367 — Terms "contractor" and "independent contractor" retain com- 
mon-law meaning — ri^ht to discharge for misconduct or dis- 
obedience is an essential test of employment within act— owner 
of team, engaged in hauling for others, who hauled coal for 
company only when he chose to* apply for such work and was 
paid by the load, was not employee of such company — owner 
of team who engages himself and team to another does not 
become employee within act unless the other is in control of 
both man and team. Norton v. Day Coal Co. (Iowa). Vol. 
VII 408 

367 — Ln determining whether workman is employee or independent 
contractor, right to control the manner of doing the work, and 
.* not actual exercise of such right, is principal consideration-— 
"independent contractor" is one who undertakes to produce a 
given result without being in any way controlled as to method 
by which he attains* that resoUt — where workman is subject to 
employer's control, fact that he is to be paid by the piece or 
the job or by day or hour is not necessarily controlling— 
whether workman was employee or independent contractor 
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under conditions as stated held question of fact. Franklin Coal 
& Coke Co. V. Indust. Comm. (III.). Vol. Vll 571 

3i7 — Agreement by one employing independent contractor to pro- 
tect him by compensatioii insurance will not support award 
when made subsequent to signing and delivei;y of contract with- 
out any new consideration — when it appears that parties to pro- 
ceeding entered into contract constituting workman independent 
contractor, commission must dismiss claim and has not power 
to set aside contract or ignore its terms and conditions. Svolos 
V. Harry Marsch & Co.. (N. Y.). Vol. VII 666 

367— True test of employment is whether work being done per- 
tains to the business, trade, or occupation of the claimed em- 
ployer carried on by it for pecuniary gain — manufacturer own- 
mg lumber to be shipped to its factory held virtually proprietor 
of the business of hauling lumber, being carried on at time of 
accident to driver of wagon and liable fof compensation as em- 
ployer. O'Boyle v. Parker- Young Co. (Vt.). Vol. VII 696 

367 — Test whether injured was independent contractor or employee 
is whether employer reserved authority only to direct result 
to be attained and left medns to employee, m which case the 
latter is a contractor, or whether employer has right to direct 
means in which c&se relationship is that of employee. Coal 
tnine rock contractor, under circumstances as stated, held "em- 
ployee." Kelley v. Delaware L. & Western R. Co. (Psi.). 

, Vol Vni ; 130 

367— Agreement of parties that deceased was employee of inde* 
pendent contractor performing work for Bre engineers of the 
town must be construed to mean that employer was in general 
an independent contractor, and not that he was such as to the 
particular work, as such construction would make it conclusive 
agkinst claim. Relation of master and servant does ndt exclude 
like relation between third .party and employee sustaining com- 
pensable injury. Chisholm's Case (Mass.). Vol. VIII 246 

357 — Traveling salesman held entitled employee and not independ- 
ent contractor although he was not upon pay roll of employer 
and was not paid wages, receiving compensation by way of 
commission. U. S. Fidelity & Guaranty Co. of Baltimore, Md., 
V. Lowry (Tex.). Vol. VIII 420 

357 — Members of contracting firm, pumping sand from well, held 
"independent contractors where they furnished their own appli- 
ances and paid their own expenses, and who were not subject 
to control while doing their work. Pryor v. Indust. Ace. 
Comm. (Cal.). Vol. VIII 486 

367 — Claimant's relation as employee or contractor is ultimate fact 
to be determined from evidence. Log hauler using own team at 
speciBe'd date held employee and not independent contractor, 
although employer having right to exercise unlimited control 
with right to discharge did not actually exercise any control 
over him. Coppes Bros. & Zook v. Pontius (Ind.). Vol. VIII. 495 

357 — Employee who took job during free time to unload car was » 
independent contractor and fellow employee who agreed to 
help him for a share in the price and who was injured could 
not recover from employer. Zoltowski v. Ternes Coal & Lum- 
ber Co. (Mich.). Vol. VIII 306 

367 — Independent contractor is not "worknfan" or "employee" with- 
in Act. Kelley's Dependents v. Hoosac Lumber Co. (Vt). 
Vol. VIII 445 

367 — Under circumstances as stated, claimant held employee of in- 
dependent contractor and not of millowner. Farmer v. Purcell 
(Kan.). Vol. VIII ..'. 830 
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367 — Claimant, under contract to saw wood for farmer, held "inde- 
pendent contractor" not "employee." Battey v. Osborne 
(Conn.). Vol. VIII 776 

367 — Claimant, whose immediate employer was one employed by 
city to collect garbage, was entitled to compensation from 
city for injury sustained while performing services growing out 
of employment, immediate employer not being subject to pro- 
visions of act. City of Milwaukee v. Fera. (Wis.). Vol. V... 336 

367 — Where truck owner agreed for term to furnish truck and de- 
vote exclusive personal services in delivery of goods for com- 
pany, under its control and direction, he was its employee en- 
titled to compensation for injury. Eng-Skell Co. v. Indust. 
Ace. Comm. (Cal.). Vol. V ; 352 

367 — Where contractor, to excavate under ag^reement that he was 
to receive timbers as compensation, but no payment in money, 
rendered services with derrick to contractor to shore up ad- 
jacent building, while rendering such services he was employee » 
of shoring contractor. Mandatto v. Hudson Shoring Co. (N. 
Y.). Vol. V 436 

367 — Employee of independent contractor can recover compen- 
sation from subscriber, if he shows he was at work 
when injured on premises under control and management of 
subscriber or where contractor had agreed to perform the par- 
ticular work and in addition that his injury arose out of and 
in course of employment. In re Comerford. Comerford v. 
Contractors* Mutual Liability Ins. Co. (Mass.). Vol. 1 793 

367 — Truck owner, doing trucking business, engaged to do hauling 
for another without agreement as to compensation, without 
beini? required to report before or after going to work and 
allowed to haul as he pleased, held an independent contractor 
— act restricts the term "independent contractor." Flickinger 
V. Indust. Ace. Comm. (Cal.). Vol. V 8 

367 — Right to supervise, control and direct work is one of tests for 
determining whether person is independent contractor or em- 
ployee, but is not sole and only test. One who takes contracts 
for cleaning walls, agreeing to furnish own tools and material, 
help, compensation insurance for his employee, under no obli- 
gation to do work in person and paid on weekly estimates of 
value of work done, is independent contractor and not em- 
ployee. Barrett v. Seldon-Breck Construction Co. (Neb.). 
Vol. V , '..... 291 

367 — One who was hired to be paid by day, for certain work, but 
temporarily was to perform other work, paid by piece, using 
tools of employer, was not independent contractor while so en- 
gaged, but was employee within act. Cinofsky v. Industrial 
Commission (111.). Vol. V 185 

367 — One who contracted to draw logs at price per cord, furnish- 
ing and caring for team, and assuming no obligation to do 
work at any particular time, but merely at his convenience in 
connection with other business, was independent contractor 
and not employee. Robichaud's Case. Appeal of American 
Mutual Liability Insurance Co. (Mass.); Vol. V 247 

367 — Carpenter working by hours, paid weekly. to make repairs and 
additions to mill, working parts of different months, was an 
employee. Caca v. WqodruflF (Ind.). Vol. IV 51 

357 — ^Woman who hauled milk to factory, controlling own equip- 
ment and actions, held an independent contractor and not em- 
ployee of factory. Sawtells v. Ekenberg Co. (Mich.). 
Vol. IV , 252 

367 — Awning remover, working^ for anyone needing services, en- 
gaged to do piece work for house owner who retains control 
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and direction of work with right to discharge for disobedience, 
is employee and not independent contractor. Abromowitz v. 
Hudson View Const. Co. (N. Y.). Vol. IV 538 

367 — Compensation claimant who contracted with town to furnish • 
and feed team and drive it for fixed daily remuneration, subject 
to orders of town's foreman but did not load wagon, was not 
employee of town but independent contractor. Eckert*s Case — 
In re Town of Lee — In re Employers' Liab. Assur. Corp. 
(Mass.). Vol. IV 713 

367 — Where person lets out work to another, and contractee re- 
serves control over work of workmen, method of work, etc.. 
relation of contractor and contractee exists and not that of 
master and servant. Smith v. State Workmen's. Ins. Fund. 
(Pa.). Vol. Ill 374 

367 — Compensation Act must be presumed to have used the 
word "contractor" in sense it is commonly employed, and 
in which it has been defined by the courts. Storm v. 
Thompson (la.) . Vol. dll 470 

367 — Foundry worker unloading coke for certain sum per ton is 
an ^'employee" where there is no contract as to extent or time, 
worker having right to quit and employer having right to dis- 
charge at any time without liability. Muncie Foundry & Ma- 
chine Co. v. Thompson (Ind.). Vol.. IV 56 

367 — Claimant for compensation for injuries from town, who en- 
gaged in business of stable keeping, teaming and jobbing, let 
to town for work on roads, cart, horses and himself for un- 
divided price of $6. per day, held "independent contractor." 
Winslow's Case. In re Town of Mansfield (Mass.). Vol. III. 741 

367 — Driver of team hired out by owner, his general employer, to 
work for another, remains in employ of general employer so . 
far as concerns management and care of horses — owner of 
teams and horses who let them with drivers at hourly rate, 
paying drivers and driving team himself, who was injured in 
management of horses of his team, not entitled to compensation 
from company or insurer. Centrello's Case. In re J. K. Ryan 
Co. In re Travelers' Ins. Co. (Mass.) . Vol. III. 740 

367 — One employed to remove trees preparatory to grading street 
to be paid in lump sum, he furnishing his own tools, controlling 
his own time, etc., he was a "contractor." Storm v. Thomp- 
son (la.). Vol. Ill 470 

367 — One who contracts to furnish railroad ties, working inde- 
pendently, is "independent contractor." Clark v. Tall Timber 
Lumber Co. (La.). Supp., Vol. Al • 700 

367 — Independent contractor is not within act. Columbia School 
Supply Co. V. Lewis (Ind.). Supp., Vol. Al 528 

367 — One employed by contractor as superintendent of construction 
is not "independent contractor." Otis Elevator Co. v. Miller 
& Paine (U. S.). Supp., Vol. Al 66 

367 — Fact that compensation is fixed on basis of work done rather 
than on time engaged does not make him independent con- 
tractor. Komula v. General Ace, Fire & Life Assur. Corp. 
(Wis.). Supp., Vol. Bl 1687 

367 — Unambiguous written agreement, embodying entire contract, 
governs liability of property owner and his contractor to in- 
jured workman — where contractor superintended work and fur- 
nished tools under property owner's instruction, owner, not 
contractor, was liable to injured workman. Opitz v. Hoertz 
(Mich.). Supp., Vol. Al 989 

367 — Principal contractor must see that subcontractor insures his 
liability to pay compensation under act or become liable him- 
self, so that principal contractor did not, by demanding that 
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subcontractor so insure, "require" it. Butler St. F'dry & Iron 

Co. V. Indust. Board (IlL)- Supp., Vol. Al 349 

367— Servant of subcoatractor can recover compensation from origi- 
.nal contractor who subscribed to insurance — liability of such 
contractor is same whether workman were his own employee 
or that of any subcontractor— employee 6f subcontractor has 
same rights as immediate employees of contractor,. White v. 
George A. Fuller Co. (Mass.). Supp., Vol. Al, 770 

367— If applicant was not employee or was independent contractor, 
commission had no authority to award compensation for in- 
juries. Easton v. Indust. Ace. Comm. (Cal.). Supp.^ Vol. Al. 250 

357 — Where one was employed to sell lots on commission, exclu* 
sively for one employer, commissions being non-transferrable, 
and was injured in automobile accident while so engaged, he 
was employee and not independent contractor — circumstance 
that amount of commission depended upon number of lots sold 
did not create relationship of independent contrictor. Brown 
V. Indust. Ace. Comm. (Cal.). Supp. Vol. Al 119 

367— ^Contract sufficiently showed on facts stated that relation was 
that of subcontractor and contractor and not Employer and 
employee. Mobley v. J. S. Rogers Co. (Ind ). Vol II 47 

367 — Where building owner called repairing contractor arid asked 
him to do work and later .sent plasterer in habit pf doing odd 
jobs for him, charging by hour or by job, such plasterer was 
not in employ of contractor, who was not liable to pay com- 
pensation. Woodhall V. Irwin et al. (Mich.). Vol. II 296 

367^-Where one who contracted to wreck smokestack for $140, 
arranged with decedent to supenrise work for half amount 
after deduction of expenses, with further agreement that if 
such half did not equ^l $5 a day, for time decedent devoted 
to work, deficiency would be made up decedent occupied posi- 
tion of jforeman for contractor and as such was hid employee. 
American Steel Foundries v. Industrial Board et al. (111.). 
Vol. II 462 

367-^Commission cannot enforce claims of employee of subcon- 
tractor against principal contractor. Thaxter v. Finn, SheriflF 
(Cal.). Vol. II -. 431 

367 — Painter working by job and by hour as to certain work con- 
nected with residence of employer and who hired his own as- 
sistants was an independent contractor. Hungerford v. Bonn 
et al. (N. Y.). Vol. II , 682 

367 — One employed to cut with his own tools such timber as was 
best suited to his purpose in converting it into units for which 
he was, to be paid and over which employer exercised no con- 
trol was an "independent contractor." Parsons et al. v. Indus- 
trial Accident Commission et al. (Cal.). Vol. II 619 

367 — Award cannot be made against principal contractor for death 
of laborer hired by one to whom principal contractor has sub- 
tracted part of his wood-cutting contract. Tsangournos et al. v. 
Smith et al. — In re Fidelity & Casualty Co. of New. York (N. 
Y.). Vol. II 686 

367 — ^Whether one is employee or independent contractor depends 
on whether he represents the master as to the result of work or 
only as to the means and if representing master only as to re- 
sult and selecting means, he is an "independent contractor" — 
that overseer, or architect is to see that work complies with 
contract does not change character of independent contractor 
— ^manner of payment, though often significant, is not neces- 
sarily controlling — if contract gives employer no control over 
details of work, but leaves that to party undertaking 'work, he 
is an "independent contractor" — in view of act, one contracting 
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to furnish engine, man and team to county for daily pay wfts 
an "independent contractor." Pace v. Appanoose County 
(Iowa). Vol. II 884 

367 — Mechanic engaged by defendant to take down smoke stack 
and put up new one» who used his own appliances and fur- 
nished needed help in addition to two men assigned by em- 
ployer and who had charge of work and was told to present 
his bill and whose heirs after death were paid a bill for work 
by hour was "employee" and not an "independent contractor." 
Cummings v. Underwood Silk Fabric Co., Inc., et al. — In re 
Travelers' Ins. Co. (N. Y.). Vol. II 923 

367 — Where contract provided that buyer of timber should reim- 
burse seller for wages paid scalers, not to exceed $50 per 
month each, scaler employed by and who worked under direc- 
tion of seller at salary of $70 per month, was not employee of 
buyer within act. Kirby Lumber Co. v. McGilberry et al. 
(Tex.). Vol. Ill 75 

367— Principal test as to whether one is employee or independent 
contractor lies in degree of control retained and exercised by 
person for whom work is being done — ^where employer of 
drainage district supervised ditch-cleaning operation as to re- 
sults only, while person injured operated his own machinery, 
etc., he was an independent contractor. Meredosia Levee & 
Drainage Dist. v. Industrial Commission of Illinois et'al. (111.)- 
Vol. Ill 24 

367 — Contract providing for digging tunnel for express considera- 
tion, which gave party desiring tunnel dug right to withhold 
20 per centum of compensation until work was completed, but 
contained no reservation of control of work more than neces- 
sary to insure its producing results provided for. did not create 
relation of master and servant — mere fact that independent con- 
tractor followed directions of owner of mine regarding work 
of digging tunnel did not change relation of master and serv* 
tan. Industrial Commission of Colorado et al. v. Maryland 
Casualty Co. (Colo.) . Vol. Ill 95 

367 — Painter agreeing to paint three smokestacks for corporation 
was independent contractor where he had absolute control of 
himself and helper as to time when he was to begin work and 
as to where he should commence, unhampered by directions 
from corporation and not subject to its discharge — in relation 
of employer and employee, employer had control and direction, 
not only of work and its performance and results, but of its 
details and methods and may discharge employee disobeying 
such control — that independent contractor is directed by cor- 
poration during performance of work does not affect his status 
as such — that he was furnished paint and helper by corpora- 
tion does not affect his status. Litts et al. v. Risley Lumber 
Co. et al. (N. Y.). Vol. Ill 170 

§ 368. CONTRACTS OF EMPLOYMENT MADE OR TO 

BE PERFORMED IN FOREIGN STATE. 

368 — Where claimant received letter in New York, offering work in 
Pennsylvania, made no response, but soon went to Pennsyl- 
vania, entered into written contract of employment and was 
there injured, contract was made in Pennsylvania and he not 
entitled to award under New York law. Thompson v. Foun- 
dation Co. (N. Y.). Vol. IV 442 

368 — Where one hired in New York for work outside state by firm 
doing no work within state considered hazardous by state act, 
proceeded to another state and was there injured, award under 

6— Dlgeit 
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New York act was authorized. State Indus. Comm. v. Barene 
N. Y.). Vol. IV 630 

368 — Contract through agent at employment office in New York 
for services to be performed wholly in Pennsylvania, does not 
give employee right to compensation under New York act. 
Perlis V. Lederer (N. Y.). Vol. V 108 

368 — One hired in Missouri to work in Illinois smelter, classified 
as extrahazardous under that state's act, and who knew of that 
act, comes within its provisions and cannot recover at common 
law in Missouri. Mitchell v. St. Louis Smelt'g & Ref. Co. 
(Mo.). Vol. V 82 

368 — Where circus company gave no notice of nonacceptance of 
Act it was liable for death of ertiployee from injuries sustained 
in course of employment within State though contract of em- 
ployment, made in another state, provided that rights and lia- 
bilities of parties should be governed bv laws of that <5tat*». 
Carl Hagenbeck & Great Wallace Show Co. v. Randall (Ind.). 
Vol. V 827 

368 — Domestic corporation whose principal place of business is in 
State and conducts circus business movmg about the country, 
is liable for injuries within State though contract of employ- 
ment was entered into in another State. Carl Hagenbeck & 
Great Wallace Show Co. v. Ball (Ind.). Vol. V. 830 

368 — Where it appears that death occurred and all services were 
rendered in another state where contract of employment was 
made and to be performed, exclusive remedy is under act of 
that state. Prdich v. New York Cent. R. Co. (N. Y.). 
Vol. VI 496 

368 — Commission has jurisdiction of claim for death of non-resi- 
dent employee of foreign corporation — that contract of em- 
ployment of employee of New York corporation killed in doing 
work for it in Maine was made in Massachusetts does not affect 
rights to compensation — New York company held "assenting 
employer." Smith v. Heine Safety Boiler Co. (Me.). Vol. VII 611 

368 — Employee of pipe line contractor hired in Texas, whose worjc 
took him into states other than Texas, held Texas employee 
of contractor when injured in Louisiana in his work of super- 
intendence and under protection of contractor's policy. Home 
Life & Accident Co. v. Orchard (Tex.). Vol. VII 688 

368 — Second mate on voyage from San Francisco to Canada and 
return fell within exclusive jurisdiction of United States courts. 
Tkllac Co. V. Pillsbury, et al. (Cal.) . Vol. 1 7 

368 — Section 26 of the act does not operate to deny an employer, 
engaged in both intrastate and interstate commerce, hisr com- 
mon-law defenses in action brought by one of its employees 
for injury received while performing work pertaining distinctly 
to intrastate commerce, etc. Barnett v. Coal & Coke * 
Ry. Co. (W. Va.). Vol. I 280 

368 — Employee injured outside state could claim compensation , 
under law of state where contract was made. Jenkins v. T. 
Hogan & Sons. In re Zurich Gen'l Ace. & Liab. Ins. Co. 
(N. Y.). Supp., Vol. Bl - .1348 

368 — Act provides compensation for non-residents as well as resi- 
dents and under all contracts of employment — where master 
and servant lived in Massachusetts and there made employ- 
ment contract, and servant was injured , while working for 
master in Connecticut, courts of Connecticut could enforce com- 
pensation. Douthwright V. Champlin (Conn.). Supp., Vol. Al. 287 

368 —Where Colorado contractor employed in Colorado a resident 
to act as foreman on jobs in a number of states, such employee 
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was protected by Colorado Act. Industrial* Commission of 

Colorado et al. v. ^tna Life Ins. Ca (Col.). Vol. II 759 

368 — Though employee's original employment in New York had 
no specific reference to rendition of services in Connecti- 
cut, where his employer subsequently approached him 
with offer to go to Connecticut to work on a job on different 
terms from those on which he was first employed and he 
accepted offer and went to Connecticut and was fatally injured 
while working on such job, the Connecticut act applies as new 
contract was substituted for the old one. Banks v. Albert 
D. Howlett Co. et al. (Conn.) . Vol. I 502 

§ 369. INJURIES OCCURRING IN FOREIGN STATE. ^ 

369 — Where deceased, employed by New Jersey corporation, exer- 
cised option and stipulated to accept New Jersey act, action 
• cannot be maintained in New York court for his death oc- 
curring in New Jersey, though service cannot be had to proceed 
under New Jersey statute. Verdicchio v. McNab & Harlin 
Mfg. Co. (N. Y.). Supp., Vol. Bl 1240 

369 — Act does not authorize award for injuries received outside 
state — vessel, owned and chartered within state but lying in 
port of another state at time sailor thereon was killed is sub- 
ject to laws of other state. Kruse v. Pillsbury (Cal.). Supp., 
Vol. Al 135 

369 — Prior to amendment, act gave commission no jurisdiction over 
injuries occurring outside the state. No. Alaska Salmon Co. 
V. Pillsbury (Cal.). Supp., Vol. Al 154 

369 — Employee of employer in state is protected by act though 
injuries be sustained while performing some of duties in adjoin- 
ing state. Foughty v. Ott, Comp. Comm'r (W. Va.). Supp., 
Vol Bl : 1633 

369 — Act does not apply to employer who moved his plant from 
state before passage of act, retaining only sales agency in state, 
though employee who was injured in another state contracted 
with employer while plant was in New York. Smith v. Heine 
Safety Boiler Co. et al. (N. Y.) Vol. II 540 

369 — Contractor residing at Faribault, Minn., did general contract- 
ing business throughout the Northwest, having general office 
at Faribault, foreman residing in Minnesota and hired ^there 
and injured while employed on iob at N. D. and later died, 
business was localized in Minnesota and employment of de- 
ceased was referable to business conducted in Minnesota and- 
Minnesota act. State ex rel. Maryland Casualty Co. v. District 
Court, Rice County, et al. (Minn.). Vol. II 524 

369 — Employee's right to compensation beint? contractual accom- 
panies him wherever he goes and can be defeated only by other 
words in the statute equally plain and unmistakable. Hagen- 
back et al. v. Leopert Hnd.) . Vol. 1 64 

369 — Employee, resident of New Jersey, killed while in employ 
of New Jersey corporation, contract having been made 
in New Jersey, New Jersey la>v governs, although accident 
happened while employee was at work in State of New York. 
Barnhart v. "American Concrete Steel Co. (N. Y.) . Vol. I 246 

369~Relator's husband, a resident of North Dakota, entered 
into contract of employment with Minnesota corporation 
and contemplated soliciting business in Minnesota, North 
I>akota and elsewhere; automobile furnished him for use in his 
work, accidentally overturned at point in North Dakota and he 
was killed, Minnesota act is applicable. State ex rel. Chambers 
et al V. District Court, Hennepin County et al. (Minn.). 
Vol. I 638 
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369 — Where person employed under New York contract was 
injured while performing services for his employer in State 
of New Jersey, his clainl for compensation was under 
provisions of New York statute, rather than statute of New 
Jersey. Gilbert v. Des Lauriers Column Mould Co., Inc., et al. 
(N. Y.). Vol. I 232 

369 — Board obtained jurisdiction by application of wife alleging 
employment of husband and irtjury causing death suffered 
in course of employment, although injury occurred while 
employee was outside of state. Friedman Mfg. Co. v. 
Industrial Commission of Illinois et al. (111.). Vol. III.. 21 

369 — Compensation Act of Illinois does not authorize compensa- 
tion for death of pejson by drowning in Ohio River while at 
work on occasion attached to river bed outside of state bound- 
ary. Union Bridge & Construction Co. v. Industrial Commis- 
sion et al. (111.). Vol. Ill 690 

369 — Where native of New York, employed by New York corpora- 
tion met death while working for corporation in New Jersey 
held. New York act was applicable, it not appearing that it 
was contemplated that sole activities should be in New Jersey. 
Holmes v. Communipaw Steel Co. et al. (N. Y.) Vol. Ill 647 

369 — That Compensation Act abolishes certain common-law de- 
fenses "within the state" and that the act is made applicable to 
minors legally employed under laws of this state does not show 
intention to limit act to injuries within the state — ^act is part of 
every contract and in case of injury to employee rights and lia- 
bilities must be determined in accordance with its provisions 
whether injury occurs within or without the state. Anderson v. 
Miller Scrap Iron Co. et al. (Wis.). Vol. Ill 389 

369---Court not precluded from finding act covers injury sustained 
in another state because not so stated expressly. Pierce v. 
Bekins Van & Storage Co. (la.). Vol. IV 78 

369 — Where act is elective, a hiring thereunder is in effect a con- 
tract of employment into which act is to be read and one in- 
jured in another state in line with employment is entitled to 
recover. Pierce v. Bekins Van & Storage (To. (la.). Vol. IV.. 78 

369 — In absence of pleading and proof to contrary, presumed that 
laws of another state are the same — employee injured in an- 
other state under circumstances which would have confined his 
recoviery to proceedings under act if occurred in this statCj can- 
not maintain damage action without pleading foreign law. 
Freyman v. Day (Wash.). Vol. IV 652 

369 — Where carpenter bruised hand, resulting in felon, injurv was 
result of accident. Woodruff v. R. H. Howes Const. Co. (N. 
Y.). Vol. V 107 

369 — There may be liability under act if employer and an employee 
are both residents of state, although accident occurs on high 
seas, 'and act applies where contract of employment is made 
in state, although performed without state; but where injured 
party is not resident of state, and was not hired within state 
and rendered no service within state, act does not apply. 
Bagg-s V. Standard Oil Co. of New York (N. Y.). Vol. V. . . . 740 

369-— Right of employee bnder New Jersey act, acceptance of which 
is optional, is contractual, not merely quasi contractual as right 
under New York act, and agreement for compensation under 
New Jersey act may be enforced in New York unless contrary 
to public policy of latter— since New York has adopted act, 
there is no New York public policy to prevent enforcement in 
New York of New Jersey act, where employee of New Jersey 
Corporation was killed while working in New York. Barn- 
hart V. American Concrete Steel Co. (N, Y.). Vol. V 567 
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369 — Employer of longshoreman being foreign corporation and 
having been doing business in foreign state where accident 
happened, in absence of anything to show longshoreman has 
any remedy under compensation act of any state, no such de- 
fense is available to employer when sued for injuries. Simpson 

V. Atlantic Coast Shipping Co., Inc. (N. Y.). Vol. VI 196 

• 369 — Subrogation under foreign compensation act held unenforce- 
able — Resident wrongdoer held suable for death of employee 
domiciled in sister state allowing limited compensation with 
subrogation. Rorvik v. North Pac. Lumber Co. (Ore.). 
Vol. VI 385 

369 — Where employees were residents of state and contract of em- 
ployment was made thereiij, term "resident" applies only to 
citizens or aliens domiciled within state. Quong Ham Wah. 
Co. V. Indust. Ace. Comm. (Cal.). Vol. VII 12 

369 — Where employer and employee, in contract to be performed 
within and without state, elect to become subject to act, rela- 
tion under it is contractual and injury occurring outside state 
while employee is within ambit of employment is compen- 
sable. Crane v. Leonard, Crossette & Riley (Mich.). Vol. VIII 402 

369 — Traveling salesman, injured without stat^, held within act. 
Stansberry v. Monitor Stove Co. (Minn.). Vol. VIII 713 

§ 37a INJURIES ARISING OUT OF OR IN COURSE OF EM- 
PLOYMENT. 

370 — Injury to employee in doing what; she was expected to do and 
where directed was by accident in employment despite dis- 
obedience of orders as to manner of doing work. Kolaszynski 
v. Klie (N. J.). Supp., Vol. Bl 1158 

370 — Employee of garbage reduction company who drove one of 
its collecting ^wagons and did extra work to load a 
fertilizer known as "tankage" into cars, who while on such 
extra work went upon roof of building while attempting to 
pull down a rope, fell through skylight and was killed, suffered 
an injury in the course of his employment. Ross et al. v. 
Genesee Reduction Co. — In re United States Fidelity & 
Guaranty Co. (N. Y.). Vol. I 683 

§ 371. IN GENERAL. 

371 — The words '*by accident arising out of and in the course of em- 
ployment" as used in the Statute are liberally construed. In re 
Ayers (Ind.) Vol. I 559 

371 — An employer cannot be required to pay compensation, unless the 
accident arises out of employment Casualty Co. of America v. 
Industrial Accident Commission et al. (CaA.) Vol. 1 295 

371 — "On, in, or about" factory or establishment does not au- 
thorize recovery against owner of packing house on account 
of injuries received by truck driver while engaged in delivering 
meat to customers. The term "plant" is quite different from 
"factory." Hicks v. Swift & Co. (Kansas) . Vol . 1 205 

371 — Injury arise? out of employment where there exists a causal 
connection between conditions under which work is required 
and resulting injury — school teacher received injury "arising 
not in its accustomed place. Elk Grove Union High School 
Dist. V. Industrial Ace. Commission of State California — In re 
out of employment" where injured in shoving over a heavy desk 
Hoag (Cal.). Vol. I 143* 

371 — Injury arising out of and in course of employment creates 
liability without question of fault on either part. Decatur Ry. 
& Light Co. V. Indust. Board (111.). Supp., Vol Al 373 
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371 — Servant not denied relief because injury has been super- 
induced by mismanaging duties of employment, unless it 
amounts to wilful misconduct — female teacher was not as mat- 
ter of law guilty of wilful misconduct in shoving aside 458- 
pound desk to §et necessary book for case. Elk Grove Union 
High School Dist. v. Industrial Ace. Commission of State of 
California. In re Hoag (Cal.). Vol. 1 143* 

371 — The word accident as used m the act is used in its popular 
sense and means any unlooked for mishap and any untoward 
event not expected or desired. Haskel & Barker Car Co. v. 
Brown et al. (Ind.) . Vol. I 4S 

371 — To entitle widow to workmen's compensation it must appear 
that he was not only killed in course of employment, but that 
his injuries arose out of his employment. Griffith v. Cole Bros, 
et al. (Iowa). Vol. 1 368 

371 — To justify award to widow and children of deceased employee 
it miist be established that death resulted from accidental per- 
sonal injury sustained by him arising out of and in course of 
employment. Northwestern Pac. Ry. Co. v. Indust. Ace. 
Comm. (Cal.). Supp., Vol. Al 178 

371 — Personal injuries suffered within scope of employment in acts 
not forbidden and found necessary to physical welfare arose out 
of and in course of employment. In re Borin. In re Amer. 
Mut. Liab. Ins. Co. (Mass.). Supp.i Vol. Al 790 

371 — Where work is being done subject to act, right to award ex- 
tends to all cases of personal injury to employee or death by 
accident within employment, except those due to own willful 
misconduct. In re Bowers. In re Williams. In re Colan 
(Ind.). Supp., Vol. Al 539 

371 — To entitle to award, injuries must result from accident arising 
out of and in course of employment; these elements must be 
concurrent and simultaneous^terms should be liberally con- 
strued — accident may be within definition although workmjan is 
not actually working at time. Holland-St. Louis Sugar Co. v. 
Shraluka (Irid.). Supp., Vol. Al 534 

371 — It is not sufficient that injury occurs in course of employment, 
but it must also arise out of employment — master is not liable 
for servant's injuries unless at the time he was in performance 
of duty for which employed^-employee is in course of employ- 
ment when injury occurs within period of employment, at place 
where he may reasonably be, and while fulfilling duties of em- 
ployment or something incidental to it. Eugene Dietzen Co. v. 
Indust. Board (111.). Supp., Vol. Al 378 

371 — Carpenter, employed as foreman in charge of construction of 
building by corporation engaged in building structures upon its 
many properties, was employed in usual course of business of 
employer. Miller & Lux v. Indust. Ace. Comm. (Cal.). Supp., 
Vol. Al 224 

371 — Provisions of act do not cover injuries outside of employment. 

Fassig V. State ex rel. Turner (Ohio). Supp., Vol. Bl 1458 

371 — Test whether injuries arise out of employment is whether the 
risk was greater for workman than for person not engaged in 
the employment. Myers v. Louisiana Ry. & N^. Co. (La.). 
Supp , Vol. Al 705 

371 — Injury received in course of employment, while performing 
duties, and arising out of employment, when there is causal 
connection between conditions of work and resulting injury, 
is within act. United Paperboard Co. v. Lewis (Ind.). Supp., 

Vol. Al 518 

* Error in printing caused to be published two pages No. 143 which, 
however, are consecutive. 
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371 — ^Test is whether injury resulted from peril incident to employ- 
ment and from circumstances and surroundings peculiar to 
place. In re Loper (Ind.). Supp., Vol. Al 564 

371 — Action under Federal Act for injuries received while dump- 
ing ties into a fill, evidence showed that ties and other rubbish 
were put into fill to strengthen and make it safer. Ohio Val- 
ley Electric Ry. Co. v. Brumfield's Adm'r (Ky.). Vol. II 253 

371 — "Accident" as it occurs in the Statute is used in its popular 
sense and means any unlooked for mishap or untoward event 
not expected or designed — "personal injury" as used refers not 
to some break^in some part of the body or some wound thereon 
but rather to consequence or disability that results therefrom. 
Indian Creek Coal & Mining Co. v. Calvert et al. (Ind.). 
Vol. II 230 

371 — Recovery can be had by injured party, if living, or his depend- 
ents, if he is dead, only where claimant or his decedent suffered 
personal injury by accident arising out of employment. Phil 
Hollenbach Co. v. HoUenbach. (Ky.). Vol. 11 .^ 492 

371 — Where quarrv employee stopping at commissary maintained 
with employer s consent, was struck by stone thrown from blast 
and killed, injury arose out of employnjent. Merlino v. Con- 
necticut Quarries Co. (Conn.). Vol. II 781 

371 — Such acts as are necessary to life, comfort and convenience 
of servant while at work, though strictly personal to himself 
and not acts of service are incidental to service and injury sus- 
tained in their performance arises out of employment. Whit- 
ing-Mead Commercial Co. v. Industrial Accident Commission 
(Cal.). Vol. II 746 

371 — ^"Personal injury" as used in Compensation Act is confined 
to injuries of accidental origin and such diseases as naturally 
result therefrom and includes any form of bodily harm or in- 
capability caused by either external violence or physical force. 
Lane v. Horn & Hardart Baking Co. (Pa.). Vol. II 927 

371 — To bring servant within Compensation Law, injury must be 
received while he is doing duty he is employed to perform and 
also as natural incident of work, being risk connected with em- 
• ployment flowing therefrom as natural consequence. King et. 
al. V. State Ins. Fund et al. — In re Standard Oil Co. of New 
York (N. Y.). Vol. II ^.. 921 

371 — Accident "arising out of and in course of employment" must 
result /rom risk reasonably icidental to employment — Employ- 
ers' Liability and Compensation Act giving compensation for 
injuries arising out of and in course of employment, was in- 
tended to protect employees against risk or hazard taken to 
perform master's task. Pace v. Appanoose County (Iowa). 
Vol. II 884 

371' — Window cleaner not discharged though told not to work 
when unable and unpaid for some work done, relation of 
master and servant obtained. Chicago Cleaning Co. v. In- 
dustrial Board of Illinois et al. (111.) . Vol. I 940 

371 — Includes injuries to workmen which are unexpected and 
unintentional-— show card sign writer whose sight was im- 
paired by use of quantities of alcohol was entitled to compen- 
sation.- Fidelity & Casualty Co. of New York et al. v. Indus- 
trial Accident Commission of California et al. (Cal.). Vol. I.. 903 

371 — ^The words "accident" and "injury" as used in Workmen's 
Compensation Act are not synonymous, but the accident 
produces the injury and in point of time they are concurrent. 
Cooke V. Holland Furnace Co. et al. (Mich ). Vol. 1 994 

371 — At time of enactment of Compensation Act the word ' 
"injury" had a definite and certain meaning which could not 
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be changed by the court on the theory that the Legislature with 
specific definition intended to change that meaning under the 
act. Cooke v. Holland Furnace Co» et al. (Mich.). Vol. I 994 

371 — Janitor in defendant's office building who lived in house 
rented from defendant at some distance from office and 
was killed by electric wire falling across lawn just as he was 
going to work and was cart;ying basket of laundry for wife who 
conducted restaurant for defendant in its building was not 
killed on the premises or in plant or in course of employtnent. 
Murphy V. Ludlum Steel Co. (N. Y.). Vol. 1 1122 

371 — Painful neuralg.c condition in cigar maker due to faulty pos- 
ture of body in work was not condition resultingj^from employ- 
ment though it arose during such employment — Act does not 
cover diseases contracted by employes in course of and arising 
out of employment, pain not being disease resulting in pain not 
being personal injury. Pimental's Case (Mass.). Vol. VI 185 

371 — To recover for accident, it must have arisen out or and in 
course of employment; risk is incidental to employment when 
it belongs to or is connected with what employe? has to do in 
fulfilling contract — employer within act is not insurer of safety 
of employees and is liable for compensation only for injury 
which occurs to employee while performing some act in course 
of employment. Weis Paper Mill Co. v. Indus. Comm. (111.). 
Vol. VI 307 

371 — "Accident" should not be construed technically but includes 
every injury suffered in course of employment if it can be defi- 
nitely traced and if it occurred without affirmative act or 
design of employee. Steel Sales Corp. v. Indus. Comm. (111.)- 
Vol. VI : 303 

371 — Injury arises out of employment when accident results from 
risk reasonably incidental to employment. Sparks Milling Co. 
V. Indus. Comm. (111.). Vol. VI .' 299 

371 — Accidents arising out of employment are those in which it is 
possible to trace injury to nature of work or to risks to which 
business exposes employees, an4 must result from risk reason- 
ably incident to employment — where sajes manager on vaca- 
tion went by horse back to post office to answer miltary ques- . 
tionnaire and was injured in returning after sending reply to 
business letter from employer, injury was not result of accident 
arising out of employment. Continental Casualty Co. v. Indus. 
Ace. Comm. (Calif.). Vol. VI 434 

371 — Accident must have arisen both out of and in course of em- 
ployment to render employer liable under act. Leonbruno v. 
Champlain Silk Mills (N. Y.). Vol. VI 483 

371 — Injury arises out of employment when it occurs in course of 
employment and is result of risk involved in it, incident to it, 
or to. conditions under which it is to be performed, and there 
'must be causal connection between injury and employment. 
Diaz V. Warren Bros. Co. (Conn.). Vol. VI 517 

371 — Injury must not only arise in course of employment but also 
out of employment. Morris & Co. v. Indust. Comm. (111.). 
Vol. VII ...? 41 

371 — Injury to fruit store employee held not incidental to em- 
ployers main butcher business. Wood v. Papaw (N. Y.). 
Vol. VII 113 

371 — Act is not applicable to injury arising through danger dis- 
sociated from or not inherent, in nature of employment. Ko- 
walek V. New York Consol. R. Co. (N. Y.). Vol. VII 215 

371 — Expression "arising out of employment" implies causal con- 
nection between working conditions and injury, and expression 
"in course of employment" refers to time, place and circum- 
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stances; distinct and separate elements of right to recover — 
no direct causal connection between employment and injury 
is required, it being sufficient that it had to do with and orig- 
inated in employer s business and that employee at time was 
engaged in furtherance of employer's interest. Lumbermen's 
Reciprocal Ass'n v. Behnken (Tex.). Vol. VII 363 

371 — ^Where employee was injured in employment as driver under 
circumstances bringing accident within class of hazards inci- 
dent to operation of motor vehicles, inference that injury arose 
out of employment is necessary. Thistle Mills, Inc., v. Sparks 
(Md.). Vol. VII 306 

371 — Occurrence, to constitute "accident," must be traceable to 
definite time, place, and cause, and must have been unexpected. 
Prouse V. Indust. Comm. of Colorado (Colo.). Vol.VII.. . .-. 383 

371 — Test of liability for injuries arising out* of and in course of 
employment is relation of service to injury, of employment to 
risk. Stasmos v. State Indust. Comm. (Okla.). Vol. VII 671 

371 — To render employer liable under act injury must arise out of 
as well as in course of employment. Payne, Dir. Gen. of R. R., 
V. Indust. Comm. (111.). Vol. VII 276 

371 — ^Test of right to award from insurance fund for injury in 
course of employment is whether employment had some causal 
connection with injury. — Provisions do not cover injury which 
had its cause outside of and disconnected with business in 
which injured workman was employed. Indust. Comm. v. 
Weigandt (Ohio). Vol. VII 823 

371 — Injuries for which award ftiay be made must arise both out 
of and in course of employment. Schultz v. Champion Weld- 
ing «E Mfg. Co. (N. Y.). Vol. VII 778 

371 — Act should receive liberal construction, but its provisions can- 
not be extended to decree of making employer insurer of his 
workmen against all misfortunes, however received, while they 
happen to be on his premises. White v. Eastern Mfg. Co. 
(Me.). Vol. VII 745 

371 — Act includes not only injury, the means and cause of which 
is an accident, but also injury which is itself an accident. Car- 
roll V. Indust. Comm. (Colo.). Vol. VII 720 

371 — If accident does not occur "in course of" it cannot arise "out 
of employment; words "in course of employment" relate to 
time, place, and circumstances under which accident takes place, 
and accident arises in course of employment when it occurs^ 
within period of employment at place where employee reason-* 
ably may be in performance of his duties and while he is ful- 
filling those duties or engaged in doing something incidental 
thereto. Fournier's Case (Me.). Vol. VlII 75 

371 — ^There can be no award unless there is some causal connection 
between employment and injury. Reeves v. John A. Dady 
Corp. (Conn.). Vol. VIII 16 

371 — If accident occurred in course of employment, it is not neces- 
sary to show that it arose out of employment. Twin Peaks 
Canning Co. v. Indust. Comm. (Utah). Vol. VIII 176 

371 — Injury "arises out of the employment" when it appears in 
view of all circumstances that there is casual connection be- 
tween conditions under which work is required to be performed 
and resulting injury. Dougherty's Case (Mass.). Vol. VIII.. 244 

371 — Compensation cannot be awarded unless injuries arose both 
out of and in course of employment. Clark v. Voorhces 
(N. Y.). Vol. VIII 412 

371 — "Accidental" injury means bodily injury by accident. Ideal 
Fuel Co. V. Indust. Comm. (111.). Vol. VlII 356 
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371 — Compensation was recoverable on showing accident incidental 
to employment regardless of negligence. Radtke Bros. v. 
Indust. Comm. of Wis. (Wis.). Vol. VIII 460 

371 — Claimant's relation to employer should be determined from all 
facts rather than from any particular feature of employment 
or service. Knuffke v. Bartholomew (Neb.). Vol. VIII 867 

371 — To authorize compensation it is not necessary that injury be 
one which ought to have been foreseen or expected, but it must 
be one which, after the event, may be seen to have had its 
origin in nature of employment. Pekin Cooperage Co. v. In- 
dustrial Commission et al. (III.). Vol. Ill 26 

371 — Injury occurs in course of employment when within period of 
employment, at place where employee may reasonably be and 
while reasonably fulfilling duties of employment. N. K. Fair- 
bank Co. V. IndustHal Commission of Illinois et al. (111.). 
Vol. Ill 18 

371 — Employee so drunk and helpless that he can no longer follow 
his employment is not engaged therein and injury received 
while in such condition does not arise out if employment. 
Lefens et al. v. Industrial Commission et al. (111.). Vol. III. 246 

371 — Plaintiff thrown from runway between two buildings was in- 
iured in course of employment. Gadberry v. Hutchinson Egg 
Case Filler Co. (Kan.) . Vol. Ill 473 

371 — In order that injury may arise out of employment it must be 
received while workman is doing duty he is employed to per- 
form and also as natural incidenU of work flowing therefrom 
as natural consequence and directly connected therewith. Di 
Salvio V. Menihan Co. et al. (N. Y.) . Vol. Ill 491 

371 — Employee, who was in shop in which he worked all ready for 
day's work at time of accident was injured within course of em- 
ployment. Rish V. Iowa Portland Cement Co. (la). Vol. III. 463 

371 — Injury arising out of employment includes injuries to em- 
ployees whose services are being performed about premises of 
employer and at places where employer's business required 
their presence. Great Lakes Dredge & Dock Co. v. Totzke 
et al. (Ind.) . Vol. Ill 448 

371 — Statutes to be given liberal construction in determining 
whether injuries arose out of employment. Granite Sand & 
Gravel Co. v. Willoughby (Ind.). Vol. IV 53 

371 — Statutory phrase relative to "accident due to a condition of 

.such occupation" requires injury must have occurred while 

employee was at work in his occupation and must have been 

occasioned by risk or danger inherent in occupation. Arizona 

Eastern R. Co. v. Matthews (Ariz.). Vol. IV 3 

371 — Person not entitled to compensation for injury in course of 
employment, when he had done no work for defendant but 
merely applied for employment, although he had eaten two 
meals provided by defendant with defendant's permission. 
Brassard v. Delaware & H. Co. (N. Y.). Vol. IV 130 

371 — Negligence, in itself, does not prevent act ordinarily incident 
to employment from being "out of and in course of employ- 
ment." Ocean Ace. & Guar. Corp. v. Pallaro (Colo.). Vol. IV 15 

371 — Words "accident arising out of, etc," in act are to be given 
liberal construction — injury is within act when period of em- 
ployment, at place where employee may reasonably be. and 
while doing something reasonably connected with employment. 
Nordyke & Marmon Co. v. Swift (Ind.). Vol. IV 179 

371 — To come within act it must be shown injury originated in 
work and while in furtherance of affairs of employer. Ameri- 
can Indemn. Co. v. Dinkins. (Tex.). Vol. IV 294 
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371 — ^To sustain award, must be evidence that injury arose out of 
employment. Fish's Case (Me.) Vol. IV 390 

371 — Where servant was injured before amendment to act, in order 
to bring within provisions of act, it was necessary that em- 
ployer conducted hazardous employment, employee was in- 
jured in such employment, his regular work, and employer's 
regular business — term **employment'* in act before amendment 
denoted employment only in trade, business or occupation car- 
ried on by employer. Morris v. Muldoon (N. Y.). Vol. IV.. 623 

371 — Injury resulting in death need not arise out of or be due to 
employment; sufficient if it happened in course thereof. Clark 
V. Lehigh Valley Coal Co. (Pa.). Vol. IV 747 

371 — Teamster, kicked by horse, who applied a salve and continued ■ 
at work until infection resulted without consulting doctor, 
though advised to do so. did not refuse to adopt means for 
recovery so as to defeat widow's right to compensation. Ban- 
ner Coffee Co. v. Indust. Comm. et al. (Wis.). Vol. V 118 

371 — Award for loss of leg is not justified where all evidence shows 
amputation was made necessary by cancer and not by accident 
causing fracture. Brady v. Holbrook, Cabot & Rollins Corp. 
(N. Y.). Vol. V 91 

371 — Where accident is result of risk reasonably incident to em- 
ployment it is accident arising out of employment. Risk is in- 
cidental to employment when it belongs to, or is connected 
with what employee, has to do in fulfilling his contract of 
service. Emerick v. Slavonian Roman Greek Catholic Union 
(N. J.). Vol. V 298 

371 — It is sufficient to entitle dependents of deceased employee to 
compensation under act, that injury occurred in course of em- 
ployment for it must have arisen out of employment — if injury 
can be seen to have been natural incident of work contem- 
plated ^s result of nature of employment, it may be said to 
have arisen out of employment— injury not fairly traceable to 
employment as contributing proximate cause, and which comes 
from hazard to which employee would have been equally ex- 
posed otherwise, does not arise out of employment. Edel- 
weiss Gardens v. Industrial Commission (111.). Vol. V 176 

371 — Where employee of city who furnished services, use of team 
and running gear of wagon, for stated daily compensation, 
w^orking specified hours, feeding and stabling his team at own 
expense, was killed in evening by horse in his stable, held 
accident did not arise out of employment and that he was not 
entitle to compensation under act. State ex rel. Jacobson v. 
District Court (Minn.). Vol. V 288 

371 — Where servant, on account of shortage of labor attempted to 
work through two shifts and left place of work and went to 
sleep in house on premises and immediate superior in order to 
awaken him, threw brick upon roof which killed servant, act 
of superior added risk of danger fairly within contemplation of 
employer so that servant's death arose out of employment. 
Colucci V. Edison Portland Cement Co. (N. J.). Vol. V 302 

371— Injury may be within act without being anticipated or peculiar 
to particular employment in which employee is engaged at 
time. Central Illinois Public Service Co. v. Industrial Com- 
mission (111.), VoLV 660 

371— It is not enough that injury arose in the course of employ- 
ment, it must also have arisen out of employment — injury 
arises in course of employment within period of employment at 
place where employee may reasonably be and while reasonably 
fulfilling duties of employment, and injury arises out of em- 
ployment when it occurs in course of and as proximate result 
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of it or when injury is natural and necessary, incident or con- 
sequence of employment, risk being incidental to employment 
when it belongs to or is connected with what workman has to 
do in fulfilling contract of service. Brown et al. v. Bristol La3t 
Block Co. et al. (Vt.). Vol. V 

371 — Where carpenter employed to build silo on farm died from 
fall from scaffold, accident occurred in course of employer's 
business. Globe Indemnity Co. v. Indust. Ace. Comm. (Cal.), 
Vol. V ., 495 

371 — Injury arising out of employment when it occurs in course of 
employment, result of risk involved in or incident to employ- 
ment, or to conditions under which it is required to be per- 
formed. Marchiatello v. Lynch Realty Co. (Conn.). Vol. v.. 498 

371 — Words "by accident arising out of" employment should be 
, liberally construed to accomplish humane purpose of Act. In 
re Bollman (Ind.). Vol. V 8S1 

371 — Act applies to injuries caused by negligence or wrongful act, 
resulting in death. Grannison's Adm'r v. Bates & Rogers 
Const. Co. (Ky.). Vol. V 843 

§ 372. CAUSE OF INJURY IN GENERAL. 

372 — Validity of widow's claim for death of husband* killed while 
driving autobus, is not contingent on existence of employer's 
negligence. Thistle Mills, Inc., v. Sparks (Md.). Vol. VII.. 306 

372 — Law protecting employee in work necessitating dangerous 
proximity to explosives is not applicable to miner, injured by 
explosion before beginning work, resulting from fire built by 
servant. New Cornelia Copper Co. v. Espinoza (U. S.). 
Vol. VII 375 

372 — Disabilities of servant due to general physical condition, and 
not directly traceable to injury, are not compensable. Jackson 
V. Indust. Accident Comm. (Calif.). Vol. VII 541 

372 — Injury through natural causes, to which employee is not 
specifically exposed, is not "accident." Savage v. City of 
Pontiac (Mich.). Vol. VIII 557 

372 — Injured employe is entitled to compensation from employer 
for accident resulting out of employment even though injury 
occurs by negligence of third party. Hugh Murphy Const. 
Co. V. Serck (Neb,). Vol. VI 194 

372 — Where left leg was weakened in prior injury and servant lost 
right lee by another accident and loss of right leg threw strain 
on left leg rendering it useless, such injury is not to be attrib- 
uted to prior injury, but to last injury. Saddlemire v. American 
Bridge Co. (Conn.). Vol. VI 130 

372 — Where employee was accidentally drowned on dredge in 
storm, recovery on employer's insurance policies could not be 
defeated on ground that accident was act of (jod. Southern 
Surety Co. v. Nelson (Tex.). Vol. VI 508 

372 — Act permits award for death of city employee caused by in- 
fluenza contracted in course of employment and not by bodily 
injury through violence. City and County of San Francisco v. 
Indus. Ace. Comm. (Calif.). Vol. VI 428 

372--Injury to heart from influenza contracted by employee was 
injury for which compensation could be awarded. Engels 
Copper Mining Co. v. Ind. Ace. Comm. (Cal.). Vol. VI 624 

372 — Servant is entitled to reasonable opportunity after work is 
done to remove himself from premises. Kowalek v. New York 
Consolidated R. Co. (N. Y.). Vol. V 432 

372— Where engineer died of heat stroke while in engine room, 
during working hours on hot day, death was caused by 
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accident arising out of employment. City of Joliet v. Indust. 
Comm. (III). Vol. V 802 

372 — In order that compensation may be awarded under Act, it 
must appear that there was causal connection between condi- 
tions under which work was required to be performed and 
resulting injury. Bolden^s Case (Mass.). Vol. V 861 

372— An injury received .by a workman while engaged in his usual 
work without intervention of something unsual or fortuitous is 
not an "accident". Guthrie v. Detroit Shipbuilding Co. (Mich.). 
Vol. I 1035 

372 — Where employee with heart trouble, died as result of heavy 
physical labor, there can be no award for death as "accidental.** 
Stombaugh v. Peerless Wire Fence Co. (Mich.). Supp., 
Vol. A 1 1019 

372 — City fireman, who contracted pneumonia from exposure at fire, 
did not die from "accident." Landers v. City of Muskegon 
(Mich.). Supp., Vol. Al 962 

372 — Weigher of hides who therefrom contracted anthrax sustained 
accidental injury in employment. Hiers v. John A. Hull & 
Co. In re Zurich Gen*l Ace. & Liab. Ins. Co. (N. Y.). Supp., 
Vol. B 1 1337 

372 — ^Where driver of gasoline wagon was run over and killed by 
wagon, fact that accident did not result from explosive product 
carried did not preclude recovery. Gibson v. Indust. Board 
(111.). Supp., Vol. Al 591 . 

372 — Accident arises out of employment where there is causal action 
between it and service of employment and cau^l relation is 
established when accident is shown to have arisen out of risk 
comprehended as incidental to employment at time of entering. 
Holland-St. Louis Sugar Co. v. Shraluka (Ind.). Supp., Vol. 
A 1 ..:....: 534 

372 — ^To Entitle claimant to compensation it must be shown that 
causative danger was peculiar to work and not common to 
neighborhood. Malone v. Detroit United Ry. (Mich.). 
Vol. II 293 

372 — By "Accident** as employed in statute is meant something un- 
usual, unexpected and undesigned. Phil Hollenbach Co. v. 
Hollenbach (Ky.). Vol. II 492 

372 — Death caused by heat prostration arose out of employment 
only if employee, because of particular circumstances under 
which he was required to work, was subjected to special hazard 
from heat, not risked by public in general. Campbell v. 
Clausen-Flanagen Brewery et al. — In re Brewers' Mut. In- 
demnity Ins. Co'. (N. Y). Vol. II 676 

372 — Under Federal Employers' Liability Act, railroad was liable 
for injuries to its conductor caused by an undesired emergency 
in air brake, if brake was defective or engineer's act was will- 
ful. Scott v. Atlantic Coast Line R. Co. (S. C). Vol. II 698 

372 — Death from accident in course of employment means death 
resulting from unforeseen violence to physical body in coufse 
of employment, as distinguished from ordinary or occupation 
diseases; "accident" being event occurring without foresight or 
expectation, but casually or fortutiously. Lane v. Horn & 
Hardart Baking Co. (Pa.). Vol. II 927 

372--Under Compensation Act providing for compensalioo for in- 
juries, the words "accident" and "accidental injury" include 
every injury suffered in course of employment for which there 
was an existing right of action when act was passed, and in- 
juries must be traceable to definite time, place and cause and 
be without affirmative act or design of employee. Matthiessen 
& Hegeler Zinc Co. v. Industrial Board et al. (111.). Vol. II.. 875 
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372 — The act contemplates injuries by accident only, and does not 
cover occupational diseases — if accident causing injury is a mis- 
hap or fortuitous happening, not expected or designed, it is an 
"accident in course of employment." McCauley v. Imperial 
Woolen Co. et al. (Pa.). Vol. II 930 

372 — Where employee is exposed to happening of an event causing 
accident by working conditions of plant, there is- no longer a 
risk to which all are exposed and the result is an accident aris- 
ing out of employment. State ex rel. Rau v. District Court, 
Ramsey County, et al. (Minn.). Vol. I 93 

372 — Where lifting of can of paint caused a blood vessel in 
servant's lungs to burst, there was an accidental injury 
within the act and it is immaterial that it had burst before 
but had healed over and niight burst again — whether such 
death was an "accidental injury" within the meaning of the 
act is a question of law for the court. Southwestern Surety 
Ins. Co. vs. Owens et al. (Tex.). Vol. 1 271 

372— 'Compensation can only be made for personal injuries 
or death by accident arising out of and in course of employment 
and unless a disease is traceable to an accident as defined in 
statute, the law does not award compensation. Blair v. Omaha 
Ice & Cold Storage Co. (Neb.) . Vol. 1 424 

372 — Assistant engineer accidentally drowned while on board 
dredge because of violent storm, recovery could not be- 
dcfeated because the accident was an act of God. Southern 
Surety Co. v.»Stubbs et al. (Tex.). Vol. I 444 

372 — Under the • Compensation Act the injury need not be 
an accident — physical impact is not an essential prerequisite 
within the act. In re Mooradjian — In re London Guarantee & 
Accident Co., Ltd. (Mass.). Vol. I 812 

372 — Typhoid 'fever caused by drinking infected water is not an 
accident within the meaning of the statute. State ex rel. Fari- 
bault Wooden Mills Co. et al. v. District Court, Rice County, 
et al. (Minn.). Vol. I 89 

372 — Sunstroke is a personal injury caused by accident within the 
meaning of the act. State ex rel. Rau vs. District Court, 
Ramsey County, et al. ( Minn.). Vol. 1 93 

372 — Claimant's alleged infection from vaccination did not arise 
out of her employment, but if it was result of vaccination, 
it was through active agency of board of health, for whose acts 
defendant was not responsible. Krout v. J. L. Hudson Co. et al. 
(Mich.). Vol. I 1084 

372 — Under Workmen's Compensation Act compensation may be 
awarded although employer's negligence did not proxi- 
mately cause injury. (General Accident. Fire & Life Assur. 
Corp., Limited, v. Evans et al. (Tex.). Vol. I 1148 

372 — Where employee engaged in removing brickwork around a 
boiler, died as result of heat prostration, it not appearing, that 
he exercised in any unusual manner, or to an unusual degree 
different from other employees engaged in same work, death 
cannot be deemed accidental so as to warrant award. Roach 
V. Kelsey Wheel Co. et al. (Mich.). Vol. 1 1025 

372 — Not sufficient that accident occurred in the course of em- 
ployment, but causative danger must also arise out of it — 
foreman en route to order lumber and injured, was injured in 
course of employment, thouerh it was before time of commence- 
' ment of work. Mueller Const. Co. v. Industrial Board of 
Illinois et al. (111.). Vol. I 943 
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372-^Where employee assaults another solely to gratify his feel- 
ing of anger or hatred, injury results from voluntary act 
of assailant and cannot be said to arise out of employment, 
but it is otherwise where injured employee is defending his 
employer or his property or interest, or when assault is due to 
some duty of employment — fight over ladle resulting in death 
of employee, injury did not arise out of decedent's employ- 
ment. Jacquemin et al. v. Turner & Seymour Mfg. Co. (Conn.). 
Vol. I 934 

372 — Where bill clerk at freighthouse fell into scale pit being con- 
structed along a usual route, while returning from midnight 
lunch, accident was not due to condition of employment but 
may have arisen out of and in course of employment. Arizona 
Eastern R. Co. v. Matthews (Ariz.). Vol. IV 3 

372 — Recovery cannot be had for police officer killed by persons 
whom he attempted to arrest. Helburg v. Town of Louisville 
(Colo.). Vol. IV , 152 

372 — "Accidental injury" occurs in course of employment, unex- 
pectedly, without affirmative act or design unforeseen. Jakub 
V. Industrial Commission (111.). Vol. IV 153 

372 — Where employee developed bone felon, result of loni? con- 
tinued special occupation, he could not recover for "accidental 
injury." Perkins v. Jackson Cushion Spring Co. (Mich.). 
• Vol. IV ; 237 

372 — ^Where neck was cut while being shaved at barber shop and 
on following day employee in tannery handling hides developed 
symptoms of anthrax, his death was due to accidental injury in 
course of employment. Eldridge v. Endicott, Johnson & Co. 
(N. Y.). Vol. IV 621 

372 — Since under statute, compensation is given only for such in- 
iuries as are incidental to and grow out of employment, it does 
not extend to injuries, from exposure to 'hazard which is not 
peculiar to industry or substantially increased by nature of serv- 
ices. Ellingson Lumber Co. et al. v. Industrial Commission of 
Wisconsin et al. (Wis.). Vol. Ill 215 

372 — Where lumberjack by mistake in orders worked at wrong place 
and on finding mistake went to proper place and worked so 
much harder than usual in preparing for next day's drive that 
his feet perspired and were consequently frozen, he received 
injury proximately caused by accident arising out of and in 
course of employment within statute. Ellingson Lumber Co. et 
al. V. Industrial Commission of Wisconsin et al. (Wis.). Vol. 
Ill : 215 

372 — "Personal injury" includes not merely break in some part of 
body or some wound, but the consequence or disability result- 
ing therefrom, such as depressed mental or nervous condition. 
Kingan & Co., Limited V. Ossam (Ind.) Vol. Ill 276 

372 — Injury directly and naturally resulting^ in risk reasonably inci- 
dent to emplovment arises out of emplovment. Thomas v. 
Proctor & Gamble Mfg. Co. ('Kans.) . Vol. Ill 713 



§ 373. PARTICULAR CAUSES OF INJURY. 

373 — Where claimant, culling barrel staves for barrel raiser, was 
assaulted by employee, who was culling staves for another 
barrel raiser, because of dispute in regard to one taking staves 
from rack of other, he suffered accidental injury in course of 
employment. Pekin Cooperage Co. v. Industrial Commission 
et al. (111.). Vol. Ill 26 
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373 — Where beam tender of tire fabric company, whose business it 
was to see that yarn was wound around revolving cylinder, was 
killed when he fell on machine, accident arose out of employ- 
hent. Dow's Case. In re American Mut. Liability Ins. Co. 
(Mass.). Vol. Ill • 144 

373 — Injury by freezing is not peculiar to work of lumberjack, so 
that, in absence of peculiar circumstances, compensation cannot 
be allowed therefor. Ellingson Lumber Co. et al. v. Industrial 
Commission of Wisconsin et al. (Wis.). Vol. Ill 215 

373 — Where sunstroke paralyzed definite portion of employee's brain 
so that it no longer discharged its proper functions, and death 
shortly resulted m accordance with ordinary process of such 
disturbance of brain, employee sustained "personal injury" 
within the act^-death fronj sunstroke held compensable injury 
under act — it clearly appearing that employee was stricken 
while doing what he was employed to do, injury arose "out of 
and in the course of employment." Ahern v. Spier et al. 
(Conn.). Vol. Ill 221 

373 — Where head waiter of hotel was killed, while in hotel eating 
lunch under contract of employment, by waiter whom he had 
discharged in interests of hotel and acting under its authority, 
death was in course of employment. Cranney's Case. In re 
Hotel Essex. In re Employers* Liability Assur. Corporation, 
Limited (Mass.). Vol. Ill 641 

373 — Where coal hauler, engaged on hot day in shoveling coal at 
place where there was no shade, was stricken with heat or 
sunstroke and later died, injury was one arising out of employ- 
ment. Cunningham v. Donovan et al. (Conn.). Vol. III... 584 

373 — Attempt to start fire by use of kerosene which he supposed 
was signal oil did not thereby add to his employment any peril 
outside thereof, and injury arose out of employment. Benson v. 
Bush (Kansas). Vol. Ill 629 

373 — ^Attempt to start fire by use of kerosene which he supposed 
was signal oil did not thereby add to his employment any peril 
outside thereof. Benson v. Bush (Kans.). Vol. Ill 629 

373— rWhere cap, found by chauffeur in coal pile on dock 200 feet 
from garage, around which he was working, exploded in 
chauffeur's attempt to remove attached wire, injuring fellow 
chauffeur passing by in discharge of duties, fellow chauffeur's 
injury was result of accident arising out of employment. 
Laurino v. Donovan et al. (N. Y.). Vol. Ill 499 

373 — Employer is liable for injury sustained by employee from 
electric shock caused by mischievous prank of fellow workmen, 
when shown that perpetration of such pranks had become cus- 
tom — person designated by master to direct work of employees 
is a "foreman," however limited in other respects his authority 
may be and knowledge of foreman was knowledge of master. 
White V. Kansas City Stockyards Co. (Kansas). Vol. Ill 476 

373 — Where workman employed in logging camp was required to 
sleep in bunk furnished by employer and was injured by straw 
falling from upper bunk lodging in his throat, injury was inci- 
dental to employment. Holt Lumber Co. et al. v. Industrial 
Commission of Wisconsin et al. (Wis.). Vol. Ill 549 

373 — Where watchman killed by burglars, left dependent widow 
who also died before compensation was made and administra- 
tor of workman's estate sued, held that action was prosecuted 
by proper party, that full amount of compensation was recov- 
erable, and that injury causing death arose out of employment. 
Smith V. Kaw Boiler Works Co. (Kans.). Vol. IV 87 

373 — Where laborer was killed by employer's truck going in direc- 
tion necessary for him to perform further duties, injury arose 
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out of employment. Fiarenzo v. Richards & Co. (Conn.). 
Vol. IV 599 

373 — Where injury resulted from fight between employees, facts 
as to aggressor and comparative strength were not controlling 
on question whether injury arose out of and in course of em- 
ployment. Swift & Co. V. Industrial Commission (111.). 
Vol. IV. 35 

373 — Wher^ employee's helper quit and new helper was requested, 
and first helper shot employee in ensuing quarrel, injury was 
incidental to employment. Chicago, R. I. & P. Ry. Co. v. In- 
dustrial Commission (111.). Vol. IV 159 

373— 'Janitor killed while attempting to obtain clean gasoline to 
clean floors was within act — ^that he was disobeying an order 
to use dirty gasoline has no bearing on question whether injury 
arose in course of employment but onlj on question of willful 
misconduct. Nordyke & Marmon Co. v. Swift (Ind.). 
Vol. IV 179 

373 — ^Where quarryman breaking rocks died of hemorrhage, held 
facts as stated indicated injury by accident and injury arising 
out of employment CHlliland v. Ash Grove Lime & Port. 
Cement Co. (Kans.). Vol. IV 187 

373 — Where cook on boat was drowned while returning with pur- 
chased provisions, part of duty, death arose out of employment 
to justify award. Westman's Case (Me.). Vol. IV 213 

373 — Where salesman hurrying to catch train with heavy grips 
broke blood vessel, injury was result of "accident." Crosby v. 
Thorp-Hawley Co. (Mich.). Vol. IV 245 

373— Contraction of glanders throug|i inhalation of bacteria result- 
inp^ in death of stableman was not accidental injury arising out 
of emplo3rment. Richardson v. Greenberg (N. Y.). Vol. IV.. 433 

373 — If one employee assaults another in revenge, injury results 
from voluntary act of assailant not within employment, but 
when employee is assaulted while defending employer or em- 
ployer's interests, or incidental to some duty of employment, 
injuries arise out of employment. Marshall v. Baker-Vawter Co. 
(Mich.). Vol. ly 399 

373 — ^Personal injuries due to attack by employee of equal rank, 
following quarrel, cannot be made basis for compensation. 
Metropol, Redwood Lumber Co. v. Industrial Ace. Comm. 
(Cal). Vol. IV 472 

373 — Where salesman, required by duties to go from place to place 
in city, slipped and injured le^ on street, he must be considered 
to have been performing services incidental to emploirment and 
not ordinary street risk. Schroeder & Daly Co. v. Indust. 
Comm. of Wis. (Wis.). Vol. IV 576 

373 — Where employee died in course of employment from rupture 
of aorta, caused by extra effort in vomiting, claimant, irrespec- 
tive of anterior causes, was entitled to compensation. Clark 
V. Lehigh Valley Coal Co. (Pa.). Vol. IV 747 

373 — Where Department store delivery helper on truck, was injured 
m loading truck, injuries arose out of and in course of em- 
ployment. Holtz V. Greenhut & Co. In re Cas. Co. of Amer. 
(N. Y.). Supp., Vol. Bl ...:..... 1295 

373 — Servant's frostbites while carrying coal are "accidental " 
Days V. S. Trimmer & Sons. In re Aetna Life Ins. Co. (N. Y.). 
Supp.. Vol. Bl 1299 

373— Machine operator, injured in removing bits of steel against 
orders was within act. Macechko v. Bowen Mfg. Co. (N, Y.). 
Supp., Vol. B 1 1369 

373— Injury to city's workman, who lit pipe in tool house during 
noon hour, causing gasoline explosion, having violated no 

7— Dlsre»t 
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known rule, was within act. Haller v. City of Lansing. Supp., 
Vol. Al 938 

373 — Workman who ruptured himself while lifting bar in usual 
manner is not within act. Kutschamar v. Briggs Mfg. Co. 
(Mich.). Supp.. Vol. Al 959 

373 — AVhere workman dies from hemorrhage, there being no direct 
evidence of extraordinary exertion suddenly displayed, death is 
due to "accident." E. Baggot Co. v. Industrial Commission 
(111.). Vol. V 202 

373 — Where decedent, while at work as bartender selling liquor in 
employer's saloon, was shot and killed by patron in dispute 
over drinks trial judge was justified in concluding death arose 
out of employment. Emerick v. Slavonian Roman Greek Cath- 
olic Union (N. J.). Vol. V 298 

373 — Death of workman struck by fellow servant as result of dis- 
agreement held caused ^y accident arising out of employment. 
Mueller v. Klingman (Ind.). Vol. V 38* 

373 — Where employee under specific orders to drive trespassers 
away and protect employer's property, returned from driving 
away boys who were shooting air guns and was hit by playful 
shot by boys, injury arose out of employment. Munro v. 
Williams et al. (Conn.). Vol. V 655 

373 — Where electric generating station and ice plant was partly 
demolished by cyclone, resulting in death of engineer, escap- 
ing steam and ammonia fumes contributing largely to injuries, 
death arose out of employment. Central Illinois Public Ser- 
vice Co. v. Industrial (Commission et al. (111.). Vol. V 660 

373 — Where employer knew that foreman acting as paymaster kept 
pistol in employer's office and failed to require that it be kept 
out of sight of 15 year old errand boy, injuries to watchman 
from pistol being handled by boy were due to risk of employ- 
ment. Marchiatello v. Lynch Realty Co. (Conn.). Vol. V... 498 

373 — Quarrel between watchman and superintendent resulting in 
homicide held to arise out of employment. American Smelt- 
ing & Refining (Jo. v. Cassil. (Neb.). Vol. V 553 

373 — Where employee ordered to procure implement held by an- 
otKer employee who refused to surrender it, and was assaulted 
by other employee, causing death, held that injury was in 
course of employment. Indust. Comm. v. Pora. CO.). Vol. V.. 580 

373— Excavation four feet square and ten feet deep for purpose of 
holding concrete pillar to strengthen existing building is inci- 
dental to "concrete work" within provisions of act as to haz- 
ardous employment, and injury to laborer employed while 
making such excavation arose out of employment. Morris v. 
Muldoon (N. Y.). Vol. V 570 

373— Where defendant pushing wheelbarrow ran against foreman 
who kicked over wheelbarrow, called claimant names and then 
assaulted him, injuries arose out of employment. American 
Steel Foundries v. Melinik (Ind.). Vol. V 518 

373 — Where thresher's engineer, required to travel from farni to 
farm and to stay at night on premises with outfit, was killed 
in drivew^ay of barn on premises, death was by accident aris- 
ing out of employment. In re Bollman (Ind.), Vol. V 831 

373 — Where accidental injury to one eye made removal necessary 
and shock of operation caused hysterical blindness in other 
eye, blindness was disability caused by accidental injury. 
Weber v. George Haiss Mfg. Co. (U. S.). Vol. V 872 

373 — Accident, to be within act, must have origin in some risk in 

employment. City Chicago v. Indus. Comm. (111.). Vol. VI.. 17 

373 — Killing of miner by car driver, both employees in mine, was 
not result of accident in course of employment, and ther^ was 
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no causal connection between employment and killing so that 
employer was not liable, having resulted from quarrel in which 
deceased was aggressor. Marion Co. Coal Co. v. Ind. Comm. 
(111.). Vol. VI 15 

373 — Where employee of city, unloading freight car, refused drink 
to fellow workman, quarrel ensued and injury resulted; injury 
did not have origin in risk of employment and widow is not 
entitled to compensation under act. City Chicago v. Ind. 
Comm. (111.). Vol. VI 17 

373 — Held that servant, subject to fits, who was drowned in five 
feet of water, did not meet death in accident arising out of em- 
ployment. Minerly v. Kingsbury Const. Co. (N. Y.). Vol. VI 83 

373 — Where laborer employed by another to unload car called by 
station agent, not authorized to employ him, to assist in clos- 
ing door of car as laborer was about to leave for home and 
was injured in so doing, accident did not occur in course of 
employment of railroad company. Farrington v. U. S. R. R. 
Adms. (New York). Vol. VI 74 

373 — Where employee was killed by fellow employe after quarrel, 
held that injury did not arise out of employment. Romerez v. 
Swift & Co. (Kan.). Vol. VI 162 

373 — Death of game protector employed by state, while fixing state 
boat for winter quarters, so that he contracted pneumonia caus- 
ing death, held "accidental injury." Christian v. State Con- 
servation Comm. (N. Y.). Vol. VI 199 

373-^Where painter fell from ladder as result of attack of vertigo, 
injuries resulted from accident and not from disease. Board of 
Com'rs of Greene County v. Shertzer (Ind.). Vol. VI 310 

373 — Where epileptic employee fell into tank where employment 
required him to be and was drowned, accident arose out of 
employment. Miller v. Bell (Ind.). Vol. VI ,. 315 

373 — Death of employee by lightning results from injury arising 
out of employment only in case employment is such as to 
expose him to danger from lightning more than danger of 
community in general. Thier v. Widdifield (Mich.). Vol. VI. 339 

373 — Where employee loading straw sought rest in shade of box 
car during leisure period and fell asleep and was fatally injured, 
injury did not arise out of employment. Weis Paper Mill Co. 
v. Indus. Comm. (111.). Vol. VI 307 

373 — Where there was no rule forbidding carrying matches, though 
smoking was forbidden, commission could find that injuries 
caused by matches carried by employee while in wash room 
arose out of employment. Steel Sales Corp. v. Industrial 
Comm. (111.). Vol. VI... 303 

373 — Where employee, during interval in work was warming him- 
self by fire on premises and was injured by explosion of dyna- 
mite cap thrown into fire by fellow employee, injury arose out 
of employment. Willis v. State of Okla. (Okla.). Vol. VI... 377 

373 — Where employee at work was struck in eye by apple thrown 
by fellow servant in horse play, injury arose out of employment. 
Leonbruno v. Champlain Silk Mills (N. Y.). Vol. VI 483 

373 — Where employee resentinc: assault by fellow worker struck 
another believed to be assailant, he in turn kicking claimant, 
injury arises out of employment. Verschleiser v. Joseph Stern 
Son, Inc. (N. Y.). Vol. VI. 472 

373 — Carpenter, long subject to dizzy spells, who placed coflFee on 
employer's stove for lunch and burned hand in dizzy spell, held 
not injured in course of employment. Neuberger v. Third 
Ave. Ry. Co. (N. Y.). Vol. VI 485 

373 — ^Where employee patrolling streets at night, guarding stores 
for employer furnishing watchman service, was struck by bul- 
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lot shot by policeman pursuing burglar, injury did not arise out 
of employment. Heidemann v. Amer. District Telegraph Co. 
(N. Y.). Vol. VI 568 

373 — Where servant died from peritonitis following operation after 
slight injury death was not result of accidental injury in course 
of employment. HoflFman v. Pierce Arrow Motor Car Co. (N. 
Y.). Vol. VI 569 

373 — Injury to foreman when building collapsed from tornado as he 
was attempting to close windows, part of duty, held to have 
arisen out of and in the course of employment and not by act 
of God. Reid v. Automatic Elec. Washer Co. (Iowa). 
Vol. VI 662 

373 — Injury received while using elevator in premises leased to 
employer held compensable "incident and hazard of employ- 
ment." Latter's Case (Mass.). Vol. VIII 81 

373 — Employee injured during course of employment though by 
willful act of co-employee, is within act, if there is some causal 
relation between the employment and injury. Hinchuk v. Swift 
&Co. (Minn.). Vol. VIII 102 

373 — Where servant lifting heavy box, strained left side and hernia 
resulted, there was "accidental injury." Jordan v. Decorative 
Co. (N. Y.). Vol. VIII 115 

373 — Injury by fall caused by faintness held not to "arise out of 
employment" although it would be inferred injured went to 
door protected only by bar for some purpose connected with 
his employment, if uncontested finding did not show the con- 
trary. Reeves v. John A. Dady Corp. (Conn.). Vol. VIII 16 

373 — Generallv, where employee is intentionally injured by fellow 
servant, there is no liability. Milne v. Sanders (Tenn.). Vol. 
VIII 142 

373 — Injury to youthful worker playing joke on companion on 
elevator held "in course of employment." Twin Peaks Canning 
Co. V. Indust. Comm. (Utah). Vol. VIII 176 

373 — Act covers cases of injury or death from sunstroke. Matis v. 
SchaeflFer (Pa.). Vol. VIII 140 

373 — Held there was no evidence that plaintiff, quarry workman, 
was injured while within zone of danger from operation of 
quarry. Alvarado r. Flower Bros. Rock Crusher Co. (Kan.). 
Vol. VIII 216 

373 — Sunstroke suffered by employee, while doing work he was em- 
ployed to perform, was received in "course of his employment." 
Dougherty's Case (Mass.). Vol. VIII 244 

373 — Watchman, employed in mill falling within act, if injured 
while protecting plant, received injury arising out of employ- • 
ment. Chicago Dry Kiln Co. v. Indust. Board (111.). Supp., 
Vol. Al 359 

373 — Even though watchman was assaulted by personal enemy em- 
ployer is liable if assault was made because he was watchman 
engaged in duties at time — where his duties included protec- 
tion of property from burglary, such injury arose out of and in 
course of employment. Ohio Building Safety Vault Co. v. 
Indust. Board (111.)- Supp., Vol. Al 424 

373 — Where employee developed disease as result of exposure fol- 
lowing accident in plant, disease was "personal injury by 
accident." United Paperboard Co. v. Lewis (Ind.). Supp., 
Vol. Al 518 

373 — Where employee received injuries causing death from horse- 
olay of fellow employees while he was at work and not par- 
ticipating in their acts, held to have arisen out of employment. 
In re Loper (Ind.). Supp., Vol. Al 564 
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373 — Where petition otherwise sufficient, presented that mine work- 
man was injured while on errand from one mine to another, 
quarter-mile distant, held that demurrer was rightly sustained 
because accident did not occur "on or in or about a mintf." 
Bevard v. Skidmore-Paterson Coal Co. (Kan.). Supp., Vol. Al. 597 

373 — Held that injury under conditions stated arose in employment. 
Manning v. Pomerene (Neb.). Supp., Vol. Bl 1097 

373 — Collector for brewery killed in saloon away from plant was 
within protection of act which includes employees in service 
of employer carrying on hazardous employment, although not 
actually engaged in hazardous employment — ^where one was 
intentionally shot and killed for purpose of robbing him there 
was "accidental injury." Spang v. Broadway Brewing & Malt- 
ing Co. — In re Central & Western New York Brewers' & 
Maltsters' Mut. Ins. Co. (N. Y.). Vol. 1 1133 

373 — Compensation can be recovered where inability to labor 
is caused by pain resulting from injury arising out of employ- 
ment. Trowbridge v. Wilson & Co. (Kan.). Vol. 1 775 

373 — Death by fall from epileptic fit was not within statute. 
Brooker et al. vs. Industrial Accident Commission et al. (Cal.). 
Vol. I 9 

373 — Where aged watchman, having heart disease, discovered fire, 
gave warning and attempted to extinguish it, causing death 
from heart failure, death was accidental within act. Schroetke 
V. Jackson-Church Co. (Mich.) Supp., Vol. Al 1011 

373 — ^Where, with employer's knowledge salesman sailed for Eng- 
land on business of employer, upon British passenger steamer 
and was killed bv submarine attack, accident was in course of 
employment — if his death had been caused by ordinary peril of 
sea death would have be?n by accident arising out of em- 
ployment. Foley V. Home Rubber Co. fN. J.). Supp., Vol. B1.1152 

373--Stenographer, burned to death while in place of employment, 
came to death in employment. Newark Hair & Biproducts Co. 
V. Feldman (N. J.). Supp., Vol. Bl 1167 

373— Road construction foreman struck bv workman whom he 
discharged for insubordination and refusal to obey, received 
injury "arising" out of and in the course of employ- 
ment." San Bernadino County v. Industrial Ace. Commission 
of State of California (Cal.) . Vol. 1 494 

373— Act of deceased in getting on wagon after it was unloaded, 
and riding back for another load was a natural act in the 
course of his employment. Horn v. Arnett (N. J.). Vol. I.. 427 

373 — While injuries from lightning may in some cases be due to 
employment, in order to warrant an award the nature of 
employment must have increased the hazard from lightning — 
since the act defining industrial employment, contemplates com- 
pensation for industrial accidents only, it does not necessarily 
follow, from the fact that one struck by lightning might recover 
on an accident policy, or otherwise recover for such injury, 
that therefore recovery may be had under the act — the mere 
fact that the tent was in low ground and that tent was wet 
and that there were wires in it, and that near it was a pile of 
structural steel; and that master had failed to equip tent with 
lightning rods did not establish causative connection between 
negligence and injury so as to allow compensation. Griffith v. 
Cole Bros, et al. (Iowa). Vol. I 368 

373 — Employer was contractor and had contract for construc- 
tion work on main and second floors of garage, but had 
no possession of basement and made no use of it. During 
noon hour, deceased and other workmen went to boiler room in 
basement to eat their dinner, and, after being away from 
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premises, decedent returned to boiler room to await time for 
gojng to work and was killed by boiler exploding — accident 

, was not one arising out of and in course of employment. Manor 

V. Pennington. In re Aetna Life Ins. Co. (N. Y.). Vol. I... 250 

373 — Injury to janitor, who was frozen in severely cold weather 
while shoveling snow from the sidewalks was an accidental 
injury arising out of employment. State ex rel. Nelson v. 
District Court, Ramsey County, et al. (Minn.). Vol. 1 97 

373 — Fall of employee was due to slippery unguarded and dangerous . 
condition of trestle and ladder which he had to use in his work; 
injury was caused by risk incident to work he was employed 
to do. In re Uzzio (Mass.). Vol. I 80 

373 — Bricklayer, employed by lithographing company to paint up 
wall of its plant and repair cracks, was engaged in employ- 
ment requisite to business carried on by company and 
injury received was within course of employment. Dose v. 
Moehle Lithographic Co. et al. (N. Y.). Vol. 1 219 

373 — Where servant sustained an inguinal hernia, while lifting block 
of timber, or falling, or being struck, nothing out of ordinary 
happening, injury was not accidental. Tackles v. Bryant & 
Detwiler Co. et al. (Mich.). Vol. 1 1031 

373 — The act does not provide insurance for workman against 
every happening to him while engaged in his employ- 
ment, but only against accidents arising out of and in course 
of employment, and an accident caused by a fellow workman 
doing wrongful act entirely outside the scope of his employ- 
ment is not an accident so arising, unless it appears that it 
was what was reasonably within the contemplation of employer. 
Mountain Ice Co. V. McNeil et al. (N. J.) . Vol. 1 1102 

373 — -Because skylarking of boys employed in plant came under 
observation of president and superintendent, those offi- 
cers were thereby charged with contemplating that the same 
thing might occur again; that is skylarking or horse-play, not 
that one boy might thereafter commit an atrocious assault upon 
another. Mountain Ice Co. v. McNeil et al. (N. J). Vol. I... 1102 

373 — Where employee loses his life in rescuing fellow employee 
while both are working in course of employment, rela- 
tives may recover workmen's compensation at least where 
deceased was not positively prohibited by employer to under- 
take the rescue. General Accident, Fire & Life Assur. Corp.. 
Limited v. Evans et al. (Tex.) . Vol. I 1148 

373 — Where servant at work as riveter's helper was seized by 
another who held an air hose to his rectum while third 
turned on the air, injuring him, such injury arose in the course 
of but not out of his employment — injury was direct result of 
skylarking and not chargeable to master. Tarpper v. Weston- 
Mott Co. et al. (Mich.). Vol. I 1040 

373 — As act does not provide compensation for occupational 
diseases, plaintiff employed as mahogany stainer, an occupa- 
tion necessitating his getting his hand into the staining solu- 
tion, cannot recover for infection to hand. Jerner v. Imperial 
Furniture Co. et al. (Mich.) . Vol. I , 1066 

373 — Employee loitering in street talking with other em- 
ployees about social affairs and run over by director's auto- 
mobile was not injured in course of employment. Balboa 
Amusement Producing Co. et al. v. Industrial Accident Com- 
mission, et al. (Cal.) . Vol. I 747 

373 — Where injuries were aggravated by insufficient medical 
attention, employee's right to recover for such aggravation 
did not fall within the act, not being injury "arising out of 
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employment." Ellamar Mining Co. of Alaska v. Possus (U. S.). 
Vol. I 723 

373 — When driver of florist's delivery wagon was injured while ar- 
ranging a window box, injuries were not incident to hazardous 
employment. Glatzl v. Stumpp. In re Standard Ace. Ins. Co. 
(N. Y.). Supp., Vol. Bl 1192 

373 — ^Where night watchman was injured by intruders while endeav- 
oring to protect employers' property, injuries were in employ- 
ment. Hellman v. Manning Sand Paper Co. In re Amer. Mut. 
Comp. Ins. Co. (N. Y.). Supp., Vol. Bl 1335 

373 — Injuries alleged in petition held within act. Adams v. Iten 

Biscuit Co. (Okla.). Supp., Vol. Bl 1480 

373 — Where traveling salesman was injured by slipping on icy 
street while making calls, injury did not arise out of employ- 
ment. Donohue v. Maryland Casualty Co. (Mass.). Supp., 
Vol. Al 778 

373 — Brewery driver, injured on elevator in delivering beer on 
premi.scs owned by employer, could not maintain common-law 
action where employer was under act, but must proceed under 
act. Winter v. Peter Doelger Brg. Co. (N. Y.). Supp., Vol. Bl. .1245 

37 Z — A school teacher received an injury "arising out of the employ- 
ment", where she was injured in shoving over a heavy desk not 
in its accustomed place. Elk Grove Union High School Dist. v. 
Industrial Ace Commission of State of California (Cal.) Vol.. I. 143 

2I7Z — Where employee died from mitral regurgitation while working 
in a room at a temperature of 75 to 78 degrees, which room was 
ventilated by two portholes and two larger doors the temperature 
was not unusual or fortuitous. Guthrie v. Detroit Shipbuilding 
Co. (Mich.). Vol. I 1035 

373 — Presumption arises from the language of Workmen's 
Compensation Act, providing employer shall secure compensa- 
tion to his employee in specified ways, that defendant employer 
had complied with duty placed upon him and burden is on 
servant to establish fact which prevents the application of 
Workmen's Compensation Law to himself — engineer haying 
kept do^ on premises, it must be assumed that dog remained 
there with permission of employer — fact that cause of injury 
to servant was animate rather than inanimate does not alter 
result that injury was in course of employment. Barone v. 
Brambach Piano Co. (N. Y.) . Vol. I 703 

373 — Employee of county required to work on steel grader while 
thunderstorm was threatening was not exposed to more 
than normal risk which people of community generally are 
subject to and there could be no recovery for his death from 
lightning under act. Wiggins v. Industrial Accident Board 
(Mont.). Vol. I 643 

373— Servant shot and killed by one employee as result of quarrel 
over collection of shortages was injured in course of em- 
ployment. Polar Ice & Fuel Co. et al. v. Mulray. (Ind). 
Vol. I 965 

373— Employee injured while repairing clamshell dredge which 
his employer intended to sell was not injured in course 
of employer's business of leasing road making machines. Stans- 
bury V. Industrial Ace. Commission of California et al. (Cal.). 
Vol. I 925 

373 — Servant killed by drinking muriatic acid which he took 
from under the sink in refrigerating room mistaking it 
for his bottle of drinking water there was causal connection 
between employment and accident. In re Osterbrink (Mass.). 
Vol. I 814 
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373 — Death of employee, suffering cerebral hemorrhage while mov- 
ing flat car into position into gravel pit, on hot day, held com- 
pensable under circumstances. Murray v. H. P. Cummings 
Const. Co. (N. Y.). Vol. VIII 269 

373 — Assault on employee by fellow employee, while on employer's 
premises, looking for tools and shoes used in employer's busi- 
ness, preparatory to beginning work, is accident "arising out of 
and in course of employment." Janschewsky v. E. W. Bliss 
Co. (N. Y.) . Vol. VIII 617 

373 — ^Assault provoked in controversy over work held "accidental 
injury arising out of and in course of emplo)rment.'* Knocks 
V. Metal Package Corp. (N. Y.). Vol. VIII 589 

373 — Compensation not awarded for death from unusual exposure 
to weather. Savage v. City of Pontiac (Mich.). Vol. VIII 557 

373— Injury incurred while scuffling with subforeman held not com- 
pensable. City of Pasadena v. Indust. Ace. Comm. (Cal.). 
Vol. VIII ...•: ^^2 

373 — Accidental shooting by employer held injury within act. Gen. 
Ace, Fire & Life Assur. Corp. v. Indust. Ace. Comm. (Cal.>. 
Vol. VIII 668 

373 — Where truck driver fell from truck when suffering attack of 
heart disease and was crushed to death, compensation was 
recoverable — injury arising solely from idiopathic condition is 
not compensable — emplojree's state of health is incident of em- 
plo3rment within act. Geo. L. Eastman Co. v. Indust. Ace. 
Comm. (Cal.). Vol. VIII 659 

373— Injury which is received in course of employment does not 
necessarily arise out of employment. Spring Canyon Coal Co. 
V. Indust. Comm. of Utah (Utah). Vol. VIII 891 

373— Blister, developed in work, permitting infection, was injury 
in employment. State Indust. Comm. v. Tolhurst Mach. 
Works (N. Y.). Vol. VII 136 

373 — Injury caused by horseplay of fellow workman was in em- 
ployment. Leonbruno v. Champlain Silk Mills (N. Y.). 
Vol. VII 88 

373 — Where boys using machine operated by compressed air played 
with hose and one was killed, injury, tnough occurring during 
course of employment, did not arise out of employment Payne, 
Dir. Gen. of R. R., v. Indus. Comm. (111.). Vol. VII 276 

373— Where workman provoked assault by foreman, held he was 
neither injured by employment nor within employment. 
Knocks V. Metal Package Corporation (N. Y.). Vol. VII 350 

373 — Chief operator who died from heart trouble precipitated by 
mental effort while in office directing restoration of system in- 
terrupted by storm, held not to have died from "accidental 
injuries." O'Connell v. Adirondack Electric Power Corp. (N. 
Y,). Vol. VII 353 

373 — Where fall from window, which killed employee, was caused 
by attack of fainting, but fainting was not caused by employ- 
ment, dependent mother has no claim for compensation. 
Joseph V. United Kimono Co. (N. Y.). Vol. VII 478 

373— Turning ankle on way to work was not injury in course of 
employment. Braley's Case (Mass.). Vol. VII 450 

373 — Bursting of blood vessel by increased blood pressure resulting 
from exertion of employee in lifting is "accident." Patrick v. 
J. B. Ham Co. (Me.). Vol. VII 432 

373---Mine employee's death from disease contracted in weakened 
condition, caused by bad air, held not due to "accident" within 
act, bad air having merely weakened his condition. Prouse v. 
Indust. Comm. of Colorado (Colo.). Vol. VII 383 
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373— Freezing of hands while engaged in hazardous employment 
is "accident." Quick v. Fred E. Illston Ice Co. (N. Y.). 
Vol. VII 668 

373 — Injury resulting from assault by workman upon fellow work- 
man while latter is engaged in work of master is "accidental 
persona] injury arising out of and in course of employment." 
SUsmos V. State Indust. Comm. (Okla.). Vol. VII 671 

373 — Employee, assaulting another and injured by him could not 
recover compensation for injury. Stein v. Williams Printing 
Co. (N. Y.). Vol. VII 664 

373 — Epileptic's injury by fall during work held "in course of em- 
plojrment," but not one "arising out of employment*" and com- 
pensation for his injuries cannot be awarded against his em- 
ployer — phrase "in course of employment" relates to time, place 
and circumstances under which accident occurred and means 
that it happened while employee was at work in his employer's 
services. Cox. v. Kansas City Refining Company (Kan.). 
Vol. VII 604 

373 — Where employee had organic heart trouble and strenuous 
work combined with breathmg dust-laden air in inclosed build- 
ing brought on attack of heart trouble causing instant death, 
condition of air or fact that it was dust-laden was proximate 
cause of death — death from heart trouble due to dust-laden 
condition of air held "injury proximately caused by accident." 
Carroll v. Indust. Comm. (Colo.). Vol. VII 720 

373 — Where nature of employment is such as to expose a worker to 
a wrongful act by another worker, which may reasonably be 
said to have been induced by the peculiar condition of the em- 
ployment, the manner in which it was carried on, and the ap- 
pliances required, such act may reasonably be said to "arise 
out of the employment " — ^While fact that employer may have 
anticipated such an accident as liable to happen is not ground 
of liability since negligence is not an element in determination 
of the award, it affords some light upon question whether 
injury may reasonably be said to arise out of the employment." 
Socha V. Cudahy Packing Company (Neb.). Vol. VII 768 

373^Night watchman, employed by company which furnished 
subscribers with protection agamst burglary, suffered death 
arising "out of* his employment, when he was accidentally 
shot by police officer then in pursuit of burglars, though they 
had not entered the building which the watchman was pro- 
tecting. Heidemann v. American District Telegraph Co. (N. 
Y.). Vol. VII 777 

373 — Ulcer is "disease" or "infection;" "injury" or "personal injury" 
as used in act means only accidental injuries arising out of and 
in course of employment and such disease or infection as may 
naturally and unavoidably result therefrom. Pinto v. Chelsea 
Fibre Mills fN. Y). Vol. VII 807 

373— Employee, whose head was bumped, was not entitled to com- 
pensation for sleeping sickness of which he became a victim 
subsequent to accident, in absence of evidence that disease was 
caused by accident. E)onovan v. Alliance Electric Co. (N. Y.). 
Vol. VII 785 

373 — Injury from scuffle between workmen in factory where injured 
was empolyed held "occasioned in course of employment." 
Indus. Comm. v. Weigandt (Ohio). Vol. VII 823 

373 — Crossing street to mail letter was within course of employ- 
ment and injury from automobile was covered. Globe In- 
demnitv Co. v. Industrial Accident Commission et al (Cal.). 
Vol. II 31 

373 — Mere fact that iniury to employee is occasioned by sportive or 
malicious act of fellow employee does not of itself establish that 
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injury arose out of employment, but employee injured by such 
means is entitled to compensation. Stuart v. Kansas City 
(Kan.). Vol. II 58 

373 — If employee tripped on stairs, not on account of employment, 
but on account of physical or mental condition or any cause 
other than employment, dependent cannot recover. Hallett's 
Case (Mass.). Vol. II 281 

373 — Warehouse employee who went to washroom to clean up after 
day's work and was killed by electric wire suffered from acci- 
dent arising in course of employment. Phil HoUenbach Co. v. 
Hollenbach (Ky.). Vol. II 492 

373 — ^Two boys skylarking and ordered to work, ten minutes later 
one was struck a blow on side of head fracturing skull, accident 
was risk reasonably within contemplation of master and inci- 
dent to employment, the master having knowledge of skylark- 
ing. Mountain Ice Co. v. Court of Common Pleas in and for 
Morris County et al. (N. J.). Vol. II 532 

373 — The word "accident" as usually interpreted in compensation 
statutes, will in most cases, be applied to both heat stroke and 
sunstroke. Walsh v. River Spinning Co. (R. I.). Vol. II 689 

373 — School teacher on way to boarding house from school as- 
saulted and injured by a man — held the injuries were not caused 
by accident arising out of employment. State ex rel. Common 
School Dist. No. I in Itasca County v. District Court of 
Itasca County (Minn.). Vol. II 661 

373 — -Where employee in wrecking buildings was burned while 
lighting cigarette by match, igniting a turpentine soaked band- 
age on his hand, injury was one arising out of employment, 
indulgence in tobacco satisfying a natural want and being nec- 
essarily contemplated by employer. Whiting-Mead Commer- 
cial Co. V. Industrial Accident Commission (Cal.). Vol. II... 746 

373 — Under Compensation Act defining injury by accident in course 
of employment, death from germ infection, to be within act, 
must be sudden development from some abrupt violence to 
physical structure of body and not result of gradual develop- 
ment from long exposure to natural dangers incident to em- 
ployment. McCauley v. Imperial Woolen Co. et al. (Pa.). 
Vol. II 930 

373 — Where employee on scaffold had fit and fell, causing death, 
accident arose in course of employment — such injury did not 
arise out of employment and master was not responsible. Van 
Gorder v. Packard Motorcar Co. (Mich.). Supp., Vol. Al 1028 

373 — Employee, injured by assault of strangers while at work, was 
injured in emplovment. Nevich v. Delaware, L. & W. R. Co. 
(N. J.). Supp., Vol. Bl 1138 

373 — Where millinery employee fainted after quarrel with boss, and 
employer threw ammonia in her face, thinking it water, she 
could not recover for injuries so received. Saenger v. Loi^ks 
(N. Y.). Supp., Vol Bl 1208 

373 — Where miner, returning to home after hours, was shot by 
guard who believed himself justified, he is entitled to recovery 
under act. Atolia Mining (To. v. Indust. Ace. Comm. (Cal.). 
Supp., Vol. Al 114 

373 — Where one was employed to fight fire on ranch in emergency 
and was injured after work stopped, injuries did not arise out 
of and in course of employment. London & Lan. Guar. & Ace. 
Co. v. Indust. Ace. Comm. (Cal). Supp., Vol. Al 147 

373 — Injury to employee from accidental discharge of gun carried 
by fellow servant with his acquiescence and that of employer 
was not from accident arising out of employment. Ward v. 
Indust Ace. Comm. (Cal.). Supp., Vol. Al 220 
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373 — Where gamekeeper was accidentally shot while aiding em- 
ployer's lessee in hunting by express orders of superintendent, 
accident arose out of employment. O. L. Shafter Est. Co. v. 
Indust. Ace. Comm. (Cal.). Supp., Vol. Al IW 

373 — Watchman, killed by fellow employee for purpose of robbing 
him, was not killed from accident in employment. Walther v. 
American Paper Co. (N. J.). Supp., Vol. Bl 1142 

373 — ^Where carpenter was injured while returning from making 
necessary measurements, injurieS arose out of employment. 
Myers v. Louisiana Ry. & Nav. Co. (La.). Supp., Vol. Al 705 

373 — Where injury was incurred in quarrel with fellow employee, 
not aggressor, it did not arise out of employment. Union 
Sanitary Mfg. Co. v. Davis (Ind.). Supp., Vol. Al 573 

373^— Employer had right to anticipate and guard against certain 
dangerous practices — where employer nailed down windows to 
prevent accidents and employee was injured in seeking to 
open one, he was not entitled to compensation. In re Borin. 
In re AmeT. Mut. Liab. Ins. Co. (Mass.). Supp., Vol. Al 790 

373 — Where elevator employee left post to scuffle with fellow em- 
ployee and was injured, held injury did not arise out of em- 
ployment. In re Moore (Mass.). Supp., Vol. Al 844 

373--Where special policeman, employed by city, was killed by ac- 
cidental discharge of revolver while acting as desk sergeant, 
injury did not arise out of or in course of extrahazardous em- 
ployment. Marshall v. City of Pekin (111.). Supp., Vol. Al... 345 

373--Where blacksmith was jostled and injured while waiting for 
pay envelope, injury arose out of his employment. Pekin 
Cooperage Co. v. Indust. Board (111.). Supp., Vol. Al 437 

373 — Not unreasonable for workmen to smoke out of doors during 
intervals in their work where it does not interfere with their 
duties — where burlap apron caught fire from stroke of match 
to smoke, and employee was fatally burned, award was prop- 
erly made and injury was suffered in course of employment. 
Dzikowsk^ V. Superior Steel Co. et al. (Pa.). Vol. II. 131 

373 — Death* of servant from arsenical poisoning, though occurring 
as cumulative result of many years* exposure to same condi- 
tions, arose from "accident" or "accidental injury" under the 
act. Matthiessen & Hegeler Zinc Co. v. Industrial Board et 
al. (111.). Vol. II 875 

373 — Stroke from direct rays of sun, heat stroke or prostration are 
"accidental injuries," within the Compensation Act — employee 
overcome by heat while working at employer's lunch counter on 
a hot day and who died within two hours, suffered an "acci- 
dental injurv in the course of his employment." Lane v. Horn 
& Hardart Baking Co. (Pa.). Vol. II 927 

§ 374. INJURY AS PROXIMATE CAUSE OF DEATH. 

374— Before board can allow compensation it must be shown that 
assured received injury in the course of employment. Bucyrus 
Co. V. Townsend et al. (Ind.). Vol. 1 166 

374 — Death from disease ensuing after injury which, but for acci- 
dent, would not have ensued, and which disease causes death, 
held compensable. Geizel v. Regina Co. (N. J.). Vol. VIII.. 582 

374 — Injury to workman need not be sole cause of his death in 
order to entitle his dependents to compensation, but it is suffi- 
cient if it be a concurring cause. Miami Coal Co. v. Luce 
(Ind.). Vol. VIII 498 

374 — Death from disease developing after injury held compensable. 
Anderson v. Indust. Ins. Comm. (Wash.). Vol. VIII 762 

374 — Fact that infection reached deceased face from wound in toe, 
causing death, did not break chain of causation between death 
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and original wound, so that death was not proximately caused 
by original injury — if such deceased so conducted himself in 
attempting to treat the wound^ as would a reasonably prudent 
person, enhancing original injury so he developed erysipelas 
and septicemia, from which he died; commission could find 
that original injury continued to end, and accomplished final 
result of death its proximate cause. Bethlehem Shipbuilding 
Corp. Ltd., V. Industrial Accident Commission (Cal.). Vol. V. 128 

374 — Where injury caused abscess necessitating weakening of leg 
bone which gave way when employee rose from bed, requiring 
fatal opciration, death was result of injury. G. H. Hammond 
Co.- V. Industrial Commission (111.). Vol. IV 176 

374 — While there must be some casual relation between employ- ♦ 
ment and injury, it is not necessary that injury be one which 
ought to have been foreseen. Baum v. Industrial Comm. (111.). 
Vol. IV 357 

374 — Employee's fall upon machine was proximate cause of death, 
cause of fall being remote cause only. Dow's Case — In re 
American Mut. Liability Ins. Co. (Mass.). Vol. Ill 144 

374 — ^That employee was not exposed to sunstroke in greater degree 
than others in same employment and than many other out-of- 
door workers is immaterial. Ahearn v. Spier et al. (Conn.). 
Vol. Ill 221 

374 — Basis of recovery under act is that injury be proximately 
caused by accident. Print Motorcar Co. v. Industrial Commis- 
sion of Wisconsin et al (Wis.) Vol . Ill 399 

374 — Where employee receives injury caused by weather condi- 
tions, it is ordinarily a question of fact whether his employ- 
ment was a contributing proximate cause within tne 
provisions of the act, authorizing payment for injuries arising 
out of employment. In re Harraden (Ind.). Vol. 1 338 

374— Where commission appeals, it is not required to file under- 
taking. Enneberg v. State Indust. Ace. Comm. (Ore.). Supp., 
Vol. Bl • •. 1496 

374 — To entitle dependent to payment of compensation, it niust be 
found affirmatively that injury arose out of employment. Mur- 
phy's Case. In re Employers* Liability Assur. Corp. (Mass.). 
Vol. II 270 

374 — Rules of common law applicable in negligence cases cannot 
be invoked to determine when injury arises out of employment. 
Phil Hollenbach Co. v. Hollenbach (Ky.). Vol. II 492 

374 — Fireman employed in boiler room, overcome in afternoon by 
excessive heat and afterwards taken to hospital where he died 
from heat exhaustion, died as result of "personal injury sus- 
tained by accident;" the word "accident" as used in various 
compensation acts not being one of precise meaning. Walsh v. 
River Spinning Co. (R. I.). Vol. II 689 

§ 375. SCOPE OF EMPLOYMENT. 

375 — Mine watchman's death caused by blasting stumps to obtain 
fuel for cabin furnished by employer held due to accident aris- 
ing- "out of and in course of employment." Ocean Ace. & 
Guar. Corp. v. Pallaro (Colo ). Vol. IV 15 

375 — Traveling salesman who died from escape of gas, while at 
hotel, through negligence of hotel management did not die 
from accidental injuries arising out of employment — personal 
injury to employee to render employer liable must be result 
of employment and flow from it as inducing cause and direct 
connection between injury as result and employment as proxi- 
mate cause must be proved by evidence before right to corn- 
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pensation springs into being. Kass v. Hirschberg, Schultz & 
Co. (U. S.). Vol. V ; 879 

375 — It being custom that where deceased, sent to procure samples 
could not finish his inspection and return to plant before 6 
P. M., he would bring samples with him in the morning, injuries 
received while going home after 7:15 P. M., at which time he 
left plant of another company after procuring samples did not 
arise out of and in course of employment, whether or not he 
was carrying samples when injured. N. K. Fairbank Co. v. 
Industrial Commission of Illinois et al. (111.). Vol. Ill 18 

375 — Where foreman on much-traveled highway whose work did 
not require his uninterrupted attention, was injured while cross- 
ing road to speak to friends, injury arose out of and in the 
course of employment. Robinson v. State (Conn.). Vol. II.. 779 

375 — Compensation is not based on theory that employment in 
which person **is engaged" is proximate cause of injury. Lane 
V. Horn & Hardart Baking Co. (Pa.). Vol. II , 927 

(1). In general. 

375-(l) — Amendment defining "employee" as one in hazardous occu- 
pation, does not brin^ workman injured out of course of em- 
plojrmcnt within Act, m view of section 7, defining injury as one 
arising out of and in course of employment. Pierson v. Inter- 
borough Rapid Transit Co. (N. Y.). Vol. Ill 186 

37S-(1) — Where deceased was expected to eat lunch and spend noon 
hour at factory and tp operate elevator when occasion de- 
manded, and he was found crushed between elevator and gate 
during noon hour, employer was liable for compensation when 
plant was one included within act in absence of showing suicide. 
Humphrey et al. v. Industrial Commission of Illinois et al.' 
(in.). Vol. Ill 102 

375- (1) — Where superintendent of apartment house was injured by 
assault committed upon him by tenant of building as result of 
quarrel arising from insults offered tenant's wife, injury did not 
occur in line of claimant's duty, assaults being acadents **aris- 
ing out of employment" only when employee is engaged in 
master's business. Muller v. H. & A. Cohen, Inc., et al. (N. Y.). 
Vol. Ill 649 

375-(l) — There was evidence that plaintiff, seventeen year old girl, 
paid by hour, was injured during half hour's intermission at 
noon while, although at liberty to leave premises, she remained 
there and after eating her lunch engaged with fellpw employees, 
in accordance with custom known to and approved by employer, 
in riding truck, finding that accident occurred in course of em- 
ployment was justified. Thomas v. Proctor & Gamble Mfg. Co. 
(Kan.). Vol. Ill 712 

375-(l) — Where employee, while driving automobile with which he 
was not familiar and which was owned by fellow employee who 
accompanied him on business for his employer, was killed in 
collision with electric car, no injunction being laid upon them 
by their employer as to who should operate machine or what 
kmd should be used, he was acting within course of employ- 
ment. Maryland Casualty Co. et al. v. Industrial Accident Com- 
mission et al. (Cal.). Vol. Ill 577 

375-(l) — That workman at time he receives injury is acting in viola- 
tion of directions does not preclude injury from arising out oT 
employment. Peru Basket Co. v. Kuntz (Ind.). Vol. Ill 627 

375-(l) — In proceedings for death of waiter, shot while approaching 
scuffle between another waiter and armed customer, fact that 
it was waiter's duty to keep order sufficient to sustain award. 
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Stevens et al. v. Iirdustrial Accident Commission of California 

et al. (Cal). Vol. Ill 572 

375-(l) — Servant upon discovering that no chute with which to un- 
load coal had been placed on wagon, went to nearby saloon 
and telephoned to master's office and who was struck by pass- 
ing automobile while in act of mounting his wagon on his 
return, injured in course of employment. Consumers' Co. v. 
Ceislik (Ind.). Vol. Ill 620 

375-(l) — Injury to employee working in different buildings, 
who slipped on ice in street, which highway was part of place 
provided him to work in, arises out of and in course of employ- 
ment. Redner v. H. C. Faber & Son — In re Frankfort General 
Ins. Co. (N. Y.) . Vol. I 255 

375-(l) — Claimant directed by engineer to survey floors under- 
neath decking in subway and while so engaged he became very 
dirty. After leaving subway it was his duty to retire to engi- 
neer's field office to do certain work, where kind of a shower 
bath was provided for men similarly engaged. The claimant 
and assistant engineer had improvised shower bath. Held, 
injuries to claimant occurring while taking bath arose out of 
and in the course of employment. Sexton v. Public Service 
Commission of City of New York (N. Y.). Vol. I 247 

375-(l) — No relation of employer and employee existing between 
city and election board judge at municipal election. City of 
Los Angeles v. State Industrial Ace. Commission et al. 
(Cal.). Vol. I 298 

375- (1) — Night watchman's resort to circular saw for making 
board for barricade was beyond scope of employment. Brusster 
et al. V. Industrial Accident Commission et al. (Cal.). Vol. I.. 304 

375-(l) — Driver sat near boiler while waiting for opportunity 
to use elevator and caught fire, held accident arose out of em- 
ployment as the act precludes defense of negligence. Richards 
V. Indianapolis Abattoir Co. et al. (Conn.) . Vol. 1 311 

375-(l) — Deceased at suggestion of yardmaster jumped fence 
intending to board slow moving train to secure overalls and 
tools and was killed by a suburban train, held acting within 
scope of employment and so falling within the act. Alexander 
V. Industrial Board et al. (111.) . Vol. I 313 

375- (1) — Street flushing motor truck operator who fell in trying to 
pick up wrench from footboard while manipulating lever was 
injured in course of employment, though at time of injury one 
not employee was running truck by his permission. Employers' 
Liability Assur Corporation, Limited of London. Eng., et al. v. 
Industrial Accident Commission et al. (Cal.). Vol. Ill 421 

375-(l) — Had claimant suspended work during working hours to 
go to cloakroom or wash room and had been injured she could 
have had an award — it was enough that employee performincr 
act ordinarily incident to working day, though directly beneficial 
to herself — acquiescence of employer in use of boiler room for 
employees to heat drinks for lunch sufficient to abrogate rule 
promulgated long previously prohibiting such use — employee 
who while on way to floor above slipped and fell at foot of 
staircase was injured in course of her employment. Etherton 
V. Johnstown Knitting Mills Co. et al. (N. Y.). Vol. III.... 361 

375-(l) — Employee engaged in marking shoe soles crossed room to 
bid good-by to fellow employee who had been drafted and 
while leaning on unguarded cogwheel cauerht his fingers acci- 
dent did not arise out of employment. Di Salvio v. Menihan 
Co. et al. (N. Y.) . Vol. Ill 491 

375-(l) — Where employee of manufacturing corporation engaged 
to drive motor truck and make deliveries was injured 
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in transporting law books as a favor to stockholder, superior 
directing him to deliver the books in such way as not to 
interfere with his regular work such employee was not in- 
jured within course of employment — where employee suffered 
injuries in attempting, at request of woman in house to carry 
books to second floor,* injuries so suffered cannot be deemed 
to have occurred in course of employment, employee admitting 
that but for woman's request he would not have attempted to 
carry heavy books up a winding flight of stairs. Carnahan v. 
Mailometer Co. et al. (Mich.) Vol. 1 1(H5 

375-(l) — Plaintiff was not on duty when hurt, was not in 
service of defendant, was not employed to be upon train that 
collided with another of defendant's trains, defendant had no 
control over his occupation or conduct and had divested himself 
of his character as an employee or servant. The plaintiff was a 
passenger at time of his injury and not entitled to relief under 
the Workmen's Compensation Act. Pierson v. Interborough 
Rapid Transit Co. (N. Y.). Vol. 1 7.05 

375-(l) — One whose duties were to assist in manufacture and 
assembling of machinery was required to travel from place to 
place was "traveling employee" entitled to compensation for 
injuries sustained on public highway while traveling in course 
of employment.- London & Lancashire Indemnity Co. et aU 
V. Industrial Accident Commission et al. (Cal.). Vol. 1 743 

375-(l) — Employee's right to compensation from employer did 
not prevent bringing of action against foreman whose negli- 
gence caused injury as the words "third person" have their 
usual meaning and include any person other than employer 
or employee. Feda v. Cudahy Packing Co. (Neb.). Vol. I.. 649 

375-(l) — Trucker attempting to leave moving elevator while 
playing with elevator operator, held, such conduct as evidences 
reckless indifference to safety. Feda v. Cudahy Packing Co. 
(Neb.). Vol. I 649 

375-(l) — Where decedent employed by city of Boston to spread 
cracked stone on roads was fatally injured when engi- 
neer of steam roller, hired by city for work by day, called 
decedent to talk about personal matters, decedent stepped on 
roller because he was getting wet and accident resulted^ it was 
not within the course of employment — if employee is injured in 
going to or returning from work on master's premises or on 
premises available for the purpose, or if during intervals of 
leisure which occur in the course of employment, still he may 
be within the scope of employment. In re O'Toole (Mass.) . 
Vol. I 620 

375-(l) — Cigar packer who frequently delivered cigars to cus- 
tomers, stopped in factory late at night and was requested 
by employer to deliver cigars, was killed within scope of em- 
ployment. Grieb et al. v. Hammerle et al, State Industrial 
Commission (N. Y.) . Vol. I 846 

375-(l) — Trucker injured while playing with elevator man. 
Held, not injured in course of employment. Feda v. Cudahy 
Packing Co. (Neb.). Vol. I 649 

375-(l) — Where employee assaults another solely to gratify his 
feeling of anger or hatred, injury results from voluntary act 
of assailant and cannot be said to arise out of employment, but 
it is otherwise where injured employee is defending his em- 
ployer or his property or interest, or when assault is due to 
some duty of employment — fight over ladle resulting in death 
of employee, injury did not arise out of decedent's employment. 
Jacquemin et al. v. Turner & Seymour Mfg. Co. (Conn.). 
VoLI 934 
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375- (1) — Chambermaid in doing work of janitor without em- 
ployer's knowledge or consent was acting beyond scope of 
employment and could not recover compensation. William- 
son V. Industrial Accident Commission (Cal.). Vol. 1 912 

375-(l) — Where intestate was injured while working on em- 
ployer's barn, under its orders and control he was injured in 
course of employment. Southwestern Surety Ins. Co. v. Curtis 
ct al. (Texas). Vol. I 875 

•375- (1) — It is the work which the workman is performing at 
time of injury which determines whether he is at the time 
servant of another — evidence does not warrant finding of board 
that decedent was servant of defendant operator of coal mine 
within the act. Sugar Valley Coal Co. v. Drake. Vol. 1 594 

375-(l) — -Where it was customary for employees to heat an 
iron in furnace and drop it in bucket of water for purpose of 
heating water for washing, where furnace was out and tor first 
time a servant went to another department and placed his 
bucket in a tank of boiling acid, thinking it boiling water, and 
there was an explosion, injuries arose out of and in course of 
employment. In re Ayres (Ind.) . Vol. I 559 

375-(l)-^Indigent applicant employed as teamster in municipal 
woodyard, was when proceeding to remove household goods of 
indigent family, as directed by superintendent, was within 
scope of his employment, so that the city would be liable. 
City of Oakland r. Industrial Ace. Commission of State of 
CaUfornia (Cal.). Vol. I 488 

375-(l) — Assistant engineer on dredge required to spend his 
hours off duty on board, who was accidentally drowned in a 
storm while <iS duty and while engaged in attempting to save 
the dredge from shipwreck, was killed in the course of his 
employment. Southern Surety Co. v. Stubbs et al. (Tex.). 
Vol. I 444 

375.(1) — The act presuming that injury was not caused by 
employee intentionally or from intoxication is inapplicable on 
question whether injury arose within employment — night 
watchman who went asleep and fell through an open door not 
injured within line of employment. Gifford v. T. G. Patter- 
son, Inc., et al. (N. Y.). VoL 1 434 

375- (1) — Bridge builder having finished work for day, when 
struck by lightning, while sitting in boarding tent ftumished by 
employer, did not receive injury arising out of his employ- 
ment. Griffith V. Cole Bros, et al. (Iowa). VoL 1 368 

375-(l) — One is in course of his employment though he has 
not yet actually entered upon task if he is at required place with 
purpose of performing services required of him — ^bridge builder 
having finisned his work for day, while sitting in lodging tent 
provided by employer at scene of bridge building, when killed 
by a stroke of lightning, was in course of his employment. 
Griffith V. Cole Bros, et al. (Iowa) . Vol. I 368 

375- (1)— "Where a construction company's foreman, reporting at the 
building being remodeled a half hour before the hour when the 
"time" of himself and men began to run, proceeded thence to an- 
other building to telephone for lumber, when he was struck by an 
automobile, the accident happened in the course of employment 
Mueller Const Co. v. Industrial Board of 111. (111.). VoL 1 943 

375-(l) — Messenger boy who, when he departs from- scope of 
employment, climbs upon passing vehicle, not owned or con- 
trolled by his employer, cannot be said to have been injured 
in the course of his employment. State ex rel. Miller v. District 
Court, Hennepin County, et aL (Minn,). Vol. 1 216 
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375-(l) — That machinist disobeyed master's orders requiring him to 
remain in pit to repair cars which were racing and in running 
to car to assist in its repair was run over and killed by another 
car, does not put accident outside scope of employment. Print 
Motorcar Co. v. Industrial Commission of Wisconsin et al. 
(Wis.). VoL III 399 

375-(l) — Where chauffeur employed to drive passenger to certain 
town reached destination ahead of time and at his suggestion 
drove passenger around for mutual pleasure and on such pleas- 
ure trip was shot by passenger, who suddenly became insane, 
death did not arise out of employment. Central Garage of La 
Salle V. Industrial Commission et al. (111.). Vol. Ill 42S 

375-(l) — Relation of master and servant may extend beyond hours 
servant is actually required to labor and in some instances to 
places other than premises where servant is employed — where 
contract of employment provided that servant should sleep on 
premises and in bunk furnished by master it was within course 
of employment for servant to remain upon premises and use 
bunk furnished for him. Holt Lumber Co. et al. v. Industrial 
Commission of Wisconsin et al. (Wis.). Vol. Ill 549 

375-(l) — Where reporter, traveling in trolley car to deliver story, 
was injured while extending head out of window to get better 
view of aeroplane for purpose of reporting, injuries arose out 
of employment. Kinsman v. Hartford Courant Co. (Conn.). 
Vol. V 361 

375-(l) — Act of truck driver in obtaining receipt for load, was 
within line of employment and widow was entitled to com- 
pensation for his death. E. E. Walsh Teaming Co. v. Indust. 
Comm. (111.). Vol. V .• 377 

375-(l)— City employee who sat to eat luncheon on railroad track 
leaning against car and was injured by locomotive moving car, 
was not injured in course of employment. Haggard's Case 
(Mass.). Vol. V 397 

375-(l) — Solicitor and collector for life insurance company fatally 
injured by street car, was injured in course of employment 
within act. Moran's Case (Mass.). Vol. V 400 

375-(l)^ — Where one employed to pick rock and slate from coal 
shute at mine, in violation of orders moved spragged coal car 
to permit car to be filled and was thereby crushejd, death was 
not result of accident arising out of employment. West Side 
Coal & Mining Co. v. Industrial Commission et al. (111.). 
Vol. V 686 

375-(l) — Where employer. knows and acquiesces in the custom of 
employee to do work different from that he was hired to per- 
form, injury while doing such work arises out of employment. 
Sunnyside Coal Co. v. Industrial Commission et al. (111.). 
Vol. V 679 

375-(l) — Where laborer shovelling gravel on cold day suffered in- 
jury to eye from flying spark while buildincr bonfire to warm 
self and fellow workers, act was fairly incidental to work to 
jutisfy award. Malandrino v. Southern New York Power & 
Ry. Corporation (N. Y.). Vol. V 725 

375-(l) — Accident arises out of employment when it results from 
risk, reasonably incidental to employment which might have 
been contemplated by reasonable person when entering em- 
ployment as incidental and belonging to, or connected with, 
what workman has to do in fulfilling contract — ^where employee 
engages in voluntary act not accepted bv or known to employer 
and outside duties for which employed, and is injured, injury 
does not arise out of employment. United Disposal & Recov- 
ery Co. V. Industrial Commission et al. (111.). Vol. V 682 

8 — Diireflt 
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375-(l) — Where deaf employee failed to understand instructions 
to take kegs to place adjoining employers premises for rinsing 
and suggested another place to which they were taken, with 
approval of fellow workman in control of work, employee's 
death caused by bursting of keg was from injury out of em- 
ployment. In re Greeney (N. Y.). Vol. V 723 

375-(l)' — Doing what is essential to sanitary conditions or comfort 
and welfare of employee preparing to go home and leaving 
premises, not outside act because they may be classed as acts 
of personal nature. American Smelting & Refining Co. v. 
Cassil (Neb.). Vol. V..... 553 

375-(l) — Where employee driving automobile belonging to em- 
ployer for accommodation of fellow employee was injured, evi- 
dence sustains finding that accident did not arise in course of 
employment. Gibbs v. Almstrom (Minn.). Vol. V 541 

375-(l) — Where servant employed with team was killed by team 
running away at noon hour after he had eaten his dinner, acci- 
dent occurring at place where he had right to be in perform- 
ance of duty, he was injured by accident arising out of em- 
ployment. Brown et al v. Bristol Last Block Co. et al. (Vt.). 
Vol. V 628 

375-(l) — Where janitor was employed by two corporations under 
contract within Act and under direction of executive official, 
acting for both, he was not in scope of employment when 
putting chains on pleasure car owned by official on holiday — 
such janitor cannot recover on theory of employment with 
such official for such injuries, where he received gratuities to 
about $50 a year for such personal services. Gibbs v. Downs 
(Conn.). Vol. V..... 777 

375-(l) — Where employer provided drinking water through bubble 
fountain, injury to employee through bursting of bottle which 
he attempted to fill at such fountain did not arise in course of 
employment, use of bottle not having been sanctioned or even 
known to employer. Bolden's Case (Mass.). Vol. V 861 

375-(l) — Where school janitor fell while trimming tree in school 
yard, death did not arise out of or in the course of employment. 
Compton V. Industrial Commission (111.). Vol. IV 22 

375-(l) — Injury occurs in course of employment when within pe- 
riod of employmtnt at place where employee may reasonably 
be, and while reasonably fulfilling duties of employment or 
doing something incidental to it. Where employee cleaning 
gravel on car, remained on car while being switched and fell, 
injury was sustained in due course of and arose out of em- 
ployment. Granite Sand & Gravel Co. v. Willoughby (Ind.). 
Vol. IV 53 

375-(l) — Where employee was killed while conveying workmen at 
direction of employer, an accustomed duty, death arose out of 
employment-— employer estopped from claiming employee was 
acting for private benefit of individual member of firm. Rogers 
V. Rogers (Ind). Vol. IV 58 

375-(l)---Where teamster left wagon to recover receipts pertaining 
to his work, blown off while in his hat, and was fatally injured 
by automobile, injury arose out of employment. Keaney's 
Case — In re T. Libby & Co. — In re Travelers' Ins. Co. (Mass.). 
Vol. IV 103 

375-(l) — Cook on boat, drowned while returning with purchased 
provisions, part of duty, held injured in course of employment. 
Westman's Case (Me.). Vol. IV 213 

375-(l) — Under facts as stated, held accident arose out of employ- 
ment. Morris & Co. v. Gushing (Neb.). Vol. IV 268 
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375-(l) — Where employee entered office at foreman's invitation to 
view, found revolver and was killed by accidental discharge of 
same, neither foreman nor deceased was acting in employer's 
interest within act. Culhane v. Economical Garage (N. Y.). 
Vol. IV 276 

375-(l) — Employee's employment may continue for interval after 
he had ceased working; question where liability of employer 
ceases in each case to be determined by facts. American In- 
demnity Co. (Tex.). Vol. IV 294 

375-(l) — Employee, injured in attempting to prevent child from 
being run over on company's premises by automobile driven 
by officer, company's business, was injured in course of employ- 
ment. Ocean Ace. & Guar. Corp. v. Indust. Ace. Corp. (Cal.). 
Vol. IV 477 

375-(l) — Park workman, killed by lightning while under tree wait- 
ing to resume work held injured in course of employment. 
Chiulla de Luca v. Board of Park Com'rs, City of Hartford 
(Conn.). Vol. IV 595 

375-(l) — Excavating work under wall for purpose of building pier 
is not "mason or concrete work" and act did not apply prior to 
amendment where servant of one engaged in "mason, concrete 
work," etc., was injured while making such excavation. Morris 
V. Muldoon (N. Y.). Vol. IV 623 

375-(l) — Where factory employee. volunteered to remove belt, not 
affecting his work and was thereby injured, there being no 
emergency, recovery cannot be had under act. George S. 
Mepham & Co. v. Indust. Comm. (111.). Vol. V 3« 

375- (1) — A "volunteer" excluded from benefits of act is one who 
acts in matter not concerning him, not in emergency, not in 
interest of employer. George S. Mepham & Co. vs. Indust. 
Comm. (111.). Vol. V 36 

375- (1) — That which is reasonably necessary to health and com- 
fort of employee, although personal to him, is incidental to 
employment. Rainford v. Chicago City Ry. Co. (111.)- Vol. V. 60 

375-(l) — Where apartment building janitress, receiving small wage 
and free use of apartment, was injured by falling plaster in 
own apartment, accident was not within scope of employment. 
Lauterbach v. Jarrett (N. Y.). Vol. V 100 

375-(l) — Associate member of volunteer fire department, killed 
while assisting in extinguishment of fire under chief engineer 
of fire department and for whose death village made payment, 
was not killed by accident arising out of employment. Cole v. 
Fleischmann Mfg. Co. (N. Y.). Vol. V 95 

375- (1) — Where employee returned from dinner to room through 
which he had to pass to reach his place and there waited 20 
minutes with other employees, a ^irl sitting on his knee, and 
other girls and men friends talkmg to him, he was not in 
course of his employment and injury caused when he got up, 
by getting hand in machine did not entitle him to compensa- 
tion. Rochford's Case. Appeal of Liberty Mutual Ins. Co. 
(Mass.). Vol. V 248 

375-(l) — Deputy Sheriff employed to keep order, killed in quelling 
disturbance, acted in course of employment so that widow wat 
entitled to compensation. Engels Copper Mining Co. v. In- 
dustrial Accident Commission (Cal.). Vol, V 134 

375-(l) — Injury to plaintiff came from street risk and as matter of 
law arose out of and in course of employment. Hansen v. 
Northwestern Fuel Co. (Minn.). Vol. V 284 

375- (1) — Wh.ere employee, going from telephone to room where he 
was employed, stopped to talk with fellow workman on mat- 
ters unconnected with emplovment and was fatally injured, it 
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was not accident arising out of employment. Maronofsky's 
Case (Mass.). Vol. V 398 

375-(l) — Where employees, working in cellar habitually, were 
encouraged to go to first floor during noon hour to get fresh 
air and eat lunch and one was killed during such noon hour, 
it was in course of employment. Donlon v. Kips Bay Brew- 
ing & Malting Co. (N. Y.). Vol. V 429 

375-(iy — Ten minutes was not unreasonable time for railroad em- 
ployee to stay on employer's premises while waiting to take 
next train home. Kowalek v. New York Consolidated R. Co. 
(N. Y.). Vol. V 432 

375-(l)^ — Where carpenter, engaged in constructing building, en- 
tered washroom and found workman employed by general 
contractor tied to floor and upon request untied him, where- 
upon workmen not in defendant's employ attacked him and 
structural superintendent struck him, finding that injury arose 
out of Employment was justified. Marino v. Krasnoger Bros. 
(N. Y.). Vol. V 437 

375-(l) — Employer is liable for compensation for injury sustained 
by workmen during short interval while awaiting arrival of 
material with which to work — servant's act of self-ministra- 
tion, such as quenching thirst or satisfying hunger or protect- 
ing himself from excessive cold, which are reasonably necessary 
for his health and comfort, are incidental to employment and 
purpose of employment. Dzikowska v. Superior Steel Co. et 
al. (Pa.). Vol. II 131 

375-(l) — Farm hand found with body crushed between seat and 
overhanging roof of shed under which mules were standing, 
from circumstantial details held to be an accident in course of 
employment. Dixon v. Andrews (N. J.). Vol. II 105 

375-(l)— The word "mill" includes not only the buildings wherein 
work is done but everything appurtenant thereto, hence carpen- 
ter engaged in manual labor in proximity to machinery in mill, 
frequently so engaged is within the act. Pellerin v. Interna- 
tional Cotton Mills — International Cotton Mills v. Pellerin (U. 
S.). Vol. II 3 

375-(l) — Servant going to washroom to clean up after day's work 
and injured received injury arising in course of employment. 
Phil Hollenbach Co. v. Hollenbach (Ky.). Vol. II 492 

375-(l) — Workman injured by collision with street car while on way 
to procure materials to be used in work was injured by acci- 
dent arising out of employment. Coster v. Thompson Hotel 
Co. (Neb.). Vol. II 526 

375-(l)-— Where track oiler was injured by automobile belonging 
to third party while oiling track at street intersection injury 
was not 'incurred at employer's plant so as to prevent election 
as to remedies within Compensation Act. Carlson v. Mock 
et ux. (Wash.) Vol. II 710 

375-(l) — Where carpenter, employed by shipbuilding concern in 
construction of new building to constitute part of plant, 
was required to pass near galvanizing tank while on 
usual way to toilet, having left work to go to toilet, was 
injured by explosion of such tank, he was injured at employer's 
plant and in course of employment. Welden v. Skinner & 
Eddy Corporation (Wash.). Vol. II 859 

375- (1) — Cemetery work consists in platting, grading, planting, 
etc., and includes blasting of concrete foundations formerly 
supporting water tanks. Rosedale Cemetery Ass'n v. Indus- 
trial Accident Commission of California et al. (Cal.). Vol. II. 754 

375-(l) — Special night watchman at yard, who jumped from boat 
where he had been making visit and drinking, either on to dock. 
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a plank of which broke, or into open water so that he died from 
exposure, was not injured in perforjnance of his duty. King 
et al. V. State Ins. Fund et al. (N. Y.) Vol. II 921 

375-(l) — **Services*' in employment must nave some connection with 
work — although employee was required to be within call when 
off duty, injury sustained while on personal business at such 
time was not within act — acts relating solely to private affairs, 
while off duty, going to or coming from work or preparing for 
work are not within act. Brienen v. Wisconsin Pub. Serv. 
Co. (Wis.). Supp., Vol. Bl 1664 

•375- (1) — Employee, not at fault, injured while off duty by negli- 
gence of employer or another employee, is not entitled to com- 
pensation out of fund but has right of action at common law 
— "employee" does not include employee injured while off duty 
by negligence of another employee. Cox v. U. S. Coal & Coke 
Co. (W. Va.). Supp., Vol. Bl 1623 

375- (1) — Where farmer employe was given permission to get pair 
of heavy shoes before going to work, but before going for 
shoes went to saloon and was killed by automobile in going 
thence to post office for own purposes, he was not acting 
within employment when killed. Gisner v. Dunlop (N. Y.). 
Vol. VI 80 

375- (1)' — Where machine operator after few days work went to 
similar machine of fellow operator sustained injury to hand 
in attempting to operate it, machine being unguarded, unlike 
his own, injury did not arise out of employment. Adams & 
WesUake Co. v. Indus. Comm. (111.). Vol. VI $ 

375-(l) — Where truck driver and deceased, both employes of team- 
ster, in course of work used elevator to move goods, and de- 
ceased was killed thereby, he was in teamster's service under 
act. Colbourn v. Nichols (Del). Vol. VI 140 

375- (1) — Where furniture driver instead of returning immediately 
after delivery, proceeded to another city where he becomes 
intoxicated, helper of driver, who was under control of driver 
and who was killed on return trip, was killed in course of em- 
ployment. Hartford Ace. & Indem. Co. v. Durham (Tex.). 
Vol. VI .V 395 

375- (1) — Employee while at work may go to wash room for per- 
sonal purposes and such acts will be considered incidental to 
employment and compensation awarded for accidental injury 
received there. Steel Sales Corp. v. Indus. Comm. (III.). 
Vol. VI 303 

375-(l) — One employed to shovel sand, injured driving team in 
exchanging work with regular driver was not injured in course 
of employment. Modoc County v. Indust. Ace. Comm. (Cal.). 
Supp., Vol. Al 264 

375-(l) — ^Where if was custom for shot-firers in mine to return in 
reasonable time to mvestigate shots not exploded and miner 
was injured after returning for that purpose, injury arose out 
of emplojrment. Atolia Mining Co. v. Indust. Ace. Comm. 
(Cal.). Supp., Vol. Al 114 

375- (1) — Where workman, whose duty required him to stay on 
locomotive, was killed while in temporary charge of steam 
shovel pursuant to request of person having charge of same, 
there could be no recovery. Robt. Sherer & Co. v. Indust. 
Ace. Comm. (Cal.). Supp., Vol. Al Ii9 

375- (1) — Where servant was employed to patrol ranch and in- 
structed to. aid lessees in killing deer and was accidentally 
killed by one of lessees, accident occurred in course of employ- 
ment. O. L. Shafter Est. Co. v. Indust. Ace. Comm. (Cal). 
Supp., Vol. Al 194 
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375-(l) — Where servant, employed in certain service, is injured 
in performance of other service voluntarily undertaken, master 
is not liable — where servant voluntarily goes into hazardous 
work outside of contract or hiring he puts himself beyond 
master's implied undertaking — scope of servant's duties is what 
he was employed to do and did with employer's knowledge 
and consent — where workman, disregarding instructions, at- 
tempted to recover piece of metal from exhaust fan pipe and 
was injured, held that accident was not incidental to work. 
Eugene Dietzen Co. v. Indust. Board (III.). Supp., Vol. Al.. 378 

375-(l) — Where employee in disregard of signs, fences and rules, 
entered dangerous place on no business of employer, and was 
there killed, there could be no recovery although he had often 
been called upon to enter such place in performance of duty. 
No. Illinois Tr'n Co. v. Indust. Board (111.). Supp., Vol. Al.. . 420 

375- (1) — Where employee was injured in answering telephone call, 
that it was personal does not prevent it from arising out of and 
in course of employment although call was personal. In re 
Cox ( Mass.) . Supp, Vol . Al 804 

r75*(l) — Motorman, killed by his car while adjusting pole in manner 
violating rules of employer, was killed by accident arising out 
of employment. Chicago Rys. Co. v. Indust. Board (111.). 
Supp., Vol. Al 364 

375- (1) — Where manager of ranch applied to foreman of railroad 
gang for assistance in putting out fire, injury to man returning 
to work on railroad was not received while in its employ. Lon- 
don & Lan. Gu^r. & Ace. Co. v. Indust. Ace. Comm. (Cal.). 
Supp.. Vol. Al 147 

375-(l) — Employee attending diver on derrick, who left duty when 
intoxicated and fell to death off trestle was not within act. 
In re Pope v. Merritt & Chapman Derrick & Wrecking Co. 
•''N.Y.). Supp., Vol. Bl 1389 

375- (1) — Where railroad track worker remained after work was 
finished until dark and then walked toward home on railroad 
track instead of parallel highway, and was struck by train, 
injury did not arise out of or in course of employment. Guas- 
telo V. Michigan Cent. R. Co. (Mich). Supp., Vol. Al 920 

375-(l) — Watchman who was killed by falling asleep and falling 
out window and who was not required to keep moving or 
standing between rounds, did not abandon employment and 
widow could receive death benefit. GiflFord v. T. G. Patterson, 
Inc. (N. Y.). Supp., Vol. Bl 1320 

375-(l) — Where workman, while at work, became engaged in 
scuffle with fellow emplojree and was so injured, injuries were 
not within act. Griffin v. A. Robertson & Son. In re Lumber 
Mut. Cas. Ins. Co. (N. Y.). Supp., Vol. Bl 1327 

375-<l) — Employee's accident occurring in acts necessary to his 
life, comfort and convenience while at work, arose out of and 
:n course of employment, though personal and not acts of 
service — injury while going to answer telephone call in another 
part of factory was within employment — where directed to go 
to answer such call, he was warranted in assuming it pertained 
to employment. Holland-St. Louis Sugar Co. v. Shraluka 
( Ind.) . Supp., Vol. Al 534 

375-(l) — Employee, injured in going to aid of another employee 
was injured while engaged in employer's business. U. S. 
Fidelity & Guar. Co. v. Indust. Ace. Comm. ((3al.). Supp^ 
Vol. Al : : 215 

375-(l) — Where logging camp employee was riding to place of pay- 
ment on logging train, after stating he would lay off for a few 
days, employment had not terminated and employer was liable 
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for injuries. Hackley-Phelps-Bonnell Co. v. Indust. Comm. 
(Wis..). Supp., Vol. Bl 1690 

375- (1) — Where employee was eating lunch in factory in accordance 
with long established custom and was injured, injury was within 
act. Racine Rubber Co. v. Indust. Comm. (Wis.). Supp., 
Vol. B 1 1701 

375-(l)' — Fall of driver from truck driven for him by another held 
not accident arising out of employment. Morris & Co. v. 
Indust. Comm. (111.). Vol. VII 41 

375- (1) — Laundry employee injured in pressing shirt for fellow em- 
ployee after working hours and when such work was forbidden, 
was not entitled to compensation. Hinton Laundry Co. v. De 
Lozier (Tenn.). VoJ. VII 360 

375-(l) — If employee receives injury in act of violating employer's 
instructions, injury does not arise out of employment. Rock- 
ford Cabinet Co. v. Indust. Comm. (III.). Vol. VII 280 

375-(l) — Injury to engineer attempting to restore broken electric 
wire cross-arm held one **arising out of and in course of em- 
ployment." Young V. Mississippi River Power Co. (Iowa). 
Vol. VII 421 

375-(l) — Injury to mine eager driving mule held one "arising out 
of employment" under circumstances as stated. Hafer Washed 
Coal Co. V. liidust. Comm. (111.). Vol. VII 575 

375-(l) — Act applies to employee on employer's premises doing 
what is ihcident to work. Bell's Case (Mass.). Vol. VII 749 

375- (1) — Where contract of employment entitled waitress to ride 
free in employer's hotel bus when on personal errand during 
off hours and was so injured while returning to report for duty, 
injury did not arise in employment. Roth v. Adirondack Co. 
(N. Y.). Vol. VI 557 

375-(l) — Where employer forbade weavers to fix looms and em- 
ployed special man to do so and weaver was injured in placing 
substance on belt of loom, he was acting outside scope of 
employment. Yodakis v. Alexander Smith & Sons Carpet Co. 
(N. Y.). Vol. VI 571 

375-(l) — Where employee during working hours stopped work, left 
place, went 100 yards away to another building of employer, 
lay down to sleep, and slept for three hours until accidentally 
killed, held that accident did not arise in course of employ- 
ment. Colucci v. Edison Portland Cement Co. (N. J.). Vol. 
VI 550 

375- (1)' — Injury in voluntary act outside of employment, though for 
benefit of employer, is not injury suffered in course of employ- 
ment — where superintendent directed safety engineer to assist 
in caring for company's influenza patients, engineer's services 
were not voluntary and accidental injuries suffered therein en- 
titled engineer to compensation. Engels Copper Mining (lo. v. 
Indust. Ace. Comm. (Cal.). Vol. VI 624 

375-(l) — Operator who, without knowledge or permission of fore- 
man or authority of employer, went to roof to make repairs 
and was so injured, held not injured in employment. Koza's 
Case. Appeal of Amer. Mut. Liability Ins. Co. (Mass.). Vol. 
VI 685 

375-(l) — Where railroads maintaining parallel tracks over crossing 
each maintained flagman to keep people off tracks, death of one 
flagman while attempting to rescue child on tracks of other 
railroad did not arise out of employment. Priglise v. Fonda, 
J. & G. R. Co. (N. Y.). Vol. VI 487 

375-(l)-^Injuries to 11 year old boy employed in store, received 
while crossing street to get water for general use of employees, 
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held to have arisen out of employment. McDonald v. Great 
Atlantic & Pacific Tea Co. (Conn.). Vol. VI 525 

375- (1) — Where employee in ice cream store was directed by em- 
ployer who had interest in adjoining saloon to go to police 
station in interest of customer arrested in saloon and broke 
leg when pushed by officer at station house, injury was not 
accidental injujry arising out of employment. Sabatelli v. 
DeRobertis (N. Y.), Vol. VI 573 

375-(l) — Where employee working on rpad left it to seek shelter 
from storm and was killed by lightning before reaching shelter, 
death was result of accident occurring in course of employ- 
ment. State Road Comm. v. Indus. Comm. of Utah (Utah). 
Vol. VI 404 

375-(l) — ^Factory . employee, driver of truck, injured in cranking 
own car to go for purchase of spark plugs for truck, held en- 
titled to compensation. Martin v. Henry Card & Co. (N. Y.). 
Vol. VI 484 

375- (1) — Where mine employee left regular place and went to other 
section of mine where no duty called him and there caused 
explosion of gas, death was not in course of employment. 
Kuca V. Lehigh Valley Coal Co. (Pa.). Vol. VI 499 

375- (1) — Death of minor in open pit on fall of overhanging bank 
held result of accident arising out of employment though he 
had been ordered not to work under bank. Indus. Comm. v. 
Funk (Colo.). Vol. VI.... 436 

375- (1) — Injury to salesman injured while doing service for custo- 
mer held compensable. Chase v. Emery Mfg. Co. (Pa.). 
. Vol. VIII 416 

375-(l)^-Injury to minor doing forbidden act held not compen- 
sable. Fact that employer paid injured employee money during 
time of temporary disability did not preclude employer from 
making defense that employee at time of accident was tiot per- 
forming service growing out of and incidental to his employ- 
ment. Radtke Bros. v. Indust. Comm. of Wis. (Wis.). Vol. 
VIII . .' 46a 

375-(l) — Injury in elevator at noon held in course of employment, 
for employer was bound to furnish safe exit from place of 
employment. Martin v. Metropolitan Life Ins. Co. (N. Y.). 
Vol. VIII 601 

375-(l) — Injury by kick of horse, beaten by employee in anger, 
held not compensable. Harris v. Kaul (Minn,). Vol VHI... 564 

375- (1) — Injury while extinguishing fire held within act — ^act neces- 
sary for benefit of employer is in course of employment. Asso- 
ciated Employers' Reciprocal v. State Indust. Comm. (Okla.). 
Vol Vm , 742 

375- (1) — Traveling salesman, killed while attempting to escape 
from burning hotel, held within act. Strsnsberry v. Monitor 
Stove Co. (Minn.). Vol. VIII 713 

375- (1) — Injury to miner riding in **cage" in violation of law held 
within act. Union Colliery Co. v. Indust. Comm. (IlL). Vol. 
VIII 698 

375- (1) — Injury to employe does not arise out of employment where 
he was set to work at one machine, then worked at another, 
and without empk>yer*s knowledge went to work at third, 
where he was injured. Henry v. Indus. Comm. (111.). 
Vol. VI 276 

375- (1) — ^Where it was established custom of employees to go to 
windows for fresh air, employee killed by falling to pavement 
below met death in accident arising out of employment. 
Sparks Milling Ca v. Indus. Comm. (111.). Vol. VI........ 299 
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375-(l) — Death of employee assisting in filling oil tank, without 
having been expressly ordered to so do, held to have arisen "out 
of and in course of his employment." Milne v. Sanders (Tenn.). 
Vol. VI II 142 

375- (1)^ — If employee is injured by risk incidental to his employ- 
ment but while he is doing something utterly irrelevant to 
employment, he is not entitled to compensation. Reeves v. 
John A. Dady Corp. (Conn.). Vol. VIII 16 

375-Cl) — Injury received while using forbidden means held not to 
"arise in course of employment." Fournier's Case (Me.). Vol. 
VIII 75 

375-(l) — Injury while voluntarily driving team in parade not held 
during working hours and without pay was properly held not 
compensable. Hutno v. Lehigh Coal & Navigation Co. (Pa.). 
Vol. VIII 134 

375-(l) — Finding that chauffeur's fall from truck was caused by 
sudden jerk of truck, held final on appeal, and ground for 
award of death benefits. McCloskey v. Richard Hellman, Inc. 
(N. Y.). Vol. VIII 122 

375-(l) — Injuries to oiler received away from machinery he oiled 
and in place where he had no business to be held not to 
"arise out of and in course of employment." Haas v. Kansas 
City Light & Power Co. HCan.). Vol. VIII.. 218 

375-(l) — Fatal injuries to chauffeur, while taking friends on pleasure 
trip before he was to call at designated place for employer, 
did not arise out of employment though employer consented 
to such trips. Lansing v. Hayes (N. Y.). Vol. VIII 262 

375-(l) — Death of employee while crossing railroad at unusual 
place, although in course of employment was not compensable. 
Mason v. Alexandre (Conn.). Vol. VIII 354 

375-(l) — Where fireman in sawmill was injured by contact with 
saw, not in vicinity of his duties, injury was not compensable. 
Pierre v. Barringer (La.). Vol. VIII 395 

(2). Injury received while going to or from work. 

375-(2) — To entitle employee to compensation, he need not have 
reached place of employment and actually begun work, but it is 
sufficient if he has come to the premises and is seekinsr en- 
trance — if employee is merely on way when injured, injury is 
not sustained in course of employment. Employee injured in 
attempt to use elevator going to work, held entitled to com- 
pensation. Starr Piano Co. v. Indust. Ace. Comm. (Cal). 
Vol. V 14 

375- (2) — Conductor's act in stopping car in front of home to order 
lunch is incident to employment and his injury by car on other 
track arises out of employment. It was proper to charge that 
injury so arose. Ramford t. Chicago City Ry. Co. (111.). 
Vol. V 60 

375-(2)— Where extra switchman, employed from day to day, being 
told there was no employment that day, climbed on moving 
freight train for own convenience in going home and was 
struck by viaduct, accident did not arise out of employment, 
employment having ceased. Mich. C. R. Co. v. Industrial 
Conmiission (111.). Vol. V 189 

375-(2)— rlnjuries received by carpenter who fell, using fire escape 
in going from work to timekeeper's office at close of day's 
work, held to have arisen out of employment. Stephens Engi- 
neerings Company v. Industrial Commission (111.). Vol. V... 205 

375-(2) — Claimant injured as result of his horses becoming fright- 
ened while taking his equipment back to bam of immediate 
employer, waS at time of accident performing services growing 
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out of employment. City of Milwaukee v. Fera (Wis.). 
Vol. V 336 

375-(2)^ — Truck helper, hungry because employment had left him 
without food for many hours, who left truck to seek food and 
was killed by automobile, was killed in course of employment. 
Sztorc V. James 'H. Stansbury (N. Y.). Vol. V 427 

375-(2) — Reporter injured while traveling on trolley car to 'deliver 
story as directed by employer, was injured in course of em- 
ployment. Kinsman v. Hartford Courant Co. (Conn.). Vol. V. 361 

375- (2) — Railroad employee entitled to journey from work, free, on 
cars,' of employer was while so traveling acting within course 
of employment. Kowalek v. New York Consolidated R. Co. 
(N. Y). Vol. V 432 

375-(2) — Where truck driver employed at garbage disposal plant 
near town was instructed to keep truck in town, but for own 
convenience kept it several miles distant therefrom, and while 
going to plant by different route was killed by train, injury 
did not arise out of employment — Where allied companies ar- 
rangied for employees to ride on trucks of one of them, but two 
employees for own convenience went by different route on 
truck which driver, contrary to orders was not keeping where 
directed, and which was struck by train, they were not killed 
in course of employment. United Disposal & Recovery Co. v. 
Industrial Comm. et al. (111.). Vol. V 682 

375-(2) — Injury to employee while boarding work train on which 
he was entitled to ride is injury arising out of employment. 
Harrison v. Central Const. Corporation (Md.). Vol. V .. 534 

375"(2)' — Where porter pursuant to custom and with employer's 
consent left shop to procure lunch and was injured in entering 
elevator, injury arose out of employment though elevator was 
public. Papineau v. Indust. Ace. Comm. (Cal.). Vol. V 492 

375- (2) — That railroad employee was injured on company's right 
of way, while going to work, does not necessarily establish 
that injury arose out of employment. Schweiss v. Indust. 
Comm. (111.). Vol. V 814 

375- (2) — Claimant employed by village as street commissioner 
and policeman, who looked after streets, lights, water, electric 
poles, etc., was going to depot to get some lead to use on water 
pipes when ■ he saw a truckman going down and rode on his 
sleigh part of the distance to depot, the truckman was making 
a trip on other business and was to stop on his return trip to 
get the lead; claimant injured in gettmg off sleigh a short 
distance from station, village cannot with respect to accident 
be deemed to have been operating a vehicle, nor can claimant, 
despite his services with respect to water and electrical ap- 
paratus, be allowed an award on theory that accident occurred 
while engaged in hazardous employment. Spinks v. Village of 
Marcellus et al. (N. Y.) . Vol. I 689 

375-(2) — If to collect accounts for defendant company was 
exclusive purpose of company's collector of accounts in going 
to another city, the collector who was secretary treasurer of the 
company was discharging duties of his employment. In re 
Raynes (Ind.) . Vol. I 562 

375-(2) — Servant of tinner who rode to job iand w'hile horse 
was being watered was killed bv automobile while crossing 
street to buy tobacco, was not killed by accident arising out of 
employment. In re Betts et al. (Ind.). Vol. I. 569 

375-(2) — Janitor in defendant's office building who lived in house 
rented from defendant at some distance from office and 
was killed by electric wire falling across lawn just as he was 
going to work and was carrying basket of laundry for wife 
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who conducted restaurant for defendant in its building was not 
killed on the premises or in plant or in course of employment. 
Murphy v. Ludlum Steel Co. (N. Y.) . Vol. I....... 1122 

375-(2) — Employee leaving employer's premises and injured by 
fall resulting from misstep while reaching for stairway rail, 
received an injury arising out of employment. In re O'Brien — 
In re Employers* Liability Assur. Corp., Ltd. (Mass.) . Vol. 1 . 213 

375-(2) — Injury received on last trip of day and after expiration 
of hours of employment is, nevertheless, within the act. Friebel 
V. Chicago City Ry. Co. et al. (III.) . Vol. 1 18 

375-(2) — One employed as repairer of musical instruments per- 
mitted to do work at home slipping on ice while going to 
take car to employer's store was not injured in course of em- 
ployment. Industrial Commission of State of Colorado et al. 
V, Anderson (Colo.). Vol. I 305 

375- (2) — Railroad car inspector while taking a short cut to report 
to a railroad with which his employer exchanged services 
of employees under certain conditions was hurt by an accident 
arising out of employment. In re Maroney (Ind.). Vol. I... 356 

375-(2) — When night switchman had completed hours of his ac- 
tive service for the night, and was proceeding to the entrance 
of plant to register out, which was a further duty of his employ- 
ment, his injury was suffered in course of employment. Inland 
Steel Co. V. Lambert (Ind.). Vol. 1 347 

375-(2) — Where fire agent slipped on icy sidewalk while pro- 
ceeding from train to hotel in town to which his employer had 
sent him, injury arose out of his employment. In re Harraden 
(Ind.). Vol. I 338 

375- (2) — Employer not required to pay compensation unless acci- 
dent arises out of employment. Boggess et al. v. Industrial 
Accident Commission et al. (Cal.). Vol. I 293 

375-(2) — Employer reached point where he intended taking 
stage to employer's mine, when superintendent asked him to 
assist loading goods into auto trucks, telling him employer 
would pay for his time and as a matter of convenience offering 
him to ride on truck instead of stage. Accident occurring 
did not arise in course of employment. Boggess et al. v. Indus- 
trial Accident Commission et al. (Cal.). Vol. 1 293 

375-(2) — Under statute authorizing compensation for injuries while 
applicant is coming from his employment "in the ordinary and 
usual way" no award may be made if he uses any other than 
ordinary and usual way — mill hand walking along railroad 
track and so reaching highway, was not, in attempting to 
board a switch train, leaving his employment in usual way, 
when he had so left it only twice in 14 years. Foster-Latimer 
Lumber Co. v. Industrial Commission of Wisconsin et al. 
(Wis.). Vol. II 199 

375-(2) — Impossible to formulate absolute test for determining 
whether accident occurred while workman was acting within 
scope of employment as no one test can govern all cases. 
Piske V. Brooklyn Cooperage Co. (La.). Vol. II 264 

375-(2) — Employee directed t6 go to another factory to letter a 
trunk and received fatal injuries from slipping on snow and ice 
in street while returning, was killed by accident arising out of 
employment. Redner v. H. C. Faber & Son Co. In re Frank- 
fort General Ins, Co. In re State Industrial Commission 
(N. Y.). Vol. II 538 

375-(2> — Where shop employee killed immediately after day's work 
while walking towards shop exit, his deaJth arose out of em- 
ployment, though on way out of shop he was not using board 
walk intended to be used by employees going to and from work, 
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there being no enforced rule requiring its use. .Baltimore Car 
Foundry Co. v. Ruzicka (Md.). Vol. II 791 

375-(2) — Quarry employee killed by stone thrown by blast after 
working hours, while stopping at commissary to converse, killed 
within scope of employment where commissary was maintained 
by employer. Merlino v. Connecticut Quarries Co. (Conn.). 
Vol. II 781 

375-(2) — The transfer truck driver whose hours were uncertain and 
had no regular lunch hour, who loaded his truck and left it, 
as customary, in street adjacent to office during noon hour, 
while awaiting for freight depot to open, and who in obeying 
instructions to go get the truck and go to depot and while 
crossing street was struck and killed by automobile received 
injury arising out of employment. Burton Auto Transfer Co. 
et al. V. Industrial Accident Commission of California et al. 
(CaL). Vol. II 750 

375-(2)— Where foreman was instructed after completion of build- 
ing to take charge of another building in another state, and, 
having missed the regular stage, accepted an invitation to travel 
in private automobile and was killed, dependents were entitled 
to compensation. Industrial Commission of Colorado et al. v. 
Aetna Life Ins. Co. (Colo.). Vol. II 759 

375- (2) — If employee has reached employer's premises on his way 
to work or is still on premises on his way home when accident 
occurs, it is an accident arising out of employment — where one 
contra(;Jed with county to do grading work with engine, man 
and team for certain sum per day, injury to him while moving 
engine to another part of work was one arising out of employ- 
ment. Pace V. Appanoose County (Iowa.). Vol. II 884 

375-(2) — Injury may arise out of and in course of employment even 
if workman is not actually working at time, as on way home — 
where employee was killed on way home by customary route, 
accident occurred in course of employment. In re Stacy. In re 
Travelers' Ins. Co. (Mass.). Supp., Vol. Al 849 

375- (2) — Where traveling salesman was injured by slipping on ice 
while making calls, injury was received in course of employ- 
ment. Donahue v* Maryland Cas. Co. (Mass.). Supp., Vol. Al. 778 

375-(2) — Where one was employed and on reporting for work was 
told services were not required for some hours and fi[iven per- 
mission to use intervening time as he pleased, his mjury on 
returning before appointed time while on employer's premises 
arose in course of employment. Carter v. Rowe (Conn.). 
Supp., Vol. Al 280 

375-(2) — Where employer paid employees extra sum in lieu of 
transportation to work and employee was killed while returning 
from work in automobile hired under such agreement, injury 
arose out of employment — employment was proximate cause 
of injury. Swanson v. Latham & Crane (Conn.). Supp., 
Vol. Al 282 

375- (2) — Clerk who was sent to inspect books at another station 
and who, while on way, descended from train and was killed by 
train, was not injured in course of employment. Northwestern 
Pac. Ry, Co. v. Indust. Ace Comm. (Cal.). Supp., Vol. Al.. 178 

375- (2) — Where railroad engineer, after finishing work did not go 
home by street but crossed yards to catch freight train, was 
not killed in employment. Ames v. N. Y. Cent R. Co. (N. Y.). 
Supp., Vol. Bl 1261 

375-(2) — Injury to employee, struck by engine on employer's 
premises at meal time, is within act. Bylow v. St. Regis Paper 
Co. In re First Mut. Liab. Ins. Co. (N. Y.). Supp., Vol. B1..1425 
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375-(2) — ^Where deceased servant, by crossing bridge under con- 
struction to get lunch was violating instruction of employer, 
injury did not arise out of employment. H. W. Nelson R. 
Const. Co. V. Industrial Commission et al. (111.). Vol. III... 605 

375-(2) — Car inspector on way home to dinner fell from trestle 
about half a mile from place where he stopped work but within 
defendant's railroad yards, finding that accident arose out of 
employment was unwarranted. Mclnerney v. Buffalo & S. R. 
Corporation (N. Y.) . Vol. Ill 495 

375-(2) — Injuries and death from fall sustained by woman store em- 
ployee tripping when about to pass through door into store of 
employer in coming to work, held to have arisen out of em- 
ployment. Hallett's Case (Mass.) . Vol. Ill 4S1 

375- (2) — Where electrician was injured from explosion of dynamite 
cap while striking match to light cigarette while in shop ap- 
proaching his work bench to start day's work, injuries arose 
out of employment, though use of caps was confined to different 
building and prohibited in shop. Rish v. Iowa Portland 
Cement Co. (Iowa). Vol. Ill 463 

375- (2) — Petition allegfing deceased had left for day and was a short 
distance from plant when killed was demurrable because it 
showed injury not sustained in course of employment — such 
injuries did not occur while in furtherance of affairs of em- 
ployer. American Indemn. Co. v. Dinkins (Tex.). Vol. IV... 294 

375- (2) — If employee is injured while in performance of any of his 
duties, injury arises out of employment* Heinze v. Industrial 
Comm. (111.). Vol. IV.' 361 

375-(2) — Where employee voluntarily performs act in emergency, 
believing it in interest of employer, and is injured, he is not 
acting beyond scope of employment-y-where employee was fat- 
ally wounded by strikers while trying to save employer and 
other employees, injury arose out of employment. Baum v. 
Industrial Comm. (111.). Vol. IV 357 

375-(2) — Employee who has arrived at place of employment for 
purpose of commencing work is performing service incidental 
to work — accident to employee on way to work in use of neces- 
sary mode to ingress to work, provided and required by em- 
ployer, arose out of employment. Judson Mfg. Co. v. Indus- 
trial Ace. Comm. (Cal.). Vol. IV 687 

375-(2) — Injury to employee of plumber, engaged in making private 
connections with city sewers, arises out of employment, where 
on way to work, at employer's direction, he gets on his truck to 
get pipe left over at other job and from pipeyard and truck is 
struck by street car. Scully v. Industrial (Commission of Illinois 
(111.). Vol. Ill 30 

375- (2) — Where miner, going to get tools in part of mine where he 
was told not to go, died from obnoxious gases, he died as re- 
sult of accident occurring in course of employment. Gurski v. 
Susquehanna Coal Co. (Pa.) . Vol. Ill 73 

375-(2) — Where it is necessary that employee travel public streets in 
doing work, his place of work includes such public streets as 
he is required to traverse while doinc: work— ^where flour sales- 
man was injured by automobile while crossing street on way 
to board car to return from home, from which it was customary 
for him to telephone orders for goods to employer, injury arose 
out of and in course of employment. Bachman v. Waterman 
(Ind.). Vol. Ill 115 

375-(2) — Where workman has completed day's work and has left 
premises and not then engaged in performing any service of 
employment and meets with accident, he is not within Act. 
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Erickson v. St. Paul City Ry. Co. — O'Malley v. Same (Minn.). 
Vol. Ill 154 

375-(2) — Respondent's husband resided at Bismarck, N. D. He was 
in employ of relator, whose principal place of business was at 
Minneapolis. He received salary and traveling expenses, except- 
ing board while at home. His duties to solicit shipment of grain 
from west of Missouri river to relator for sale on commission. 
While on way home from field of labor on Sunday morning 
came to his death by accidental drowning, while attempting to 
cross Missouri in rowboat. Held that his dependents are en- 
• titled to recover compensation under Minnesota Act. State ex 
rel. McCarthy Bros. Co. v. District Court of Hennepin County 
et al. (Minn.). Vol. Ill 161 

375- (2) — Where employee, five minutes after quitting time, after 
washing, put on coat and hat, and then turned back to look 
about working room lor companions and in doing so put his 
head into elevator shaft and was killed by descending elevator, 
accident did not arise out of and in course of employment. 
Urban v. Topping Bros, et al. (N. Y.). Vol. Ill 184 

375- (2) — Elevated railway guard having two hours off, who stayed 
on train to ride to office for pay and thence to dentist, injured 
in collision, was not within Act and could recover in civil 
action. Pierson v. Interborough Rapid Transit Co. (N. Y.). 
Vol. Ill 187 

375-(2) — Injury and death of tobacco plantation workers after they 
had entered into contract of employment, while being driven to 
place of work in automobile furnished by employer pursuant to 
employment contract, arose in course of and out of employ- 
ment. Scalia v. American Sumatra Tobacco Co et al. — Sala v. 
Same (Conn.) . Vol. Ill 230 

375-(2) — Mechanical engineer, employed on salary with no fixed 
hours of service, who had been directed to go to another city 
for information for use in employer's business, and who, on his 
return after 11:30 P. M., and while going from station to home 
before reporting was killed by automobile, was injured in course 
of employment. Haddock v. Edge water Steel Co. et al. (Pa.). 
Vol. Ill 786 

375-(2) — Where engineer during vacation, but while in pay of and 
subject to employer's call, at request of superintendent went to 
inspect a pumping station to increase his efficiency as employee 
and was injujred in automobile accident, widow entitled to dam- 
ages for death as injury by injury in course of his employment. 
Messer v. Mfrs.' Lighht & Heat Co. et al. (Pa.). Vol. Ill 791 

375- (2) — Employer cannot confer on employees going to and from 
work right to cross railroad tracks adjoining its premises at 
place not a public crossing so as to make injury by train com- 
pensable where it had acquired no right to use such crossing. 
Under circumstances as stated, where employee was strupk by 
train while crossing tracks, injury did not arise out of and in 
course of employment. Bell's Case (Mass.). Vol. Vlf 749 

375-(2) — Injury received by employee when using freight elevator 
in leaving building to go home held not to "arise out of em- 
ployment." Dulac V. Dumbarton Woolen Mills (Me.). Vol. 
VII 731 

375-(2) — Injury received by employee answering call as city fireman 
held not compensable as one ''arising out of and in course of 
employment." White v. Eastern Mfg. Co. (Me.). Vol. VII. 745 

375- (2) — Injury in automobile collision while on way to work held 
not to **arise out of and in course of employment"; it occurring 
while he was on his way to his place of work and before the 
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time he was to go to work. Schultz v. Champion Welding & 
Mfg. Co. (N. Y.). Vol. VII 778 

375-(2) — Generally injury suffered in coming to or returning from 
employer's premises does not arise out of employment within 
act. Held that injury to workman sustained while riding to 
place of work in conveyance furnished by employer, in which 
workman was not directed or required to ride does not arise 
out of employment. Nesbitt v. Twin City Forge & Foundry Co. 
(Minn.). Vol. VI 66 

375-(2) — Where employee was killed by being thrown from auto- 
mobile furnished by employer to transport employees to place 
of work, injuries arose out of employment. Dominguez v. 
Pendola (Cal.). Vol. VI 3 

375-(2) — Where working day of employees in shipyard, to be 
reached only by boat, began and closed at yard, employee 
killed while being conveyed in boat chartered by employer at 
order and expense of government, after having completed 
week's work and received pay, did not die from injuries arising 
out of employment. Rausch v. Standard Shipbuilding Corp. 
(N. Y.). Vol. VI 92 

375-(2) — Railway employe injured while crossing vards of another 
company on way to work, while crawling under car, although 
he had choice of several other routes, was not killed in course 
of employment. Mazeffe v. Kansas City Terminal Ry. Co. 
(Kan.). Vol. VI 159 

375-(2) — Injuries to employee of store when using elevator to 
leave during lunch hour to buy theatre tickets held to have 
arisen out of employment. White v. E. T. Slattery Co. (Mass.). 
Vol. VI 323 

375-(2) — Where street car employee was injured by car when rid- 
ing home to dinner between hours of duty, injuries arise out 
of employment. Manchester St. Ry. v. Barrett (U. S.). Vol. VI. 421 

375-(2) — Where workman was injured in attempting to board motor 
truck to return home after work, injuries d?d not arise out of 
employment. Diaz v. Warren Bros. Coi (Conn.). Vol. VI... 517 

375-(2) — Employment necessarily includes reasonable time and 
space before and after ceasing actual employment. Injury to 
railroad employee received while leaving after day's work held 
one "arising out of and in course of employment." Wabash 
Ry. Co. v; Indus. Comm. (111.). Vol. VI 649 

375-(2) — Where employee left place of employment during regular 
hours and was injured in returning, injury held not one occur- 
ring out of and incidental to employment. Fidel. & Cas. Co. 
of N. Y. V. Indus. Ace. Comm. of Cal. TCal.). Vol. VI 640 

375-(2) — Employee of railway, injured while riding to work on 
pass on company's train was injured in employment. Tallon 
V. Interborough Rapid Transit Co. (N. Y.). Vol. VII 90 

375- (2) — Injury to employee on way to work held to arise in 
course of employment. Procaccino v. E. Horton & Sons 
(Conn.). Vol. VII 31 

375-(2) — "Employment" is question of fact, not limited to exact 
time when employee reaches work place or ceases work. In- 
dian Creek Coal & Mining Co. v. Wehr (Ind.). Vol. VII 47 

375- (2) — ^Where evidence showed injuries by accident but failed to 
show extent that existing disease was aggravated by such in- 
injuries, recovery is allowable for disability, disregarding effects 
of disease. Fox v. United Chemical & Org. Prod. Co. (La.). 
Vol. VII 62 

375-(2) — Where railroad company permitted employees to ride to 
and from work, but contract of emJ)loyment did not obligate 
it to transport them, employee injured on station platform 
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waiting for train was not killed in cmplo)mient — employment 
continues throug-hout transportation of employee by employer 
if contract of hiring positively or inferentially so stipulated. 
Kowalek v. N. Y. Consol. R. Co. (N. Y.). Vol. VII 215 

375- (2) — Employee, injured while crossing street during working 
hours to get cup of 'coffee pursuant to custom of men, and 
while talkinjg to prospective customer, held injured by acci- 
dent in employment. State Indust. Comm. v. Voorhees (N. 
Y.). Vol. VII 238 

375-(2) — Where coal miner upon quitting work rode with other em- 
ployees toward surface of mine and was injured by collision, 
held that accident arose out of and in course of. employment. 
Chance v. Reliance Coal & Mining Co. (Kan.). Vol. VII... 201 

375-(2)— ^Injury received while going to or from work is not In 
course of employment. Clapp's Parking Station v. Indust. Ace. 
Comm. (Cal.). Vol. VIII f 

375- (2) — Sawmill employee riding homeward from work on own 
velocipede on company's tramroad and killed by train held not 
in course of employment. Kirby Lumber Co. v. Scurlock 
(Tex.). Vol. VIII 153 

375- (2) — Under circumstances stated, injury while seeking trans- 
portation from work held not compensable. Orsinie v. Torrance 
(Conn.), Vol. VIII 353 

375-(2)i — Injury received on street while going to restaurant held 
not one "arising out of or in course of employment." Clark 
V. Voorhees (N. Y.). Vol. VIII 412 

375-(2) — Injury while going home to lunch during the noon hour 
held not compensable. Taylor v. Binswanger & Co. (Va.). 
Vol. VIII 450 

375-(2) — When workman was killed some distance ifrom place of 
his employment, while boarding train on which employer fur- 
nished free transportation from place of employment to work- 
man's home, held accident causing death was one which 
"arose out of and in course of employment." Fisher v. Tide- 
water Building Co. (N? J.). Vol. VIII 581 

375-(2) — Where shipbuilding company operated under contract 
with federal government on cost plus profits basis and com- 
pany's expenses in furnishing railroad transportation to em- 
ployees were part of cost, injury to employee boarding train 
to return home held in "course of employment." Western 
Indemnity Co. v. Leonard (Tex.). Vol. VIII 632 

375-(2) — To render employer liable- for malpractice of physician, 
injury must result from necessary efforts to relieve from con- 
sequences of original injury received during employment. 
Wood V. Vroman (Mich.). Vol. VIII 848 

375-(2) — Injury on street while obtaining supplies for lunch on 
employer's premises held not to arise out of employment. 
Pearce v. Indust. Comm. (111.). Vol. VIII 786 

375-(2) — Injury to salesman on way to visit first customer held 
compensable; "performing services growing out of and inci- 
dental to his employment." U. S. Casualty Co. v. Superior 
Hardware Co. (Wis.). Vol. VIII 899 

375-(2) — Surviving parents of minor, injured in attempt to board 
train carrying workmen home, held entitled to compensation. 
Farris v. Louisiana Long Leaf Lumber Co. (La.). Vol. VII.. 292 

375- (2) — ^Where entire town including railroad track was on em- 
ployer's land and only usual crossing was private way leading 
to employer's buildings and employee was struck by train when 
returning to work on such way, injury was sustained in course 
of employment. Lumbermen's Reciprocal Ass'n v. Behnken 
(Tex.). Vol. VII 363 
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375-(2) — Injury sustained by employee on way home after com- 
pleting day's work does not arise out of employment 'Koubek 
V. Gerens (Minn.). Vol. VII 339 

375-(2) — Servant injured by passing vehicle is not in course of em- 
ployment if injured when going to midday meal after leaving 
employer's premises. Jack v. Morrow Mfg. Co. (N. Y.). Vol. 
VII 476 

375-(2) — Electrician, injured by slipping on street while going to 
work, held not injured in "hazardous employment;" "arising 
out of and in course of employment." Keller v. Reis & Dono- 
van, Inc. (N. Y.). Vol. VII 481 

375- (2) — ^Where employer permitted employees to eat lunch upon 
premises, death of employee which occurred while returning to 
place of work in elevator operated by employer, after having 
procured luncheon outside, for purpose of eating it within place 
of work, arose out of and in course of employment. Johnson 
Coffee Co. v. McDonald (Tenn.). Vol. VII 512 

375-(2)— Where employer agreed to furnish employees free trans- 
portation to and from work and arranged with railroad for 
such transportation and where employee who was directed to 
board wrong work train and, on discovery of mistake, was in- 
jured while boarding following regular train which would carry 
him to his work, he was injured by accident which arote out 
of and in course of employment. Central Const. Corp. v. Har- 
rison (Md.). Vol. VII 631 

375- (2) — ^Unless incidents of an employment be exceptional, the 
relation between master and servant is suspended when servant 
leaves his place of actual employment at close of day's work to 
go to his home — strike breaker, injured after leaving factory 
in company of superintendent was not entitled to compensa- 
tion. Rourke's Case (Mass.). Vol. VII 639 

375- (2) — Injury while going to change clothes held to "arise out 
of and in course of employment." Western Coal & Mining Co. 
V. Indust. Comm. (111.). Vol. VII 596 

375-(2) — Trainman deadheading with permission from train dis* 
patcher, where under rules of company employees were paid 
while deadheading into terminal, though not on duty, was in 
employ of railroad at such time. Payne v. Indust. Comm. 
(III.). Vol. VII 577 

§ 376. NATURE OF INJURY. 

(1). In general. 

376-(l) — A "further disability" caused by employee's negligence 
and not happening in course of subsequent employment and 
not arising out of it is not compensable. Head Drilling Co. 
et al. V. Industrial Accident Commission et al. (Cal.). Vol. I.. 470 

376-(l) — Subsequent accident where not result of lack of ordi- 
nary care of injured employee, may be regarded as part 
of proximate consequences of original accident within the act 
as to compensation for "further disability." Head Drilling Co. 
et al. V. Industrial Accident Commission et al. (Cal.) Vol. I.. 470 

376-(l) — Held that injury under conditions stated arose in employ- 
ment. Manning v. Pomerene (Neb.). Supp., Vol. Bl 1097 

376- (1) — Where tannery employee inhaled dust containing infection, 
his death therefrom was accidental and compensation was 
properly awarded. Dove v. Alpena Hide & Leather Co. 
(Mich.). Supp., Vol. Al.. 918 

376-(l) — Evidence sustains finding that death was accident arising 
out of and in course of employment. State ex rel Puhlman v. 
Dist. Court, Brown County (Minn.). Supp., Vol. Bl 1065 

9 — Digest 
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376-(l) — If there is definite injury to employee in employment, he 
is entitled to compensation although physically unsound at time 
of injury. Casper Cone Co. v. Indust. Comm. (Wis.)- Supp., 
Vol. Bl 1667 

376-(l) — It is not required that injury present visible or external 
sign^-employee having suffered cerebral hemorrhage from lift- 
ing heavy weight suffered "accidental injury." Fowler v. Rise- 
dorph Bottling Co. In re Zurich Gen'l Ace. & Liab. Ins. Co. 
(N. Y.). Supp.. Vol. Bl 1312 

376-(l) — Freezing is personal injury caused by accident. State 
ex rel. Virginia & Rainy Lake Co. v. Dist. Court, St. Louis 
County (Minn.). Supp., Vol. Bl ...1077 

376-(l) — Employee compelled to wade through flood water which 
overflowed defendant's car works causing old wound 
on foot to become infected, requiring amputation, suffered an 
accident within the meaning of the statute. Monson v. Battelle 
(Kan.). Vol. I 770 

376-(l) — If disease with which employee was afflicted was latent, 
and accident accelerated it to the point of disability, the exist- 
ence of disease would not of itself prevent recovery. Indian- 
apolis Abattoir Co. v. Coleman et al. (Ind.). Vol. 1 41 

376-(l) — Where employee affected with disease receives personal 
injury under circumstances entitling him to compensation had 
no disease been involved, and such disease is materially hastened 
to final culmination by injury, award may be had if injury 
resulted from accident — employee afflicted with hernia lifted 
bale of wire causing intestine to protrude into existing hernial 
sac, necessitating operation to save life he was entitled to 
compensation. Puritan Bed Spring Co. v. Wolfe (Ind.). Vol. 
Ill 39 

376-(l) — Contention that employer offered employee medical at- 
tention but unreasonably refused to receive, cannot be predi- 
cated on suggestion that he see named doctor, where he was 
not told employer would pay doctor, or that he was employer's 
physician. Banner Coffee Co. v. Indust. Comm. et al. (Wis.). 
Vol. V 118 

(2). Disease in general. 

376-(2) — Arising from ordinary incidents of occupation and 
which may reasonably be said to be result of occupation is 
expressly excepted by the act. Blair v. Omaha Ice & Cold 
Storage Co. (Neb.) . Vol. I 424 

376- (2) — Doctrine of degree of disability prior to injury, degree 
caused entirely by injury or diseases and degree which might 
have resulted from disease alone is inapplicable to proceedings 
for relief under Workmen's Compensation. Indianapolis Abat- 
toir Co. V. Coleman et al. (Ind.) . Vol. I 41 

376- (2) — Driver of bakery wagon, who accidentally slipped in 
getting off and fell and received spiral fracture of right tibia, 
arising out of and in course of employment, healing of which 
was prolonged by reason of his pre-existing syphilitic condition, 
which aggravated by accident resulted in loss of sight, while he 
might be entitled to compensation for fracture was not entitled 
to compensation because of permanent physical disability. 
Borgsted v. Shults Bread Co. et al. (N. Y.) . Vol. 1 666 

376-(2) — Fissure on hand was accidental injury in employment and 
infection by anthrax thereby was disease resulting from such 
injurv to hide weigher. Hiers v. John A. Hull & Co. In re 
Zurich Gen'l Ace. & Liab. Ins. Co. (N. Y.). Supp., Vol. B1..1337 

376-(2) — Where workman's eye was infected from handkerchief 
used to remove particle of ore received in employment, held 
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injury was accidental. State ex rel. Adriatic Mining Co. v. 
Dist. Court of St. Louis Co. (Minn.). Supp.. Vol. Al 1043 

376-(2) — Neurosis, resulting from occupational posture, is not per- 
sonal injury arising out of and in course of employment. In re 
Maggelet (Mass.). Supp., Vol. Al 836 

376-(2) — Where diseased employee is injured and injury materially 
accelerates disease, hastening disability or death, there may be 
award. In re Bowers. In re Williams. In re Colan (Ind.). 
Supp., Vol. Al 539 

376- (2) — Where fireman suffered severe exposure and exhaustion in 
reaching work and subsequent labors were exhausting and he 
developed cold developing into pneumonia from which he died, 
no recovery can be had, under act. Linnane v. Aetna Brew- 
ing Co. (Conn.) . Supp., Vol. Al • 292 

376-(2) — Where workman dies from pre-existing disease, if it was 
aggravated or accelerated by circumstances which can be 
termed accidental, death results from injury, by accident — 
where iireman died after fall from locomotive from hemorrhage 
in soft spot in brain, caused by syphilis, held that injury 
resulted from accident. Peoria Ry. Terminal Co. v. Indust. 
Board (111.). Supp., Vol. Al 439 

376-(2) — Where employee had tuberculosis and received injury in 
employment, accelerating fatal result of disease, award was 
proper though disease did not result from injury. Van Keuren 
V. D wight Divine & Sons. In re Travelers' Ins. Co. (N. Y.). 
Supp., Vol. Bl 1414 

376- (2) — Fact that employee injured in course of employment was 
afflicted with dormant disease that might some day have pro- 
duced physical disability is no reason why employee should 
not be allowed compensation for injury which added to disease, 
superinduced physical disability. Behan v. John B. Honor Co., 
Limited, et al. (La.). Vol. II 67 

376- (2) — Nonliability from disease exists only where death was in 
fact result of ailment progressing naturally and disassociated 
from any injury that employee may have suffered by accident. 
Indian Creek Coal & Mining Co. v. Calvert et al. (Ind.). 
Vol. II 230 

376-(2) — Disease contracted in natural and ordinary course of 
employment, which is known to be a usual and customary 
incident to such occupation, is an '^occupational disease" and 
not within the act. Industrial Commission of Ohio v. Roth 
et al. (Ohio.). Vol. II 829 

326-(2) — Accidental and unforeseen inhaling by employee, in course 
of employment, of specific, volatile poison or gas, resulting in 
injury or death is not an "occupational disease." Industrial 
Commission of Ohio v. Roth et al. (Ohio). Vol. II 829 

376- (2) — Compensation may be awarded, despite pre-existing dis- 
ease, if aggravated and accelerated by accidental injury which 
is immediate or proximate cause of death — where employee 
was found dead near his machine, but no evidence that his 
heavy work hastened death by disease, there could be no recov- 
ery. Jakub V. Industrial Commission (111.). Vol. IV 153 

376-(2) — It is suflFicient to justify award, if accident, by weakening 
resistance or otherwise, influence existing disease to cause 
death or disability. Mailman v. Record Foundry & Machine 
Co. (Me.). Vol. IV 205 

376-(2) — Ohio state act has no application in case of employee 
blinded by glittering surfaces which he inspected — an occupa- 
tional disease. Zajkowski v. American Steel & Wire Co. (U. 
S.). Vol. IV 579 

376-(2) — If death occurs during course of employment in ordinary 
way natural to progress of employee's disease, there can be no 
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recovery, but if death results from injury due to accident in 
course of employment, fact of employee's chronic ailment, ren- 
dering more susceptible to such injury, will not defeat right 
to compensation. Clark v. Lehigh Valley Coal Co. (Pa.). 
Vol. IV 747 

376-(2) — Fact that applicant for compensation for injury, consisting 
of rupture of blood vessel of brain, was predisposed because of 
disease to this form of attack, is immaterial. St. Clair v. A. H. 
Meyer Music 'House (Mich.). Vol. VI , . . . 540 

376- (2) — Where injuries to eye did not cause additional defect to 
sight, already injured by disease, compensation for loss was 
improperly awarded. Perry County Coal Corp. v. Indus. 
Comm. (111.). Vol. VI 653 

376-(2) — Predisposition to disease does not prevent award when 
disability is proximately caused by accident. Hackley-Phelps- 
Bonnell Co. v. Indus. Com. (Wis.). Vol. VI 724 

376- (2) — Where workman receives personal injury from accident 
arising out of employment and disease ensues which incapaci- 
tates or causes death, such may be result of injury within act, 
even though not natural result of injury. Lundy v. George 
Brown & Co. (N. J.). Vol. V 294 

376- (2) — Though claimant's injury was slight, and would not have 
resulted in permanent disability but for latent trouble accel- 
erated by injury and resulted in disability, claimant is entitled 
to compensation for personal injuries— one predisposed to dis- 
ease aggravated or accelerated by negligent injury is entitled 
to damagi^s for injuries necessarily resulting from such aggra- 
vation or acceleration. Hanson v. Dickinson (Iowa.). Vol. V. 837 

376- (2) — Occurrence which merelv hastens existing disease to final 
culmination will be deemed accident" and, where such occur- 
rence arises out of and in course of employment, compensation 
will be awarded. Utilities Coal Co. v. Herr (Ind.). Vol. VIII. 805 

376-(2) — Where infection was accelerated by injury it is not answer 
to claim for compensation that disease or mfection did not 
naturally and unavoidably result from injury. Finkleday v. 
Henry Heide, Inc. (N. Y.). Vol. VI 565 

376-(2) — Accidents which happen to employee on way home from 
work are not regarded, as a rule, as arising in course of em- 
ployment. Bell's Case (Mass.). Vol. VII 749 

376-(2) — Death may be found as having been caused by accident 
although there was diseased bodily condition prior to injury 
without which death would not have ensued. Geizel v. Regina 
Co. (N. J.). Vol. VIII 582 

376-(2) — Held that injury aggravating disease to cause disability 
justified award. Blackburn v. Coffeyville Vit. Brick & Tile Co. 
(Kan.). Vol. VII 58 

376-(2) — Testimony that when injured, employee had tuberculosis 
and that injury hastened its progress was enough to warrant 
finding against employer's insurer. Glennon's Case (Mass.). 
Vol. VI I 210' 

376- (2) — -Compensation may be awarded though there was pre- 
existing disease, if it was aggravated and accelerated by injury. 
Rockford City Traction Co. v. Indust. Comm. (111.). Vol. VII. 283 

376- (2) — Where in attack of caisson disease brought on by negli- 
gence of fellow employee, workman fell and was killed, injury 
arose out of employment — such injury did not result from 
"occupational disease." Williams v. Missouri Bridge & Iron 
vo. (Mich.). Vol. VII 335 

376- (2) — Dependents of employee held entitled to compensation for 
aggravation of existing diseased condition. Patrick v. J. B. 
Ham Co. (Me.). Vol. VII 432 
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376-(2) — If employee's injury contributed to progress of disease of 
tuberculosis which caused his death, death will be held covered 
by contract of insurance and employer's insurer cannot escape 
liability. McGoey v. Turin Garage & Supply Co. (N. Y.). 
Vol. VII 661 

376-(2) — Where there was evidence that servant's personal injury 
resulted in weakened vitality and resistance, so that latent 
tuberculosis was aggravated into active tuberculosis from which 
he died, dependents were entitled to compensation. Republic 
Iron & Steel Co. v. Markiowicz (Ind.). Vol. VII 602 

§ 377. DEFENSES TO CLAIMS FOR COMPENSATION. 

377-^Employe who in darkness stepped into elevator well without 
due precaution was negligent, precluding recovery against 
owners and lessees by compensation insurer. Globe Indem. Co. 
V. Hook (CaL). Vol. VI 127 

377— In action against railroad for injuries to consignee's employee 
struck by barrel, rolling from freight car to storehouse plat- 
form, whether railroad employees were negligent in releasing 
barrel and permitting it to run wild held question for jury. 
Contributory negligence of consignee's emploxee struck by bar- 
rel held for jury. Davis v. Central Vt. Ry. Co. (Vt). Vol. 
VIII 328 

377— Employer has performed duty to provide reasonably safe 
place within or upon which his employees may work when he 
has exercised reasonable care and diligence in that regard. 
Miller V. United Fuel Gas Co. (W. Va.). V9I. VII M7 

377 — Under Federal Safety Appliance Act, requiring grabirons on 
cars, any rung of ladder is as much a grabiron as the one on 
top of car. Kansas City, M. & O. Ry. Co. v. Swift (Tex.) Vol. II 589 

377 — Experienced and competent fireman who knew, or should have 
perceived, the dangers which he would normally and necessarily 
encounter in passing over train assumed the risk. Briggs v. 
Union Pac. R. Co. (Kan.) Vol. II 894 

377 — Court has power to compel reformation of indemnity policy 
to correct misnomer — where only one member of firm could 
read English, failure to notice error in policy was excusable 
and did not estop them to bring suit for reformation. Komula 
v. General Ace. Fire & Life Assur. Corp. (Wis.). Supp., 
Vol. Bl 1687 

377 — Location of ladder on car does not carry implication that 
employee was intended to use it in uncoupling cars. Christy 
V. Wabash R. Co. (Mo.). Supp., Vol. Bl 1083 

§ 378. IN GENERAL. 

378— Where assignment or change of interest without endorse- 
ment was prohibited and insured's wife inherited and carried 
on his business after death, company was not liable after she 
had sent policy to company to be transferred, but before in- 
surer endorsed transfer of interest, even though afterwards in- 
surer accepted balance of earned premiums, where it had no 
knowledge of injury to servant. Kolb v. Brummer et al. (N. 
Y.). Vol. Ill 351 

378 — Where insurer retained premiums, it coud not be heard 
to refuse payment on ground that insured membership corpora- 
tion had no right to engage in hazardous employment in which 
its servant was killed. Uhl v. Hartwood Club. In re Aetna 
Life Ins. Co. (N. Y.). Supp., Vol. Bl 1409 

378 — That claimant was minor, illegally employed was no defense to 
payment of award by employer or insurance carrier, although 



Digitized by 



Google 



134 WORKMEN'S COMPENSATION 

insurance contract excepted such conditions. Ide v. Paul & 
Timmins. In re U. S. Casualty Co. (N. Y.). Supp.. Vol. B1..1339 

378 — Membership corporation, engaged in hazardous business, car- 
ried on for gain, cannot plead in defense that it had no right to 
engage therein nor to employ servant killed therein. Uhl v. 
Hartwood Club. In re Aetna Life Ins. Co. (N. Y.). Supp., 
Vol. Bl 1409 

37ft— Right to compensation for permanent partial disability is not 
defeated because he becomes insane after accident. In re Walsh 
(Mass.). Supp., Vol. Al 851 

378 — Workman injured in course of performance of labor is entitled 
to compensation, though he cannot explain how accident oc- 
curred. Stuart V. Kansas City (Kan.). Vol. II 58 

37ft— The Act withholding compensation for injury due to willful 
intention, intoxication, etc., does not exclude all other defenses 
and employer may show that accident was not one out of and 
in course of employment. Piske v. Brooklyn Cooperage Co. 
(La.). Vol. II 264 

37ft— Where servant was killed by contact with wire, mere fact 
that it may have been placed on washbasin by some employee 
in spirit of horseplay would not defeat recovery. Phil. Hollen- 
bach Co. V. Hollenbach (Ky.). Vol. II 492 

378 — Under Employers' Liability Act and Compensation Act, com- 
mon-law right of third person to recover for injuries sustained 
by him as consequence of harm and injury coming upon another 
through negligence of defendant is not barred by neglect or 
refusal of such other to give notices which are conditions 
precedent any right of recovery by him, by a release, or by 
refusal to prosecute, since rights of third persons are not in- 
cluded in terms of act. Erickson v, Buckley (Mass.). Vol. II. 633 

378 — Negligence of lack of it on part of injured employee is not 
determinative factor in proceeding before commission. U. S. 
Fidelity & Guar. Co. v. Indust. Ace. Comm. (Cal.). Supp., 
Vol. Al 215 

378— Verdict in favor of servant, holding master guilty of negli- 
gence, relieved not only servant but master from liability. 
Peer v. Babcock (N. Y.). Vol. VII 341 

378 — Fact that injured employee received more wages since injury 
than he was earning at time of injury does not preclude com- 
pensation if he has been unable, by reason of injury, to follow 
particular employment he was engaged in when injured. Wood- 
cock V. Dodge Bros. (Mich.). Vol. VIII 97 

378 — Claim should not be disallowed as against insurance carrier 
because employer and servant had agreed to filing of complaint 
by employee in order to fix liability on carrier, such agreement 
not being improper, and it was not material that employer paid 
employee more than is allowed by law, being pure gratuity. 
Chase v. Emery Mfg. Co. (Pa.). Vol. VIII 416 

378 — Act allows compensation regardless of employee's fault. An- 
derson V. Indust. Ins. Comm. (Wash.). Vol. VIII 762 

378— Evidence tending to show that automobile driver who injured 
pedestrian was at time to left of and beyond center of street 
in turning to right held to make a driver's negligence question 
for jury. U. S. Casualty Co. v. Superior Hardware Co. (Wis.). 
Vol. VIII 899 

378 — Diseased lineman's contributory negligence in failing to ob- 
serve direction to avoid certain wires did not relieve employer 
from liability under act. Miss. River Power Co. v. Indust. 
Comm. (111.). Vol. V SO 

378 — That employee performed duties in unusual and dangerous 
manner, does not of itself place him outside of act. Industrial 
Commission v. H. Koppers Co. (Colo.). Vol. V 158 
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378 — Compensation for death of boy, who had never worked out 
before, is properly awarded although somewhat at fault in use 
of elevator in building not occupied by employer. Smith v. H. 
J. Bartle Mfg. Corp. (N. Y.). Vol. V 306 

378 — That employee was negligent in use of explosives while blast- 
ing in course of employment is no defense. Ocean Ace. & 
Guar. Corp. v. Pellaro. (Colo.). Vol. IV 15 

§ 380. WILLFUL MISCONDUCT OF EMPLOYEE IN 

GENERAL. 

380 — ^A servant is not -to be denied relief because the injury has been 
superinduced by mismanaging the duties of his employment, un- 
less it amounts to wilful misconduct — a female teacher was not 
as a matter of law guilty of ''wilful misconduct" in shoving 
aside a 458- pound desk to get a necessary book from a case, and 
injuring her spine. Elk Grove Union High School Dist v. In- 
dustrial Ace. Commission of State of California (Cal.) Vol. I.. 143 

380 — As contributory negligence is no defense and does not 
affect question of what was within scope of employment, 
accident to deceased cannot be declared without the scope of 
his employment, on theory that such contributory negligence 
could not have been foreseen. Alexander v. Industrial Board 
et al. (111.). Vol. I 313 

380 — 'Where usual means for washing up failed one evening, 
servant was not guilty of wilful misconduct or intentional 
self-inflicted injury within the act in going to another 
department to heat water, where he was injured. In re Ayers 
(Ind.). Vol. I 559 

380 — Statutory disallowance of compensation for deliberate failure 
to use guard held inapplicable. Farris v. Louisiana Long Leaf 
Lumber Co. (La.). Vol. VII 292 

380 — Where mine superintendent and manager in presence of de- 
ceased spoke of locking up electric motors to prevent their 
use by night shift, and where they had refused to leave one 
out for deceased, but motors had not been locked up, when 
deceased was killed while using one, his death was not in con- 
sequence of violation of rule by employer. Sesser Coal Co. v. 
Indust. Comm. (III.). Vol. VII 584 

380 — Where employee killed himself while delirious from injuries, 
such delirium having been caused by pain resulting from 
diseased condition caused by electric shock which he received 
in course of employment, widow was properly awarded com- 
pensation. Lupfer V. Baldwin Locomotive Works (Pa.). Vol. 
VII 683 

380 — Use by employee of freight elevator in leaving place of work 
to go home held not "willful" within act. Dulac v. Dumbarton 
Woolen Mills (Me.). Vol. VII 731 

380 — Injuries to youthful worker using elevator contrary to orders 
held not ''purposely self-inflicted." Twin Peaks Canning Co. 
V. Indust. Comm. (Utah). Vol. VIII 176 

380 — Insult provoking assault held not willful misconduct defeating 
compensation. Knocks v. Metal Package Corp. (N. Y.). Vol. 
VIII 589 

380 — Employe of teamster, riding on boxes on freight elevator 
cannot, where elevator was safe and, had boxes been properly 
loaded, he would not have been injured, be deemed to have 
shown deliberate and reckless indifference to danger which 
would bar recovery. Colbourn v. Nichols (Del.). Vol. VI... 140 

380— "Willful" is not necessarily fulfilled by voluntary and inten- 
tional omission but includes element of intractableness, head- 
strong disposition to act by rule of contradiction. Held that 
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plaintiff, injured because of failure to replace guards from 
machine which he was cleaning, was not precluded by statute 
from recovery. Bersch v. Morris & Co. (Kan.). Vol. VI 156 

380 — "Reckless indifference to safety** means more than want of 
ordinary care and. implies rash careless spirit, willingness to 
take chance. ' Farmers* Grain & Supply Co. of Mmden v. 
Blanchard (Neb.). Vol. VI 362 

380 — If reporter riding on trolley car to deliver newspaper story, 
put head out of window carelessly or for own ends, injuries 
would have been misconduct, but not, if object was to see aero- 
plane for purpose of making report in line of duty. Kinsman 
▼. Hartford Courant Co. (Conn.). Vol. V 361 

380— Experienced laundr^man who removed safeguard contrary to 
statute guilty of willful misconduct and could not recover. 
Bay Shore Laundry Co. v. Industrial Accident Commission of 
California et al. (Cal.). Vol. II 207 

380 — Where employee was killed in attempting to operate elevator 
contrary to rules and warnings, action constituted wilful mis- 
conduct to prevent recovery in absence of showing that dis- 
regard of rules was condoned by employer. Pacific Coast Co. 
V. Pillsbury (Cal.). Supp., Vol Al 227 

380 — ''Serious and wilful misconduct" means same as wilful mis- 
conduct — where minor employed about machinery had been 
instructed not to oil it while in motion but did so thought- 
lessly after power was shut off but machine was still in motion 
and was injured, he was not chargeable with wilful misconduct. 
Diestelhorst v. Indust. Ace. Comm. (Cal.). Supp., Vol. Al.... 241 

380 — Wilful misconduct barring right to compensation involves 
more than negligence and does not even include every viola- 
tion of a rule. — Inexperienced employee was not negligent in 
entering suffocating atmosphere of wine vat without testing it 
with candle unless he knew of general practice to make such 
test; much less with wilful misconduct. U. S. Fidelity & Guar. 
Co. V, Indust. Ace. Comm. (Cal.). Supp., Vol. Al 215 

380 — Where workman operatng ore crusher undertook to remove 
fragment which stopped rollers with small stick which was 
drawn between rollers injuring finger, althouj^h he had been 
provided with long handled maul to break ore and was in- 
structed to stop machine by switch 30 feet away in case of 
stoppage, held he cannot be said to have failed to use guard 
ana protection furnished by employer, to make such conduct if 
willful a bar to recovery. Thorn v. Edgar Zinc Co, (Kans.). 
Vol. V 529 

380 — Under that part of section 1, relieving the employer from 
liability for compensation where injury results directly 
from wilful failure of employee to use gruard or protection 
furnished for his use pursuant to any statute or by order of 
state labor commissioner, mere voluntary and intentional failure 
to use such safety appliance does not necessarily render the 
omission wilful. Wilful failure contemplated carries with It the 
idea of premeditation, obstinacy and intentional wrongdoing. 
If there be any evidence reasonably tending to support finding 
of board that faillure to use guards or appliances was not 
wilful, action of board will not be disturbed. Wick et al. v. 
Gunnetal. (Okla.). yol. I 716 

380 — Where employer acquiesced in violation of order, it was nulli- 
fied and employee was not guilty of willful misconduct. Nor- 
dyke & Marmon Co. v. Swift (Ind.). Vol. IV 179 

380 — Pressman catching at falling cards, resulting in injury to hand, 
although warned against, was not guilty of willful misconduct. 
Hyman Bros. Box & Label Co. v. Industrial Ace. Comm. 
(Cal.). Vol. IV 343 
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380— Where blasted stumps were customary and cheapest fuel, and 
mine watchman, required to obtain own fuel, not forbidden to 
use explosives, was killed in so doing, he was not guilty of 
recklessness amounting to willful misconduct. Ocean Ace. & 
Guar. Cor^. v. Pallaro (Colo.). Vol. IV 15 

380 — Where mmor employee wiped grease from running machine, 
despite warning sign, and was so injured, act was not wilful 
disobedience. Western Pac Ry. Co. v. Industrial Ace. Coram. 
(Cal.). Vol. IV 348 

380 — Where evidence established it was deceased's duty to run 
elevator, that condition of elevator was not such as to require 
repairs, contention that deceased, killed while investigating ele- 
vator rope out of order, was guilty of wilful misconduct and 
that accident did not arise out of employment, will be over- 
ruled. Rowe v. Leonard Warehouses, Inc. (Mich.). Vol. IV. 393 

380 — Machinist helper's omission to wear goggles while at danger- 
ous work, contrary to rules and specific instructions, merely 
because he disliked the goggles, was ''serious and wilful mis- 
conduct." McAdoo V. Indus. Ace. Comm. (Cal.). Vol. IV... 469 

380 — Laborer, killed attempting to ride on employer's truck going 
in direction of his work held not guilty of willful misconduct. 
Fiarenzo v. Richards Co. (Conn.). Vol. IV 599 

380 — Claimant's refusal to allow amputation of finger was not un- 
reasonable or willful misconduct prejudicing additional com- 
pensation, where his physician stated that finger could be saved. 
Enterprise Fence & Foundry Co. v. Majors (Ind.). Vol. III.. 113 

380-^Claimant's failure to consult physician until two weeks after 
injury held not to justify denial of all compensation, his con- 
duct not amounting to "willful or serious misconduct'* which 
would possibly justify such denial under one section of statute. 
Rainey v. Tunnel Coal Co. et al. (Conn.) . Vol. Ill 227 

380-*-That lineman killed by contact with wire was guilty of con- 
tributory negligence, or of an infraction of certain rules of 
employer which were enforced with little or no diligence, would 
not constitute "willful misconduct." Indianapolis Light & Heat 
Co. V. Fitzwater (Ind.). Vol. Ill 284 

380— Death of painter while painting inside of tank car without 
using respirator because one furnished was defective, held not 
due to willful misconduct in refusing to use safety appliance. 
General American Tank Car Corporation v. Borchardt (Ind.). 
Vol. Ill 700 

380 — Where employee on master's business was killed in collision 
with electric car, while driving an automobile, his unfamiliarity 
with that particular kind of machine constituted negligence 
only on his part. Maryland Casualty Co. et al. v. Industrial 
Accident Commission et al. (Cal.). Vol. Ill 577 

380 — Where deceased workman was tapping bolt in sand machine 
when he fell into machine and was killed, held though he vio- 
lated instructions, accident cannot be deemed one which did not 
arise out of employment so as to preclude award. National 
Car Coupler Co. v. Marr et al. (Ind.) . Vol. Ill 456 

380 — In the expression *'willful failure or refusal" as used in act 
the word "or" introduced an alternative expression and "willful 
failure" and "willful refusal" are equivalent. Haskell & Barker 
Car. Co. v. Kay (Ind.). Vol. II 466 

380 — Railroad engineer cannot recover for injuries sustained by him, 
brought about by his negligence in violating rules of company 
made for government of his conduct. Rask v. Atchison, T. & 
S. F. Ry. Co. (Kan.). Vol. II 629 

380 — Where workman stopping at commissary on way home was 
struck by stone thrown from blast because of failure to obey 
rule to seek shelter when warned by a whistle, failure to obey 
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rule, though perhaps negligence, was not willful misconduct. 
Merlino v. Connecticut Quarries Co. (Conn.). Vol. II 781 

380 — Employee of car manufacturing concern who crosses track 
between two cars after being warned not to do so, though 
negligent, is not guilty of willful misconduct. Baltimore Car 
Foundry Co. v. Ruzicka (Md.). Vol. II 791 

380 — Where, when injured workman reported to representative of 
employer, neither he nor representative thought wound required 
medical attention, but later condition became worse, so that 
medical treatment was necessary, injury arose out of employ- 
ment. Hall V. J. La Courciere Co. et al. (Conn.). Vol. II 769 

§ 381. INTOXICATION. 

381 — Intoxication to be available as defense must have contributed 
to accident or disabiilty — that employee, killed when truck in 
which he was riding overturned as result of driver's negli- 
gence, was intoxicated would be no defense in action for 
death under act. Hartford Ace. & Indem. Co. v. Durham 
(Tex.). Vol. VI 395 

381 — Where chauffeur was so intoxicated that he could not follow 
employment and was taken to entrance of employer's garage 
and told to j?o home and was later found in the elevator ga- 
rage fatally mjured, accident did not arise out of employment. 
Emery Motor Livery Co. v. Industrial Commission et al. (111.)- 
Vol. V 658 

381 — Though injury arose out of employment, there can be no award 
where injury and death were due to intoxication. Great Lakes 
Dredge & Dock Co. v. Trotzke et al. (Ind.). Vol. Ill 448 

381 — Night watchman when intoxicated neglecting duty, went to 
washroom with intent to sleep, lighted gas heater, etc., and 
was killed by gas, death was not reasonably probable incident 
of employment. John A. Roebling's Sons Co. et al. v. Industrial 
Accident Commission et al. (Cal.). Vol. II 38 

381 — 'Intoxication which does not incapacitate the employee from fol- 
lowing his occupation does not defeat recovery though the intoxi- 
cation may be a contributing cause of the injury. Hahnemann 
Hospital V. Industrial Board of 111. et al. (111.). Vol. 1 754 

§ 382. SATISFACTION OR RELEASE. 

382— Where board approves agreement under Section 57, providing 
that employer and injured may agree upon compensation, 
it may be given same effect as award. In re Stone (Ind.) Vol. I 181 

382 — The act recognizes the legality of voluntary settle- 
ment and release and in the absence of fraud or mutual mis- 
take it cannot be set aside on ground of gross inadequacy of 
compensation following cases cited. Dotson v. Proctor & 
Gamble Mfg. Co. (Kan.). Vol. I 613 

382 — Given on payment of temporary disability is not valid 
unless approved by commission or unless it provides for pay- 
ment of full compensation. Massachusetts Bonding & Ins. Co. 
V. Industrial Accident Commission of California et al. (Cal.). 
Vol. I 484 

382 — Where employer pays wages of injured employees for num- 
ber of weeks and subsequently in part, holding a policy 
of insurance, taken out with express reference to Burke-Roberts 
Employers' Liability Act obtains receipts showing such pay- 
ments as for wages to which employee was entitled under 
Workmen's Compensation Act, upon which it obtains reim- 
bursement from the insurance company, the question whether 
the injury of the employee entitles him to compensation under 
the act will be regarded as eliminated. Summers v. Wood- 
ward, Wight & Co., Ltd. (La.) . Vol. I 208 
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382 — Though the board later refused application by servant to 
review award, settlement agreement evidenced by receipt 
was not final and did not divest board of jurisdiction to make 
further orders. Shaffer v. D'Arcy Spring Co. et al. (Mich.). 
Vol. I 418 

382 — Rule that terms in any agreement made by employer and em- 
ployee, or dependent claimants, concerning compensation, to be 
binding, are subject to approval of Board which will not ap- 
prove settlement not in conformity with Act. Brabon v. Glad- 
win Light & Power Co. (Mich.) Vol II 302 

382 — Under Employers' Liability Act and Compensation Act, com- 
mon-law right of third person to recover for injuries sustained 
by him as consequence of harm and injury coming upon another 
through negligence of defendant is not barred by neglect or 
refusal of such other to give notices which are conditions prece- 
dent to any right of recovery by him, by a release, or by refusal 
to prosecute, since rights of third persons are not included in 
terms of act. Erickson v. Buckley (Mass.). Vol. II 633 

382 — Not providing for full compensation and not approved 
by commission invalid; no bar to an action by employee 
for additional compensation. Employee's Credit Co. et al. v. 
Industrial Ace. Commission et al. (Cal.) . Vol. 1 467 

382 — Agreement between employer and injured servant, when filed 
with board deprives parties of right to arbitration. Curtis v. 
Slater Const. Co. (Mich.). Supp., Vol. Al 890 

382 — Claimant's settlement with third party without consent of 
employer, did not aflFect his claim against employer except as 
to amount — settlement of such claim for less than amount did 
not destroy claim of his dependents after his death. Solomone 
V. Degnon Contracting Co. (N. Y.). Vol. VII 121 

382 — Amount received by employee from third party in lifetime is 
not chargeable against claim of dependents except to extent 
actually received. Solomone v. Degnon Contracting Co. 
(N. Y.). Vol. VII 121 

382 — Injured .employee is not required to establish fact that agree- 
ment for release of further liability was entered into by reason 
of fraud of employer before he can have cause reopened — where 
injured's agreement releasing further liability is signed and ap- 
proved by commissioner, equitable grounds for setting aside 
release must be established before case can be reopened — if 
injured believed results of injury were ended at time he signed 
release, but it afterwards developed that further pain was 
attributable to injury, fact would justify reopening of case. 
Vodopich V. Trojan Mining Co. (S. D.). Vol. VII 507 

382 — Award not barred by agreement between injured and employer 
unless approved by commissioner. Maxwell's Case (Me.). 
Vol. VII 429 

382 — Employer cannot repudiate agreed settlement with claimant, 
in reliance on which claimant had dismissed petition for com- 
pensation and had taken out letters of administration on hus- 
band's estate, on ground that settlement was entered into by 
employer without full knowledge of facts. Kuhn v. Ra. R. Co. 
(Pa.). Vol. VIII 274 

382 — Consideration for claimant's covenant not to sue third person 
held not allowable in reduction of claim. Claimant's covenant 
not to sue third person held not release of liability for "dam- 
ages." Renner v. Model Laundry. Cleaning & Dyeing Co. 
(Iowa). Vol. VIII SIS 

382 — Settlement agreement of insurance carrier with dependent of 
deceased employee, that payment of certain amount per week 
in accordance with act should be made so long as required by 



Digitized by 



Google 



140 WORKMEN'S COMPENSATION 

act, not being based on consideration of forbearance to sue, but 
on mutual mistake that employee was injured while engaged 
in interstate commerce was within iscope of act, was without 
consideration. Nelson v. London Guar. & Ace. Co. (Cal.). 
Vol. VI 6 

382-^Where it was conceded that plaintifif was entitled to payments 
received and only question was whether disability was total 
or not, plaintiff's acceptance of payments for some weeks did 
not, where he was assured it was no waiver of rights, amount 
to compromise and settlement, precluding common law remedy 
to which he was entitled because engaged in work of maritime 
nature. Gray v. New Orleans Dry Dock & Shipbuilding Co. 
(La.). Vol. VI 46 

382 — Provision of act that employee does not have right to grant 
release of claim applies to claim against insurer substituted for 
insolvent assured. 111. Indemn. Ex. v. Indust. Comm. (111.). 
Vol V 42 

382---Under act requiring commission to be made party to proceed- 
ings in district court and requiring commission's approval of 
compensation claims, district court has no power to render 
judgment on stipulation for sum less than that awarded by 
commission without its approval. Industrial Commission of 
Colorado v. London Guar. & Ace. Co. (Colo.)* Vol. V...... 155 

382 — Fact that injured employee may have obtained compensation 
for total incapacity from another master for subsequent injury 
to which he was not entitled cannot defeat his right to recover 
compensation for total disability in action agtiinst insurer of 
first master, fraud if any, being on second. Home Life & Acci- 
dent Co. V. Corsey (Tex.). Vol. V 319 

382 — Where employer and employee agreed with court's approval 
as to compensation for temporary disability, subsequent release 
executed by employee without consideration or approval of 
court was not "settUment" and did not aflFect original settle- 
ment. Clarkson v. Northwestern Consol. Milling Co. (Minn.). 
Vol. V 540 

382 — Where agreement upon settlement between employer and em- 
ployee ir reached subject to commissioner's approval and em- 
ployer's insurer acts thereon and pays part of stipulated sum to 
insured employee without referring matter to Commissioner for 
approval, it is bound by the agreement and employee has ac- 
tion thereon without alleging or proving insolvency of em- 
ployer. Adel V. Casualty Co. of America (la). Vol. V 521 

382 — Erroneous belief that state compensation laws applied to in- 
jury or death in maritime accident, facts of which accident 
were fully known, was mistake of law and not of fact, and does 
not invalidate resulting voluntary compromise and settlement — 
where Board has no authority to compel parties to enter agree- 
ment but may invite them to do so and if they do not, may 
certify the case and facts to court. Compensation claims en- 
tered into upon such invitation accompanied by statement of 
certification to court would be result of failure to comply with 
invitatfon, is not entered into under compulsion. O'Brien v. 
Det Forende Damphibs Selskab (N. J.). Vol. V 867 

382 — Employee was entitled to compensation for inguinal hernia 
sustained in course of employment notwithstanding agreement 
releasing employer from such liability. Hines v. Indust. Ace. 
Comm. (Cal.). Vol. V. 773 

382 — In widow's suit under Federal Act for death of husband, 
agreement between her and defendant railroad that judgment 
should be entered for $9,000, if her contention that husband 
was injured in interstate commerce was correct, was against 
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public policy in alternative provision that otherwise jud^irment 
should be entered for only $3,000, approximate amount en- 
titled to receive under State Act Pinkney v. Erie R. Co. 

(Pa.). Vol. V 892 

382 — Written contract between employer and dependent widow of 
deceased in compliance with statute, which was performed for a 
time, was a settlement though not mentioning whether parties 
were engaged in interstate commerce. Employer's misconcep- 
tion of whether liable under state or federal statute, or ignor- 
ance of the law, was not such mistake as to authorize setting 
aside partially performed settlement under state law — where 
insurer stopped payment on such settlement because of claim 
that deceased was engaged in interstate commerce, it was 
estopped to assert injiuy did not arise out of employment. 
Bach v. Interurban Ry. Co. (la.). Vol. IV 63 

382 — Under act, authorizing award if not settled by agreement, a 
settlement made without fraud after injury is binding. Jenkins 
V. Texas Employers* Ins. Ass'n. (Tex.). VoL IV 143 

382 — Where employer and insurer failed to frankly report to 
board entire injury to applicant, receipt reciting that it 
meant final settlement by applicant would not bar further 
proceeding. Green v. Buidk Motor Co. et al. (Mich.). Vol. 1.1016 

382 — Where street railway company did not elect not to be bound 
by act, agreement between it and a motorman that he would 
assume all risks of own negligence does not prevent award for 
death or injury of motorman. Chicago Rys. Co. v. Indust. 
Board (III.). Supp., Vol. Al 364 

382 — Seaman who received compensation for few weeks without 
agreement or award was not precluded from suing in admiralty 
by his receipt releasing employers from further liability where 
he supposed it was merely receipt for mone^ received and 
immediately insisted on further compensation. Riegel v. 
Higgins (U. S.). Supp., Vol. Al 80 

382 — ^Any release of liability by workman, or agreement or award 
is void as against workman unless hied by employer in county 
where accident occurred within sixty days after it is made. 
Rodarmel v. Carey Salt Co. (Kan.). Supp., Vol. Al 647 

382 — Where citizen in foreign state executed release of employer 
from liability for injuries in employment in other state, it was 
valid defense to action in such state. Leach v. Mason Valley 
Mines Co. (Nev.). Supp., Vol. Bl ...1114 

382 — Employer cannot complain of agreement for compensation 
approved by board because it made no provision for payment 
during partial disability in course of recovery — ^agreement for 
compensation between employee, employer and insurance car- 
rier, knowing all details, pursuant to act, is admission of lia- 
bility, when approved by board has force and effect of award. 
Home Packing & Ice Co. v. Cahill (Ind.). Vol. IV 184 

382 — Mother, by accepting settlement as administratrix of estate 
or as individual for all claims against company, whose negli- 
gence caused son's death, did not thereby release his employer 
from liability, the employer being free to proceed against negli- 
gent company. Naert v. Western Union Tel. Co. (Mich.). 
Vol. IV 231 

382 — Obligation assumed by insurer under act and policy, no 
broader than act, held to indemnify employer against liability 
imposed on him by act and nothing else. Kratz v. Holland 
Inn (Iowa). Vol. IV. 487 

382 — Agreement between insurer and widows of diseased em- 
ployees by which insurer agrees to pay compensation under 
act is not admission of common law or statutory liability, and 
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amount agreed to be paid is not adjustment of claim on causes 
outside ^ct. Sterling v. London Guar. & Ace. Co. (Mass.). 
Vol. IV , 610 

382 — Settlement made by workman with employer and insurer on 
assumption only one eye was lost, and release executed, does 
not bar from thereafter claiming for injury to other eye. 
Zinken v. Melrose Granite Co. (Minn.). Vol. IV 614 

382 — Settlement receipt neither filed nor approved by Board does 
not prevent action by board. Adams v. W. E. Wood Co. et al. 
(Mich.). Vol. Ill : 311 

382-— Where watchman was killed while acting at crossing for both 
intrastate and interstate carrier, wife executed written release 
to interstate carrier in consideration of certain amount, release, 
in so far as any claim under state act was concerned, was invalid 
as against intrastate carrier, where it did not provide for full 
compensation in accordance with provisions of act. San Fran- 
cisco-Oakland Terminal Rys. v. Industrial Accident Commission 
(Cal.). Vol. Ill 682 

382 — Though receipt and release given at time servant made settle- 
ment for injuries did not mention Compensation Act, as em- 
ployer was operating under act, it must be deemed that settle- 
ment was made under act. Wabash Ry. Co. v. Industrial Com- 
mission et al. (111.) . Vol. Ill 435 

382 — Agreements between employer and employee as to compensa- 
tion must be filed with and approved by board, is not final 
and binding until so filed and approved, and such approval may 
not be given unless terms conform to act — where widow of 
driver, killed by truck of another company, made agreement 
with employer and insurer that she mi^ht sue other company 
under conditions stated, held it was void ab initio as opposed 
to public policy and express statute. Dettloff v. Hammond, 
Standish & Co. (Mich.). Supp., Vol. Al 899 

382 — Where employer pays wages of injured employee in full for 
number of weeks and received reimbursement and obtained 
receipts for such payments from insurer, question whether 
employee is entitled to compensation is eliminated. Summers 
V. Woodward, Wight & Co., Ltd. (La.). Supp., Vol. Al 714 

382 — Agreement fixing compensation and release may be set aside 
where amount is grossly inadequate and agreement is made 
under mutual mistake as to nature and extent of injuries — in 
such case it is error to instruct jury that they may find for 
plaintiff if amount is grossly inadequate without modifying 
this condition and to instruct that they may find for plaintiff if 
he signed release under mistaken belief, and not refer to mis- 
take of defendant concerning such injuries — held that release 
contemplated in statute is discharge of defendant from further 
liability under agreement, award of arbitration or court judg- 
ment. Weathers v. Kansas City Bridge Co. (Kan.). Supp., 
Vol. Al 671 

382 — Provision authorizing award to be set aside has no application 
to contract releasing employer from further liability-r-payment 
of substantial sum is sufficient consideration to support contract 
releasing employer from further liability. Odrowski v. Swift 
& Co. (Kan.). Supp., Vol. Al 643 

382 — Under act, board did not have authority to approve lump sum 
compensation agreement between widow and employer, where 
case was not unusual and weekly payments had been made. 
In re Beggs (Ind.). Supp., Vol. Al 484 

382 — City cannot compromise claim by injured workman by pay- 
ment in lump sum. State ex rel. Fletcher v. Carroll, City 
Comptroller (Wash.). Supp., Vol. Bl 1611 
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(B) Compensation. 

§ 383. ACCIDENT OR INSURANCE FUNDS, AND CONTRI- 
BUTIONS THERETO. 

383 — Defendant's liability under its contract did not depend upon 
notice of contract by defendant to Industrial Board prior 
to injury — only notice required is notice of employee's in- 
jury within reasonable time to defendant and board. South- 
western Surety Ins. Co. v. Curtis et al. (Tex.). Vol. 1 875 

383 — Compensation act empowering commission to fix rates of 
insurance is not unconstitutional — statute gives commission 
power to fix rates to be charged by stock corporations or 
mutual associations — when commission establishes rate for 
state insurance, rate so established becomes the rate to which 
other workmen compensation insurers must conform — commis- 
sion has authority to reject policy where it provides in general 
terms for participation by employer. Scranton Leasing Co. v. 
Industrial Commission of Utah (Utah) . Vol . 1 882 

383 — Mere contest by employer of order of Commission for commu- 
tation of award of death benefit to widow does not constitute 
good cause within act empowering Commission to revoke, for 
good cause shown, its consent for self-insurance State-In- 
dustrial Commission v. Yonkers R. Co. (N. Y.). Vol. III... 512 

383 — It is for commission alone to decide whether an employer will 
deposit security where it has elected to come under the act. 
Industrial Commission of Utah v. Daly Mining Co. (Utah). 
Vol. II 156 

383 — While jurisdiction of commission is limited to settlement of 
disputes arising under legislation contemplated by statute it 
may determine question of breach of warranty of insurance 
policy arising, in proceedings for compensation. Employers' 
Liability Assur. (Torp., Ltd., of London, Eng. v. Industrial 
Accident Commission (Cal.). Vol. II 25 

383 — Where plaintiff insured all defendant's employees, both believ- 
ing that employees in different work in different county were 
not covered, policy stating that work was in one county only, 
defendant thinking no insurance for different work was re- 
quired, byt commission awarded compensation to such work- 
man and required plaintiff to pay it, plaintiff could recover 
amount from employer — master could not take advantage of 
policy clause permitting adjustment of premium for new risk 
— ^policy, nevertheless, as between plaintiff and defendant, did 
not cover workman injured — master having two separate and 
distinct occupations, both of which require insurance under act 
may take out two policies each covering one occupation and 
not the other. United States Fidelity & Guaranty Co. v. 
Taylor (Md ). Vol. II 794 

383 — -It was improper for Commission, pursuant to previous resolu- 
tion, to require self-insurer, whose solvency was not questioned 
to pay into state fund present value of award to widow and 
children of deceased employee — while law provides that Com- 
mission may require agreement on part of any employer to pay 
award computed under section 27 into special fund, or state 
fund as condition to self-insurance, sucji consent does not re- 
quire employer to observe arbitrary and illegal orders of Com- 
mission. Sperduto v. New York City Interborough Ry. Co. 
(N. v.). Vol. Ill 503 

383--Discretion of commission, giving employer consent to self- 
insure to require deposit of bonds or securities, is not limited 
to case where there is doubt at time of employer's ability — re- 
quirement to deposit $20,000 in bonds held not an abuse of dis- 
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cretion. Bank of Los Banos v. Indus t Ace. Comm. (Cal.). 
Vol. IV 587 

383 — Act does not preserve right of action existing. in favor of in- 
jured employee who would other>yise fall within act against 
employer who fails to pay into accident fund amount it would 
be required to contribute because employee was within act. 
Gowey v. Seattle Lighting Co. (Wash.). Vol. IV 752 

383 — Where rider covered asstired's liability under act, all conflict- 
ing provisions as to substitution of insurer of insolvent em- 
ployer were set aside. 111. Indem. Ex. v. Indust. Comm. (111.). 
Vol. V 42 

383 — Where subcontractor, also engaged in independent work, ap- 
plied to lumber company, his principal, to carry his liability in- 
surance upon its policy, and its insurer endorsed upon policy 
provision that pohcy should apply in all terms and conditions 
to include subcontractor, and he believed policy covered all 
his employees and paid premiums on that basis, it was too late 
for insurer on review of award of Board to claim policy covered 
only employees engaged in his work as subcontractor. Brown 
V. Bouschor (Mich.). Vol. V 260 

383— Where servant had arm fractured and four months later frac- 
ture parted when he attempted to crank automobile, such part- 
ing was result of first accident and compensation should be 
paid by insurance company carrying insurance at time of first 
accident, not by company carrying msurance at time of second 
accident. Phillips v. Holmes Express Co. (N. Y.). Vol. V... 440 

383 — Policy issued by indemnity company to pavinflr company, held 
not to cover liability of latter for deceased workman injured 
in work expressly excepted — Commission was without power 
to make new contract between employer and insurer. Wors- 
wick Street Paving Co. v. Indust. Ace. Comm. (Cal.). Vol. V. 342 

383 — While act merely requires school district to pay compensation 
and does not provide how fund to pay it shall be raised, yet 
that standing alone would no^ necessarily relieve school district 
from power or duty of paying compensation, nor would fact 
that school funds partake of nature of trust funds — under act 
school board is liable to injured teacher for amount awarded 
as compensation by commission, and such amount is payable 
out of funds raised by taxation for support and maintenace of 
schools. Woodcock v. Board of Education of Salt Lake City 
et al. (Uuh). Vol. V 620 

383 — Employer is primarily liable for compensation to employee 
and fact that he has insured payment does not relieve him 
where insurer is insolvent; default of either employer or insurer 
not excusing payment by the other. American Fuel Co. of 
Utah V. Indust. Comm. of Utah et al. (Utah). Vol. V 616 

383 — Under act state treasurer is made custodian of fund for pay- 
ment of claims and it is held that such fund is special and 
not public fund — when claim has been presented to board and 
been determined and definite amount awarded, board may 
draw voucher against treasurer as cusodian of such fund, direct- 
ing payment of amount stated — state auditor has no authority 
to issue warrant for payment of award made by board. State 
ex rel. Stearns v. Olson, State Treasurer (N. D.). Vol. V 574 

383 — Where insurer issues policy to insure employees of Nebraska 
corporation while at work on premises partly without state 
and retains premium money paid therefor, it is estopped to 
deny liability on plea that it did not insure against accidents 
not occurring within state. Venuto v. Carter Lake Club 
(Neb.). Vol. VI "594 
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383 — Regulations under Porto Rican Compensation Law presumed 
to give employer notice of premium assessments. Camunas v. 
Porto Rico Ry., Light & Power Co. (U. S.). Vol VIII 467 

383 — Right of cancellation of policy could be exercised by insurer 
only as prescribed therein — policy canceled by insurer held 
canceled under clause giving parties mutual right of cancella- 
tion not repugnant to other terms of policy— employee's assent 
to cancellation of policy by insurer was not necessary. Al- 
tinovitch's Case (Mass.). Vol. VII 443 

38S— If under laws of Texas employee was protected by policy 
issued by employer's insurer, such protection was not lost 
because employer failed to pay proper premium to insurer. 
Home Life & Accident Co. v. Orchard (Tex.). Vol. VII 688 

383— It is essential to recovery against insurance company by em- 
ployee to show that such insurer was carrying the risk. U. S. 
Fidelity & Guaranty Co. v. Nelson (Tex.). Vol. VII 835 

383 — Payment of funeral expenses does not release from payment 
into genera] fund for increased compensation to other injured 
workman — legislature had power to create general fund requir- 
ing all employers to contribute, to be paid out only to those 
receiving additional injuries after once having been compen- 
sated. In re Edsall. In re Newman (N. Y.). Supp., Vol. B1.1344 

383— Notice of cancellation by registered letter to insured's last 
known place of residence, ten days before cancellation takes 
effect and giving notice to commission at same time, is sufficient 
compliance with act, though address slightly misspelled and, 
through own fault, insured did not receive it — insurer is ndt 
estopped to assert cancellation because it sent representative to 
check insured's pay rolls, knowing he had not received notice 
and without informing him of purpose — nor because it accepted 
part of premium due at time of cancellation, after accident to 
employee commission has power to determine whether policy 
has been cancelled. Skoczlois v. Vinocour (N. Y.). Supp., 
Vol. Bl 1221 

383 — Requirement of deposit by self insurer to meet future pay- 
ments does not apply to award to widow. Adams v. N. Y., O., 
& W. Ry. Co. (N. Y.). Supp., Vol. Bl 1174 

383 — "Subscriber" is employer who has become member of associa- 
tion or insured under act — act fixes scope of insurance as to 
rights of employee and they cannot be narrowed by contract 
between employer and insurer. In re Cox (Mass.). Supp., 
Vol. Al 804 

§ 384. AMOUNT AND COMPUTATION OF AWARD. 

384 — State courts are obliged by rulings of Supreme Court of the 
United States to fix amount of compensation, if compensation 
be due to beneficiaries of deceased employee under Federal 
Employers' Liability Act, at present or cash value of what 
employee might reasonably have contributed to support of 
beneficiaries during his life expectancy — in determining it ac- 
cording to American Experience Table of Mortality, court 
adopts rule of adding eight years to the age of the man because 
of his hazardous occupation. Jones v. Kansas City Southern 
Ry. Co, (I^.). Vol. II .' 81 

384 — Whether schedule of compensation to be paid employees under 
act is too low, is question for Legislature and not for court. 
Zancanelli v. Central Coal & Coke Co. (Wyo.). Vol. II 715 

384 — Under Employers' Liability Act no recovery can be had for 
pain and suffering endured by employee, recovery being limited 
to monetary loss of those entitled to share therein. Oliver v. 

Seaboard Air Line Ry. (U. S.). Vol. II 741 

10 — Dlgeat 
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§ 385. DISABILITY BENEFITS. 

385 — Under section 2 of the Workmen's Compensation Act in the 
case of a partial but permanent loss of usefulness of both hands, 
or arms, or feet, or legs, or eyes or any two thereof, the com- 
pensation shall bear such relation to the compensation therein 
provided for total and permanent disability as the partial but 
permanent disabilities collectively bear to total and permanent 
disability. Orlando v. F. Ferguson & Son (N. J.). Vol. I.. 100 

(1). In general. 

385- (1) — Failure to find work is no ground for compensation, if fail- 
ure has origin in general business conditions and slackness of 
demand for labor. Jordan v. Decorative Co. (N. Y.). Vol. 
VIII 115 

385-(l) — Declarations of claimant that she could not work under 
conditions which involved mere personal friction between her 
and her superior, unsupported by other evidence, were insuffi- 
cient to show that she was not able to perform services re- 
quired of her. Schapiro v. Wanamaker (N. Y.). Vol. VIII... 623 

385-(l)> — Compensation not defeated by ability to perform similar 
skilled work for same wages. Geis v. Packard Motor Car Co. 
(Mich.). Vol. VIII 554 

385-(l) — ^Evidence that claimant had been employed as foreman 
and inspector, which was skilled work, and that he was still 
unable to perform duties of that employment because of injuries 
feceived, though he had been employed by the employer since 
injury, held to sustain finding that he was still disabled. Myers 
V. Wadsworth Mfg. Co. (Mich.). Vol. VIII 549 

385-(l)-y-Compensation for both temporary and permanent dis- 
ability is left to judgment of commission. Hysterical condi- 
tion is element of compensation. Moray v. Indust. Comm. 
(Utah). Vol. VIII 747 

385-(l) — Wages paid after injury are not conclusive of question 
of compensable disability. London Guar. & Ace. Co. v. Indust. 
Ace. Comm. (Colo.). Vol. VIII 078 

385-(l) — "Disability" means impairment or lessening of earning 
capacity, and not loss of member or permanent loss of use 
thereof. Moses v. Nat'l Union Coal Mining Co. (Iowa). Vol. 
VIII 810 

385-(l) — Compensation should be arrived at by dividing 300 times 
the average daily earnings by 104, unless there is custom 
to operate for only part of the working days, in which case such 
number of days should be substituted for 300 — this applies to 
miners where custom is to mine and ship coal 220 days each 
year — earnings received by injured employee do not include 
money paid by miner for powder and blacksmith work, which 
must be deducted from actual total amount received for a year. 
Richards v. Central Iowa Fuel Co. (Iowa) . Vol. 1 977 

385-(l) — Employee not entitled to compensation for the Sunday 
preceding the Monday on which he went to work. Beers v. 
Beers Bros. — In re Zurich General Accident & Liability Ins. 
Co., Limited (N. Y.) . Vol. I 701 

385- (1) — Board may determine compensation, but must do so 
pursuant to terms of act, but it cannot measure compensation 
by damages provable. McMullen v. Gavette Const, et al. 
(Mich.). Vol. I 1006 

385- (1) — Wages as used in statute relating to expected increases 
in wages refers to those earned in particular employment, 
out of which injury arose. In re Gagnon. In re Massachusetts 
Bonding & Ins. Co. (Mass.) . Vol. I 84 
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385-(l) — A workmen's compensation judgment for a certain sum and 
over 200 future weekly installment items, for which execution 
should issue, if not paid when due, was not improper. General 
Accident, Fire & Life Assur. Corp., Ltd., v. Evans et al. (Tex.). 
Vol. I 1148 

385-(l) — Compensation should be allowed up to date of trial 
alone without prejudice to sue for unmatured installments, 
and judgments should not be given for total amount. Southern 
Surety Co. v. Stubbs et al. (Tex.). Vol. I . .• 444 

385-(l) — There being evidence that ordinary wage for painters 
paid in that locality was $4.50 per day, the commission was 
justified in making an award based on such wage instead of 
$2.50, amount received by the injured painter. Hickox et al. 
V. Industrial Accident Commission of state of California et al. 
(Cal.) . Vol. I 493 

385-(l) — Where coal miner was prevented from earning average 
amount earned by miners because of conditions existing in room 
where he worked and not through lack of industry or inability, 
compensation will be based on average amount earned by 
miners doing similar work and not on actual amount earned by 
injured. Ccntralia Coal Co. v. Indust. Comm. (111.). Vol. VIII. 22 

385-(l) — Where employee had earned as much or more since injury 
as he was earning at time of injury, and it did not appear that 
he was unable to work in employment in which he was en- 
gaged at time of injury, award of one-half difference between 
weekly earnings at time of accident and wage he was able to 
earn thereafter in same employment must be set aside. Wood- 
cock V. Dodge Bros. (Mich.). Vol. VIII 97 

385-(l) — Injured workman's loss of earning capacity is measured by 
average weekly earnings — basis of computation, when he has 
worked less than year, cannot be that prescribed where one 
has worked substantially a year. Wage scale of fellow em- 
ployee who had worked more than year was available for pur- 
pose — full wage scale of claimant should be presented. Thi- 
hcault's Case (Me.). Vol. VII 65 

d85-(l) — Average prevailing wage for less than "net period of two 
calendar weeks," held basis for compensation — where servant 
worked sporadically, new contract being made for each day's 
work, compensation for injury must be based on average wage 
prevailing in occupation. Mazzi v. Smedley Co. (Connj. 
Vol. VII 393 

38S-(1) — Compensation cannot be paid employee for injury which 
does not incapacitate employee for at least one week. U. S. 
Fidelity & Guaranty Co. v. Nelson (Tex.). Vol. VII 835 

385-(l) — Act is intended to provide system which will make award 
in all cases, regardless of cause or manner of infliction, limited 
in amount, but commensurate in some degree with disability 
suffered. Klippert v. Indust. Ins. Dept. (Wash.). Vol. VII... 843 

385-(l)^ — Person holding title of executive managine^ officer of a 
corporation and at the same time being its employee and per- 
forming the work of such, in which he is injured, should be 
allowed to draw compensation based only on wages received 
by him tn his capacitv as employee. Skouitchi v. Chic Cloak 
& Suit Co. (N. Y.). Vol. VII 772 

385-(l) — Act in 1913 did not entitle to compensation for injury not 
diminishing earning capacity. Johnstad v. Lake Superior Term. 
& Transf. Ry. Co. (Wis.). Supp., Vol Bl 1676 

385-Cl) — Whert employee suffers two distinct iniuries, payments 
should not be made to run concurrently where aggregate will 
exceed maximum weekly allowance under act, but should be 
separate, one followincf other. State ex rel. Minneapolis Office 
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& School Furn. Co. v. Dist. Court Hennepin County (Minn.). 
Supp., Vol. Bl 1063 

385-(l) — Award for temporary total disability, followed by partial 
permanent disability, cannot exceed four times average earn- 
ings. Karges v. Indust. Comm. (Wis.). Supp., Vol. Bl 1679 

385-(l) — Provision for minimum weekly payment for partial in- 
capacity means that workman shall receive at least that amount 
for every week that incapacity continues until statutory time 
limit is reached. Seckman v. Monarch Cement Co. (Kan.). 
Supp., Vol. Al 660 

385-(l) — Where injured servant at time of injury suffered from 
tumor which was aggravated by injury, he was entitled to 
compensation. Big Muddy Coal & Iron Co. v. Indust. Board 
(111.). Supp., Vol. Al 329 

385-(l) — Court or board have no discretion as to amount to be paid 
under act and it is immaterial that injury did not seriously 
impair working power of employee who soon went back to 
work. H. K. Toy & Novelty Co. v. Richards (Ind.). Supp., 
Vol. Al 515 

385-(l) — Where work was done during whole year and men worKed 
seven days a week, award was properly determined by board 
upon basis that annual earnings are 300 times average daily 
earnings. Decatur Ry. & Light Co. v. Indust. Board (111.). 
Supp., V6l. Al 373 

385-(l) — Where employee worked during summer and in fall, 
after school, as spare-time worker, there was no basis for board 
to ascertain "average weekly wages" — board's finding of "lost 
time" cannot be sustained — amount of compensation is to be 
determined not by what is capable of being earned but what is 
actually earned. In re Rice (Mass.) . Vol. I 816 

385- (1)— 'Employment of cleaning roofs, preliminary to painting 
being irregular and only occasional, average annual earn- 
ings are to be fixed not according to method provided by Sec. 
17, subdivisions 1 and 2, but according to subdivision 3 as 
amended. Mahaffey et al. v. Industrial Accident Commission 
(Cal.). Vol. I : 909 

385-(l) — Proper to use the number 332 for one working seven 
days per week, in absence of any showing that it was unfair, 
but commission cannot arbitrarily fix any particular number for 
all classes of persons. In re Prentice — Prentice v. New York 
State Rys. (N. Y.) . Vol. I 685 

385-(l) — Where employee worked only half-day on Saturday, held 
that weekly wage should be divided by 5% to determine average 
daily wage. Right v. York Mfg. Co. (Me.). Supp., Vol. Al.. 734 

385- (1) — Any payments accruing after death of workman are pay- 
able to dependents, not to personal representatives. Wozneak 
V. Buflfalo Gas Co. In re Travelers' Ins. Co. (N. Y.). Supp., 
Vol. Bl 1431 

385-(l) — Where employer concedes that servant was injured 
by accident in slight measure at least servant is entitled to 
recover damages for whatever injury he actually suffered. 
Superior & Pittsburg Copper Co. v. Davidovich (Ariz.) Vol. 1 . 727 

385-(l) — Injured employee, not having worked substantially whole 
year, average weekly wage of fellow employee is proper basis 
for computing award. Bylow v. St. Regis Paper Co. In re 
First Mut. Liab. Ins. Co. (N. Y.). Supp., Vol. Bl 1425 

385-(l) — "Disability" means "impairment of earning capacity," not 
"loss of a member." Marhoffer v. MarhoflFer. In re Zurich 
Gen'l Ace. & Liab. Ins. Co. (N. Y.). Supp., Vol. Bl 1200 
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385-(l) — Provision concerning "time lost" construed to include time 
during which one does not work because of bad weather. In re 
Bartoni (Mass.). Supp., Vol. Al 764 

385-(l) — Evidence held to show that inability to work endured much 
longer than period for which compensation had been paid. 
Riegel v. Higgins (U. S.). Supp., Vol. Al 80 

385- (1) — Act held to contemplate other total and permanent dis» 
abilities than those named. Safety Insul. Wire & Cable Co. v. 
Court of Com. PL, Hudson County (N. J.). Supp., Vol. Bl 1171 

385-(l) — Fact that employee earns higher wages after than before 
injury does not deprive of right to compensation. Epsten v. 
Hancock- Epsten Co. (Neb.). Supp., Vol. Bl 1094 

385-(l) — Consecutive, not concurrent, awards may be made for tem- 
porary total disability and various permanent partial disabilities. 
Days V. S. Trimmer & Sons. In re Aetna Life Ins. Co. (N. Y.)- 
Supp., Vol. Bl 1299 

385- (1) — On theory of total incapacity as found, conclusion of law 
as to sum allowed was correct. Sauvain v. Battelle (Kan.). 
Supp., Vol. Al 657 

385-(l) — In awarding compensation to injured employee, who 
worked, in week of 54 hours, five 10-hour days and 1 4-hour 
(Saturday), commission erred in determining that employee 
worked only 5H days a week and that weekly wages must be 
determined by dividing wage by 5j4 to find daily wage, and 
then by multiplying such average daily wage by 300 to find 
annual earnings and then dividing such sum b^ 52 in order to 
determine basis of average weekly wage. Roskie v. Amsterdam 
Yarn Co. (N. Y.). Vol. VI 88 

385- (1) — Compensation for injury -is properly awarded from 
eleventh day after injury to date of first hearing before board, 
to continue during period of total incapacity. Barry's Case. 
(Mass.). Vol. VI 57 

385-(l) — Where employment is continuous, average weekly wage 
may be computed by multiplying average daily wage by 300 
and dividing by 52 but where intermittent, it is determined by 
dividing aggregate amount earned by the number of weeks 
including week in which no work was done. State Road Comm. 
V. Indus. Comm. of Utah (Utah). Vol. VI 404 

385-(l) — Where employee violates rule of commission or disobeys 
orders of attending physician or otherwise arbitrarily refuses 
to cooperate with those in attendance upon him, award should 
cover only such period of incapacity or disability as would 
ordinarily result from such injury. Varoukas v. Indus. Comm. 
of Utah (Utah). Vol. VI 598 

385-(l) — Employees, receiving tips, are entitled to have tips con- 
sidered in determining amount of awards under act, provided 
employers contemplate that they receive such g^ratuities — where 
truck driver delivering meat received tips without knowledge 
of employer, amount so received should not be considered in 
fixing amount of compensation in absence of evidence of cus- 
tom to give such tips. Begendorf v. Swift & Co. (N. Y.). 
Vol. VI 560 

385- (1) — Amount of award is to be based on proportion of disability 
to normal ability, regardless of previous partial impairment of 
normal ability^-one who by accident lost all vision except 
enough to enable him to recognize a form without distinguish- 
ing its outlines is "blind" within the act. Industrial Commis- 
sion of Colorado et al. v. Johnson (Col.). Vol. II 43 

385-(l) — Legislature intended, if employment operated all the 
working days of the year, and employee's wages were not de- 
terminable otherwise, that 300 should be taken as basis from 
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which to calculate compensation and that if employment oper- 
ated only part of working days such number should be taken 
as a basis; not less than 200 being used in any event. Ruda v. 
Industrial Board of Illinois et al. (Ill J. Vol. II 220 

385-(l) — Legislature made a full day's work of eight hours basis of 
ascertaining average weekly earnings. Ruda v. Industrial 
Board of Illinois et al. (111.). Vol. II 220 

385-(l) — Workman engaged for specific employment at fixed 
amount may recover, based upon earnings of persons in that 
grade of service, for injury received while working for less 
wages in different grade to which he had been assigned for 
short time — statute authorizes an allowance for hospital charges 
of reasonable amount actually and necessarily incurred. 
Bundy v. Petroleum Products Co. (Kans.). Vol. II 250 

385-(l) — Employee who lost one eye before entering employment 
and thereafter through accidental injury lost sight of remaining 
eye was entitled to compensation for "total incapacity for work 
— ^presumption arises in favor of employee who lost one eye 
before entering employment — ^additional compensation could be 
had for only 50 weeks. In re J. & P. Coats (R. I.), Inc., et al. 
(R. I.) Vol II 557 

385-(l) — Where injury caused temporary total disability and evi- 
dence indicates permanent partial disability, employee is en- 
titled to award for entire period not exceeding 300 weeks, less 
number of weeks for which compensation already received. 
Mack V. Legeal (La.). Vol. IV 202 

385-(l) — In case of injury to minor employee, act justifies compen- 
sation on basis of probable* wage at 21, not after. Western 
Pac. Ry. Co. v. Industrial Ace. Comm. (Cal.). Vol. IV 348 

385-(l) — Commission computing compensation of injured minor 
employee should use basis of probable wages "at" twenty-one, 
not those long "after" majority. 'Hyman Bros. Box & Label 
Co. V. Industrial Ace. Comm. (Cal.). Vol. IV.... 343 

385-(l) — ^Tips received by Pullman car porter are understood by 
him and company to be part of wages and can be considered 
in determining compensation for injuries. Bryant v. Pullman 
Co. (N. Y.). Vol. IV 533 

385-(l) — Where employee was accustomed to receive tips, con- 
sidered in fixing wages, in computing average weekly wage for 
award, tips should be included. Sloat v. Rochester Taxicab 
Co. In re London Guar. & Ace. Co. (N. Y.). Supp., Vol. Bl . .1403 

385-(l) — Where claimant worked for employer only short time, 
mostly piece work, commission was justified in determining 
average weekly wage as that of employees in same class. 
Shaw V. American Body Co. (N. Y.). Vol. V 112 

385-(l) — Inquiry respecting extent of injury to employee should 
be directed to condition at time of examination or trial. Up- 
dike Grain Co. v. Swanson (Neb.). Vol. V 289 

385-(l) — Intent and purpose of act was to secure to injured em- 
ployee compensation to extent of disability actually sustained, 
and provisions as to payments for specific injuries must yield 
thereto; they create a greater disability. State ex rel. Brod- 
erick v. District Court of Ramsey County. (Minn.). Vol. V... 286 

385-(l) — In computing wages under act, regard may be had to aver- 
age weekly amount earned by one in same grade, same work, 
and same employer, when by reason of shortness of time of 
employment, its nature or terms, it becomes impracticable to 
compute average wage during 12 months preceding injury by 
dividing amount by 52 — amount actually earned by employee in 
particular employment should govern in computing compensa- 
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tion unless computation is impracticable. King's Case (Mass.). 
Vol. V 256 

385-(l) — Where employee worked only five days per week, average 
weekly wage cannot be computed under provision that daily 
wage be multiplied by 300 and divided by 52, but should be 
computed under provision that sum representing annual earn- 
ing capacity be divided by 52. Remo v. Skenandoa Cotton 
Co. (N. Y.>. Vol. V 442 

385-(l) — Injured employee of hotel, held not entitled to have money 
value of free board included as part weekly wages in comput- 
ing amount of compensation, money value of board not having 
been fixed at time of hearing. Picanardi v. Emerson Hotel 
(Md.). Vol. V 394 

385-(l) — Where claimant had not been steadily employed, earning 
only $395 in seven months, and had worked only six days as 
fireman at $4.50 a day, prior to accident, and receiving less 
for other services, compensation should be based on actual 
earning capacity, not on basis of 300 times daily wage as fire- 
man. Rooney v. Great Lakes Transit Corporation et al. (N. 
Y.). Vol. V 730 

385-(l) — Liability of master for aggravation of injury received in 
accident because of failure to furnish proper medical aid is not 
liability covered by act. Baggs v. Standard Oil Co. of New 
York (N. Y.). Vol. V 740 

385-(l) — Widest discretion is vested in Commission to determine 
whether under particular circumstances there should be ap- 
plied rule that degree of disabilit^r is to be determined by gen- 
eral impairment of earning capacity. Globe Indemnity Co. et 
al. V. Indust. Comm. (Colo.). Vol. V 495 

385-(l) — Where employee is not engaged to work on Sundays and 
does not so*work, it cannot be said that, when he failed to 
work on Sunday, he had lost a day, within provision for man- 
ner of computing average weekly wage. In re Wheeler. (Ind.). 
Vol. V 821 

385«(1) — Insured employee seeking compensation must submit to 
operation which will cure him, when so advised by attending 
physician, when not attended with danger to life or health or 
extraordinary suffering and he cannot obtain compensation for 
permanent impairment resulting from such refusal. Enterprise 
Fence & Foundry Co. v. Majors (Ind.). Vol. Ill 113 

385-(l) — Under Act, life expectancy of claimant, suffering from per- 
manent partial disability is at least proper element for con- 
sideration to assist in determining whether he is entitled to full 
maximum allowance or less sum — Act is to be construed liber- 
ally for protection of employee and Commission is restricted as 
to amount of weekly allowances only by statutory maximum, 
regardless of aggregate amount awarded. Employers' Mut. 
Ins. Co. et al. v. Industrial Commission of Colorado et al. (Col.). 
Vol. Ill 91 

385-(l) — Claimant who suflFered fracture of base of skull as result 
of which his sight and hearing were impaired and who suffered 
from dizziness, headache and general disability, being unable to 
work at his occupation of mining coal, condition being probably 
permanent, not inequitable to allow compensation for 25 per 
cent, disability, to be reduced at any time of proof of improve- 
ment. Employers' Mut. Ins. Co. et al. v. Industrial Commission 
of Colorado et al. (Colo.) . Vol. Ill 91 

385-(l) — "Compensation" in connection in which used in Compen- 
sation Act means money relief afforded according to scale 
established and for persons designated and not compensatory 
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damages recoverable in action at law for wrong done or contract 
broken. Duart v. Simmons (Mass.). Vol. Ill 136 

385-(l) — Where employee lost not only sight of his eye but eye 
itself, his 'case would not fall within that part of section 18, 
making compensation solely for "loss of sight" but within gen- 
eral provision awarding compensation "in all other cases of 
permanent partial disability." Nelson v. Kentucky River Stone 
& Sand Co. (Ky.) . Vol. Ill 132 

385-(l) — Schedule of compensation for specific injuries may be used 
by Compensation Board as standard by which to measure com- 
pensation to be allowed by injuries not specified but falling 
within general clause awarding compensation "in all other 
cases of permanent partial disability. Nelson v. Kentucky 
River Stone & Sand Co. (Ky.) . Vol. Ill 730 

385-(l)— -Tips received by employee are part of remuneration to be 
considered in determining "average weeklv earnings." Hart- 
ford Ace. & Indemn. Co. v. Industrial Ace. Comm. (Cal.). 
Vol. IV 593 

(2). Injury to arm, hand, or finger. 

385-(2) — In awarding compensation for injuries to hand, commis- 
sion should determine wage earning capacity not actual wages 
received since accident. In re Behrens JN. Y.). Vol. IV 282. 

385-(2) — Loss of one-eighth inch of finger did not constitute loss of 
one-half finger. Geiger v. Gotham Can Co. In re Zurich Gen'l 
Ace. & Liab. Ins. Co. (N. Y.). Supp., VoL Bl 1318 

(3). Injury to leg or foot. 

385-(3) — Compensation cannot be awarded for loss of toe unless 
earning power is impaired. Epsten v. Hancock-Epsten Co. 
(Neb). Supp., Vol. Bl ' 1094 

385- (3) — Workman could have compensation for healing period 
preceding time when permanent disability began. Wisconsin 
Lakes Ice & Cartage Co. et al. v. Industrial Commission of 
Wisconsin et al. (Wyo.) . Vol. I 897 

(4). Loss of arm, hand, or finger. 

385- (4) — Employee is entitled to specified compensation for loss of 
but one-eighth of first phalange of finger. H. K. Toy & 
Novelty Co. v. Richards (Ind.). Supp., Vol. Al 515 

385- (4) — Painter who, through laceration of left hand, affecting ex- 
tensor muscles controlling third and fourth fingers, practically 
lost use of fingers, though earning capacity was not diminished, 
did not "lose" fingers within Compensation Act and was en- 
titled to compensation only for difference in earning capacities 
before and after accident. In re Merchant's Case (Me.). Vol. 
Ill 732 

385-(4) — Loss of more than fourth but less than half of index finjfer 
— not entitled to award for loss of half. Tetro v. Superior 
Printing & Box Co. et al. (N. Y.) . Vol. Ill 360 

385- (4) — Award of loss of arm under act justified by medical testi- 
mony that amputation of forearm and wrist, though it had not 
destroyed use of arm entirely, had taken away a great deal of 
its function. Stocin v. C. R. Wilson Body Co. et al. (Mich.). 
Vol. Ill 763 

385- (4) — The Act making no specific provisions as to period dur- 
ing which compensation should be allowed for injury to 
little finger or ring finger, nor for injury to both in combination, 
it was board's duty to fix compensation in its discretion under 
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general provision of section 3L Kenwood Bridge Co. v. Stanley 
(Ind.) Vol. I 168 

385.(4) — Where servant lost four fingers, right hand, causing total 
. permanent disability properly awarded compensation for loss 
of four fingers for 100 weeks with provision that if at end of 
100 weeks he was totally disabled in his employment he should 
be paid compensation during such total disability up to limit of 
150 weeks scheduled for loss of a **hand*' which consists of 
palm, fingers and thumb. Lovalo v. Michigan Stamping Co. 
et al. (Mich.). Vol. II 289 

385- (4) — ^The word "loss" as used in act means deprivation, com- 
pensation being to compensate employee for handicap of being 
without lost member and not for impairment of earning power. 
Franko v. William Schollhorn Co. et al (Conn.). Vol. II 770 

385- (4) — Under Section 57 permitting agreement between em- 
ployer and injured with approval of board it was good as far 
as it went, and wais properly approved by board, but such an 
agreement not proyiding for compensation for partial perma- 
nent disability is incomplete and board on application may hear 
the parties and make further provisions as the facts warrant — 
where board has approved agreement it still has jurisdiction 
of subject-matter, even if agreement was intended as a com- 
promised settlement of all compensation, and may consider 
disputes before case is finally disposed of. In re Stone (Ind.). 
Vol. I 181 

385-(4) — Where employee by injury lost four fingers on right hand, 
commission was authorized to estimate proportionate loss of 
use of hand. Berman v. Reliance Metal Spinning & Stamping 
Co. (N. Y.). Vol. IV 128 

385-(4) — Compensation for injury resulting in loss of use of certain 
fingers with interference with use of other fingers and hand 
is not limited to specified compensation for loss of such fingers 
but may be awarded under "other cases." In re Behrens (N. 

. Y.). Vol. IV 282 

385- (4) — Where injury to employe caused loss of use of entire arm 
it is equivalent to loss of arm. Choctaw Portland Cement Co. 
V. Lamb (Okla.). Vol. VI 207 

(5). Total disability. 

385-(5)-;-That one is not common laborer, able to do exactly same 
particular kind of common labor he was doing when injured 
is not test of total disability. Leitz v. Labadie Ice Co. (Mich.). 
Vol. VI 691 

385-(5) — Held, where servant who had already lost an arm suffered 
loss of leg, there was total disability, for employer hiring serv- 
ant as one able only to do work of one-armed man. Wabash 
Ry. Co. V. Industrial Commission et al. (III.). Vol. Ill 435 

385-(5) — Inability to obtain work, resulting directly from injury, is 
"incapacity for work." In re Lacione (Mass.). Supp., Vol. Al. 827 

385-(5) — Permanent disability of workman, who had lost use of 
legs, from following his regular trade is not total disability. . 
Myers v. Louisiana Ry. & Nav. Co. (La.). Supp., Vol. Al 705 

385-(5)— "Total incapacity for work" does not imply absolute dis- 
ability to perform any kind of labor, but that he is disqualified 
from performing usual tasks enabling him to procure and retain 
employment. Moore v. Peet Bros. Mfg. Co. (Kan.). Supp., 
Vol. Al 638 

385-(5) — Phrase "total incapacity for work," docs not imply abso- 
lute disability to perform any kind of labor and person dis- 
qualified from performing usual tasks of workman in such way 
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as to render him unable to procure and retain employment is 
ordinarily regarded as totally incapacitated. 'Home Life & 
Accident Co. v. Corsey (Tex.). Vol. V 319 

385^(5) — Compensation must be arri^'ed at by dividing 300 times the 
average daily earnings by 104, unless there is a custom to operate 
for only a part of the whole number of working days; in whidi 
case such number of days shall be substituted for 300. Richards 
V. Central Iowa Fuel Co. (Iowa) . Vol. 1 977 

385-(5) — Method of computing compensation for partial disability 
defined. Western Indemnity Co. v. Milam (Tex.). Vol VIII. 301 

385- (5) — ^Injured employee, who was totally disabled from per- 
forming services of his skilled occupation by injury, 
is entitled to compensation for total disability, though his em- 
ployer had put him on the pay roll in former capacity and paid 
him the same wages for light work as messenger. Geis v. 
Packard Motor Car Co. (Mich.). Vol. VIII 5S4 

385^(5) — ^Where employee, injured and receiving compensation, 
worked for another and was injured, resulting in total dis- 
abilitv, he is not entitled to receive more than $10 per week, 
whether paid by one employer or both. O'Brien v. Albert A. 
Albrecht Co. (Mich.). Vol. IV 234 

385-(5) — Where injured employee had worked several years where 
injured, his average weekly wages, not those of others similarly 
engaged, were proper basis for determining amount of com- 
pensation. U. S. Fid. & Guar. Co. v. Davis (Tex.). Vol. IV.. 310 

(6). Loss of arm, hand, or finger. 

385- (6) — Employee, who had previously lost part of one finger, but 
nevertheless had use of hand, who, as result of latter injury 
not resulting in total severance, totally lost use of hand, was 
entitled to compensation for "total loss of use of hand," though 
with mechanical appliance on wrist he could perform some 
manual labor. Mark Mfg. Co. v. Industrial Commission et al. 
(111.). Vol. Ill 594 

585-(6) — Injured employee's selection of physician other than one 
of staff maintained by employer was election at own expense. 
Swift & Co. V. Industrial Commission (111.). Vol. IV 163 

385-(6) — Where servant had fingers cut off and physician testified 
he was temporarily totally disabled but that hand would be 
25% efficient when cured, compensation should be adjudged 
under specified section of act. Deemer Steel Casting Co. v. 
Frank (Del.). Vol. V 170 

385-(6) — Board's finding that boy was totally incapacitated was not 
supported by evidence. In re Lacione (Mass.). Supp., Vol. Al. 827 

(7). Loss of leg or foot. 

385- (7) — Where loss of leg in fact results in partial incapacity, 

provision for compensation for loss of. leg applies, but where 

loss results in total incapacity, servant is entitled to compensa- 

■ tion for total incapacity. Saddlemire v. Amer. Bridge Co. 

(Conn.). Vol. VI 130 

385- (7) — Employee who accidentally fractured leg necessitating am- 
putation of foot was entitled to compensation for total in- 
capacity until foot was amputated and thereafter to statutory 
allowance for loss of foot. Curtis v. Hayes Wheel Co. (Mich.). 
Vol. VI 537 

385-(7) — Workman engaged for specific employment at fixed 
amount may recover, based upon earnings of persons in that 
grade of service, for injury received while working for less 



Digitized by 



Google 



LAW JOURNAL DIGEST 155 

wages in different grade to which he had been assigned for 
short time — statute authorizes an allowance for hospital 
charges of reasonable amount actually and necessarily incurred. 
Bundy v. Petroleum Products Co. (Kan.). Vol. II 250 

385-(7) — Compensation for loss of foot and total disability held 
properly awarded. Pullman Car Lines v. Riley (Del.). Vol. 
VIII 684 

385-(7) — Where injured employee's leg was amputated after he 
had received hospital and medical services under act and com- 
pensation for total incapacity for 54 weeks, the 125-week pe- 
riod of compensation for loss of leg commenced with date of 
operation, not of accident. Addison v. W. E. Wood Co. 
(Mich.). Vol. IV 717 

(8). Partial disability. 

385-(8) — Minimum compensation fixed for partial disability is not 
to be withheld because, before expiration of partial disability, 
workmen found other employment at wages greater than be- 
fore injury. Dennis v. Cafferty (Kan.). Supp., Vol. Al 605 

385- (8) — Servant who, when injured earned weekly wage of $56 and 
after injury earned $25 during partial disability, could not have 
additional payment of compensation. In re Dove (Ind.). 
Supp., Vol. Al 562 

385-(8) — Loss of small part of two fingers did not cause permanent 
disability and commission erred in considering expected in- 
crease of wages of claimant beyond anticipated period of dis- 
ability. Ide V. Paul & Timmins. In re U. S. Casualty Co. 
(N. Y.). Supp., Vol. Bl 1339 

385- (8) — Where glove maker working at home had been so engaged 
for only five weeks and was new to work so that highest weekly 
wage earned was $3.60 and lowest was $.25, "full weekly wage" 
to be taken as basis for award was average wage of employee 
of same class and similar employment in same or neighboring 
place. Fox v. Bachnor Bros. Co., Inc. (N. Y.). Vol. VI 371 

385- (8) — Compensation of employee who suffered injury whereby 
left arm was paralyzed held governed by statutory provision for 
partial disability to work. Garr v. Wyatt Lumber Co. (La.). 
Vol. VI 532 

385-(8) — Injured workman who only in pain and distress and with 
friendly help of fellow workmen can earn as much as he did 
before injury may maintain action ag^ainst employer for perma- 
nent partial incapacity. Raffaghelle v. Russell (Kans.). 
Vol. Ill 293 

385- (8) — In computing compensation for one partially disabled, 
average weekly wages that injured servant has been able to 
earn since injury is factor, but not wages he has been able to 
earn since injury. Miller v. S. Fair & Sons et al. (Mich.). 
Vol. Ill 752 

385-(8) — Mere fact that employee is able to perform less exacting 
work is no ground for denying award for temporary disability 
—-that he is paid wages for services of a less exacting and 
different character rendered after accident, such wages being 
less than before injury, does not affect amount of compensation 
to be awarded in absence of agreement. International Motor 
Co. V. Purcell (N. J.). Vol. II 528 

385- (8) — Where claimant's employment is more or less irregular 
the proper method of determining annual earning for purposes 
of computation is to take 300 times the average daily 
wages or salary, earned during days employed. Riley v. Mason 
Motor Co. et al. (Mich.) . Vol. I 406 
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385- (8) — Injured was not entitled to recover for partial incapacity 
after date on which he became able to earn in suitable employ- 
ment amount equal to that earned before injury. Employee is 
"physically able to work" when he can do so without seriously 
endangering his life or health. Voight v. Indust. Comm. (III.). 
Vol. VIII 37 

385- (8) — Where there was evidence tending to show that as result 
of injury plaintiff was less able to perform work and jury made 
finding that he was partially incapacitated and awarded mini- 
mum compensation, held defendant was not entitled to judg- 
ment on special findings, although findings show that within 
few months after injury he obtained employment elsewhere in 
same kind of work and had been earning almost double average 
earnings at time of injury. Hood v. American Refrigerator 
Transit Co. (Kan.). Vol. V 524 

385- (8)' — Compensation for partial disability runs from date of in- 
jury. Nieminen v. Isle Royal Copper Co. (Mich.). Vol. VIII. 409 

385- (8) — Claimant is under no incapacity when able to pursue 
former occupation. If employee's injury prevented his pursuing 
former employment and ability to labor in other pursuits was 
impaired by injury, this circumstance was important in deter- 
mining amount of wages he could earn and should be taken into 
account in determining what compensation should be awarded 
him because of diminished capacity to work. In awarding com- 
pensation for partial incapacity to work,- reduction in earning 
capacity occasioned by general business conditions, and not due. 
to injury, cannot be considered. If injured employee could not 
retijrn to former employment because of business conditions, 
and sought for or secured employment elsewhere which he 
could perform if it were not for his inability because of his in- 
jury, his earning power and labor efficiency were lessened. 
Capone's Ose (Mass.). Vol. VIII S42 

385- (8) — Evidence and finding pertaining to allowance for compen- 
sation for injuries, examined and no error discerned. Jacobs 
V. Hamilton Coal & Merc. Co. (Kan.). Vol. IV 496 

(9). Loss of or injury to eye. 

385- (9) — Amount of compensation fixed by judgment does not 

appear to be excessive. Stuart v. Kansas City (Kan.). Vol. II. 58 

385- (9) — Award for partial permanent loss of vision held adequate. 
Moray v. Indust. Comm. (Utah). Vol. VIII 747 

385- (9) — Where injury caused loss of eye, servant was entitled to 
statutory compensation for loss of eye, not merely for period of 
actual disability, notwithstanding earlier injury impairing vision 
and that entire loss did not affect earning capacity except few 
weeks. Purchase v. Grand Rapids Refrig. Co. (Mich.). Supp., 
Vol. Al 1003 

385- (9) — Employee whose injury results in loss of sight of one eye 
except 10 per cent, though such reduced vision is of no benefit in 
any vocational pursuit, is not entitled to compensation for "entire 
and irrecoverable loss of sight of either eye." Keyworth v. 
Atlantic Mills (R. I.). Vol. V 116 

385- (9) — Carpenter previously blinded in one eye and retaining 25 
per cent, vision in other eye after injury held entitled to com- 
pensation award for **loss of eye" and not for total disability. 
Collins V. Albert A. Albrecht Co. (Mich.). Vol. VII 309 
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(10). Injury to arm, hand, or finger. 

385-^10) — Method of determining percentage of loss of use of arm 
IS at best matter of rough estimation and approximation. 
Johnson v. U. S. R. Administration (N. Y.). Vol. VII 349 

3S5-(10) — Award for partial permanent loss of use of arm author- 
ized if justified by facts. Hafer Washed Coal Co. v. Indust. 
Comm. (111.). Vol. VII 575 

385-(10) — Where employee lost one-fourth inch of finger, he is not 
entitled to award tor loss of one-half finger. Thompson v. 
Sherwood Shoe Co. In re Amer. Mut. Comp. Ins. Co. (N. Y.). 
Supp., Vol. Bl 1407 

385-(10) — Loss of one-fourth or one-eighth inch of finger is not 
equivalent to loss of first phalange of finger — where loss of part 
of two fingers did not amount to loss of first phalange of either, 
compensation should have been 6 2-3% of reduced earning 
capacity. Ide v. Faul & Timmins. In re U. S. Casualty Co. 
(N. Y.). Supp., Vol. Bl 1339 

385-(10) — Servant who lost one hand and part of other but who 
could write and dress self had "permanent partial disability*' 
not "total permanent disability." Carkey v. Island Paper Co. 
In re First Mut. Liab. Ins. Co. (N. Y.). Supp, Vol. Bl 1351 

385-(10) — Work of one engaged in what is ordinarily described as 
common labor is an "emplovment** within meaning of act, so 
that servant employed in shoveling requiring two hands, at 
time of injury, was not wholly disabled, but was only partially 
disabled, where he could do other work with one hand. 
Miller v. S. Fair & Sons (Mich ). Vol. Ill 752 

385-(10) — ^Where earning capacity of boy of 15, partially impaired 
by injury to hand, did not amount to total loss of wage earning 
power he was properly awarded compensation for partial dis- 
ability. Barry's Case (Mass.). Vol. VI 57 

(11). Permanent disability — Loss of or injury to eye. 

385-(ll)^ — Act does not give compensation for loss of member, but 
tor loss of earning capacity actually caused by loss of limb. 
Centliver Beverage Co. v. Ross (Ind.). Vol. V 212 

385-(ll) — Where in addition to loss of eye, plaintiff suffered perma- 
nent partial disability on account of partial paralysis, held he 
was entitled to additional compensation — provisions of act re- 
lating to amount of compensation interpreted, and methods of 
computing stated. Stefan v. Red Star Mill & Elevator Co. 

(Kan.). Vol. V 695 

.385-(ll) — Where eye was impaired, leaving but 20 per cent of 
normal vision, partly correctable artificially, he was not entitled 
to recover for "loss of use of eye." Boscarino v. Carfagno & 
Dragonette, Inc. In re Mass. Bonding & Ins. Co. (N. Y.). 
Supp., Vol. Bl 1180 

385-(ll) — Where servant with disease of eyes, lost sight of one eye 
by accident and thereafter sight of other eye by atrophy, he 
was not entitled to award for total disability. Blaes v. E. W. 
Bliss Co. In re Aetna Life Ins. Co. (N. Y.). Supp., Vol. B1..1276 

385-(ll) — Compensation allowable for loss of use of member in 
permanently impaired "class." Clark v. Kennebec Journal Co. 
(Me.). Vol. VIII 56 

385-(ll) — When the trial judge finds there was a 50 per cent, loss 
of usefulness of each hand and 10 per cent, of usefulness of one 
eye, he should then find what percentage to total and permanent 
disability the combined 50 per cent, loss of useiPulness of two 
hands and 10 per cent, of one eye make and should then award 
as compensation that percentage of 400 weeks. It is not 
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strictly a mathematical problem. It is not to be solved by 
adding up the fractional parts, but upon the basis of percentage 
of total and permanent disability reasonably found to be pro- 
duced by the several injuries considered collectively and with 
due regard to their cumulative effect. Orlando v. F. Ferguson 
& Son (N. J.). Vol. I 100 

385-(ll) — The act does not provide for serious permanent injuries 
which result in disfigurement about face or head, or to destruc- 
tion of usefulness or impairment of a member of any useful 
functfon of the body. Boyer v. Crescent Paper Box Factory, 
Inc. (La.) Vol. II 71 

385- (11) — -Compensation for two or more permanent partial dis- 
abilities is to be awarded upon principles laid down in the case 
of Orlando v. Ferguson, 102 Atl. 155, D. V. G. Mfg. Co. v. Sor- 
rentino (N. J.). Vol. I 1099 

385-(ll) — Master cannot escape liability for compensation for per- 
manent partial disability because employee, before expiration 
of period covered by payments, returned to work and received 
the same compensation as before. Mercury Aviation Co. v. 
Indust. Ace. Comm. (Cal.). Vol. VIII 483 

385-(ll) — Permanent loss of use of organ is equivalent to loss of 
organ itself. Phonville v. N. Y. & Cuba S. S. Co. (N. Y.). 
Vol. IV 270 

385-(ll) — Injury to employee which resulted in loss of one testicle 
held a "permanent injury." Hercules Powder Co. v. Morris 
Co. Ct. of Common Pleas (N. J.). Vol. IV 525 

385- (11) — Workman was not entitled to recover, for injuries classi- 
fied as permanent partial disabilities, awards aggregating more 
than the maximum provided for permanent partial disability, 
although received at different times, where combined injuries 
did not come within classification of permanent total disabili- 
ties. Biglan v. Indus. Ins. Comm. (Wash.). Vol. TV 650 

385- (11) — Claimant is not deprived of all compensation for refusal 
to accept medical services from employer and employment of 
other physician, but only of compensation for injury or increase 
of incapacity caused by refusal. Neary v. Phila. & Read*g 
Coal & Iron Co. (Pa). Vol. IV 642 

385-(ll)— Fact that workman has performed some labor since he 
was injured is held under evidence to be no ground for over- 
throwing finding that injury resulted in partial permanent 
disability. Chance v. Reliance Coal & Mining Co. (Kan.). 
Vol. VII 201 

385- (11) — Workman awarded schedule compensation for loss of 
eye held entitled to full schedule compensation for subsequent 
loss of major arm. Klippert v. Indust. Ins. Dept. (Wash.). 
Vol. VII 843 

385- (11) — Construction of Statutes — Computation of Award — ^where 
two or more fingers are lost, the amount will not be arrived at 
by multiplying the allowance for one finger, but will be fixed by 
the board under the general clause, because otherwise compen- 
sation for the loss of thumb and four fingers would exceed that 
of a whole hand — Board cannot allow for a less injury under the 
general clatise more than is provided for a greater injury, and 
allow for the loss of a thumb and four fingers more than the loss 
of a hand, unless the circumstances are extraordinary. In re Ma- 
ranovitch (Ind.) Vol. I 62 

385-(ll) — Liability for compensation prescribed in statute for in- 
juries enumerated therein is absolute and not dependent upon 
actual decrease in earnings. Chiovitte v. Zenith Furnace Co. 
(Minn.). Vol. VII 756 
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(1154)- Loss of or injury to eye. 

385-(ll^) — Compensation for partial loss of sight should be paid 
for time in proportion which injury bears to total loss. Term 
"member'* as used in statute includes the eye. Chiovitte v. 
Zenith Furnace Co. (Minn.). Vol. VII 756 

385-(1154) — Under circumstances, workman's eye held lost and he 
was properly allowed compensation during development of in- 
jury, not applicable to award for loss. Stammers v. Banner 
Coal Co. (Mich.). Vol. VIII 400 

3S5-(1154) — Employee, who had previously lost left eye and was 
rendered totally and permanently blind by injury to right. eye, 
held entitled to compensation for total, permanent incapacity. 
Fair v. Hartford Rubber Works (Conn.). Vol. VI 521 

385- nij^)— -Maximum compensation held allowable for "disability" 
from injury to eye. Employers' Mut. Ins. Co. v. Indust. Comm. 
(Colo.). Vol. VIII 491 

385-(ll^) — Injury to eye from electric flash held not permanent 
total disability nor loss not otherwise provided for. Moray v. 
Indust. Comm. (Utah). Vol. VIII 747 

385-(ll^) — Where employee sustains personal injury by accident 
arising out of and in course of employment which irrecover- 
ably destroys sight of right eye, though with extra artificial 
means she may have fair vision, she is entitled to compensation 
as for loss of eye. Butch v. Shaver .(Minn.). Vol. VlII 857 

385-(1154) — Compensation for loss of eye does not depend upon 
loss of time, but is fixed at 50 per cent, of average weekly wage 
during 100 weeks. Joliet Motor Co. v. Industrial Board et al. 
(111.). Vol. I 30 

385-(ll)4) — Where board found that blindness was caused by 
cataract from injury and that operation would not be attended 
with any risk, employee is not entitled to compensation until 
such operation is performed. Joliet Motor Co. v. Industrial 
Board et al. (III.) . Vol. I 30 

385-(ll^) — Where commission made award for permanent par- 
tial disability because of loss of eye \vithout having it brought 
to its attention that by reason of previous injury to other eye 
disability was total and had power to modify award, after 
claimant's time to appeal had expired — where eye was useless 
for vocational purpose claimant was entitled to compensation 
as for permanent total disability. Kriegbaum v. Buffalo Wire 
Works Co., Inc., et al. (N. Y.). Vol. I 861 

385-(ll^) — Where employee lost lens of eye, but could not see 
by use of artificial lens and could continue work without loss 
in wages, there was no loss of eye nor loss of use of an eye, 
within the Workmen's Compensation Act. Frings v. Fierce- 
Arrow Motorcar Co. In re Aetna Life Ins. Co. (N. Y.) . 
Vol. I 864 

385-(115^) — Compensation as for total permanent disability prop- 
erly awarded for loss of sole eye. Combination Rubber Mfg. 
Co. V. Court of Common Pleas in and for Essex County (N. J.). 
Vol. VIII 872 

385-(llf^) — Where injured eye, with aid of glass, is nearly normal 
for many purposes, there is no "loss of eve." Valentine v. 
Sherwood Metal Working Co (N. Y.). Vol. V 115 

385-(1154)-7- Loss of employee's only eye constitutes total perma- 
nent disability, subject to allowance for not more than 400 
weeks, and not a partial permanent partial disability subject 
to allowance for 100 weeks: and where commissioner allowed 
compensation for total disability, less compensation allowable 
for previous loss of other eye, thereby reducing statutory al- 
lowance to 300 weeks, employer received substantial equity, 
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whether commissioner had authority to make iuch reduction or 
not. Jennings v. Mason City Sewer Pipe Company (Iowa.). 
Vol. V 233 

385-(ll}4) — Where injury necessitated removal of lens of an eye so 
it would not co-ordmate with normal eye, employee must be 
deemed to have suffered total loss of one eye, within Act. Juer- 
gens Bros. Co. v. Industrial Commission (111.). Vol. V 369 

385-(ll^) — Under evidence, plaintiff held to have suffered perma- 
nent loss of use of eye as result of injury within act. Stefan v. 
Red Star Mill & Elevator Co. (Kan.). Vol. V 695 

385-(llf^) — Injury to laborer's only eye affecting vision as to in- 
capacitate for work he has been doing, and rendering: ability 
to do any remunerative labor more than doubtful, constitutes 
permanent total disability within act. Brooks v. Peerless Oil 
Co., Inc. (La.). Vol. V 701 

385- (11 54)' — Where one eye was injured to half of seeing: ability 
and thereafter "both eyes were injured so that workman could 
not longer follow occupation, held he is entitled to permanent 
partial disability compensation. Zinken v. Melrose Granite Co. 
(Minn.). Vol. IV 614 

385-(ll54) — Servant, who, with powerful glasses, had vision of one- 
third with injured right eye, if he closed other eye, so that he 
could have only one eye and if he used injured eye had but 
one-third vision was properly awarded compensation for loss 
of use of right eye. Smith v. F. & B. Const. Co. et al. (N. Y.). 
Vol. Ill 189 

385-(1154) — Where employee was near-sighted and had only 50 
per cent vision lost use of eye, it was not error to allow com- 
pensation for loss of eye, as against claim that she had lost 
only 50 per cent of vision — wages received by employee must 
be considered her wage-earning capacity with defective vision. 
Hobertis v. Columbia Shirt Co., Inc., et al. (N. Y.). Vol. III. 498 

(11^). Loss of or injury to ear. 
385-(ll'/2) — Court may conisider probable impairment of earning 
power and make graded award as stated. Stoica v. Swift & 
Co. (Neb.). Supp.. Vol. Bl 1111 

(12). Loss of arm, hand, or finger. 

385-(12) — Compensation for loss of thumb and parts of fingers 
limited to 25 weeks except where hand is rendered permanently 
incapable of use. Jakutis' Case (Mass.). Vol. VIII 80 

385- (12) — Section 31 of the Workmen's Compensation Act fixing 
compensation for a finger, thumb, and whole hand, and other 
specific injuries, and in "other cases of permanent partial disf- 
ability" as determined by the board not to exceed 200 weeks, is 
mandatory as to the specific injury stated; but where two or 
more fingers are lost the amount will not be arrived at by 
multiplying the allowance for one finger, but will be fixed by 
the board under the general clause, because otherwise com- 
pensation for the loss of thumb and four fingers would exceed 
that of a whole hand, which would be absurd. In re Marano- 
vitch (Ind.). Vol. I 62 

385-(12) — Where evidence as to nature and extent of injury to 
claimant's thumb is undisputed, finding of Commission that 
injury should be considered as loss of entire thumb was legal 
conclusion subject to review by court — injury to thumb requir- 
ing amputation of distal phalanx and removal of slight chip of 
bone of proximal phalanx not equivalent to loss of whole 
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thumb. Baron v. National Metal Spinning & Stamping Co., 

etal. (N. Y.). Vol. I 867 

385-(12) — Fact that there has been no loss of wages from perma- 
nent impairment of use of hand does not afford answer to 
application, loss of earning power in near future being sufficient. 
Gark v. Kennebec Journal Co. (Me.). Vol. VIII 56 

385-(12) — Commission properly based award for loss of fingers on 
proportion of loss of use of hand. North Beck Mining Co. r. 
Indust. Comm. (Utah). Vol. VIII 755 

385-(12) — Duration of disability for loss of several tingers is sum of 
periods for loss of such fingers separ^ely, not more than 
amount provided for loss of hand. King v. Davidson (Mich.). 
Supp., Vol Al 957 

385-(12) — Where claimant lost three fingers and part of another, 
compensation will be awarded under Toss of tingers, not loss of 
hand or loss of use thereof. Grammici v. Zinn. In re London 
Guar. & Ace. Co. (N. Y.). Supp., Vol. Bl 1196 

385-(12) — There must be actual physical loss of more than one 
finder or permanent loss of use of finger before commission has 
jurisdiction to make award for proportionate loss of use of 
hand« and slight injury to three fingers does not constitute 
"loss of more than one finger." Clayton v. Foundation (>>. 
(N. Y.). Vol. VII 223 

385- (12) — Loss of part of phalange of finger held not ^loss of phal^ 
ange of finger." Maxwelfs Case (Me.). Vol. VII 429 

385-(12)< — Major portion or laore than one-half of a ''phalange" of 
a finger must be removed before same is '"substantially" lost, 
so zs to constitute "loss of first phalange" Forbes v. £vening 
Mail(N. Y.). Vol. VII 471 

385- (12) — Sawyer, who lost one-thir^ of motion in terminal joint ol 
index ^ger, did not lose use of such finger or phalange if it 
could fulfill some of its natural functions in any employment 
for which he was adapted, and even award of partial loss of 
use could not stand. Stringham v. Ashton (N. Y.). Vol. VII. 490 

385-(12) — On an appeal from an award of the Industrial Com- 
mtssioa, no presumption safeguarded it fijidiAg that injury 
to index finger was equivalent to loss of finger, where there 
was evidence that finger was permanently stiff there was no 
evidence that this rendered it useless or destroyed its efficiency. 
Injured finger is not lost^ if it can fulfill its normal and natural 
functions to a degree fair and worth considering, in any work 
to which claimant is adopted mentally and physically — award 
on the basis of sixty-six and two-thirds per cent of difference 
in earning capacity. In re Supple — ^Supple vs. Erie R. Co. 
(N. Y.). Vol. I 259 

385-(12) — Expressions "loss" and "loss of use" should be given 
their ordinary meaning in construing act and loss of use of 
both hands is not necessarily loss of. both hands — when normal 
use of hands is entirely taken away, there is "loss" of their 
use without actual severance of hands — ^injuries to employee's 
hands, whereby joints of wrist and fingers were stiffened so 
that he could not grasp small objects and one of the hands 
could not he raised at the wrist, held not loss of both hands. 
Ballott V. Indust. Comm. (111.). Vol. VII 565 

385-(12) — Provision against payment tmder more than one clause, 
does not limit compensation for loss of three fingers to that for 
loss of one, nor preclude payments to one who went back to 
work and received same wages, but required assistance of other 
employees to do his work. Norwood v. Lake Bistenau Oil Co. 
(La.). Vol. V 76 

11— Dise«t 



Digitized by 



Google 



162 WORKMEN'S COMPENSATION 

385- (12) — Where act fixed compensation for loss of hand at half 
wages for 150 weeks, recovery cannot be had as for permanent 
total disability on theory that workman, bein^ uneducated and 
dependent on manual labor, is totally incapacitated to do work 
of that character. Smith v. White (La.). Vol. V 531 

385-(12) — Under provision for payment of definite sum for loss of 
particular fingers and also providing that permanent loss of 
use of hand shall be considered as equivalent to its loss, where 
servant received injury of loss of four fingers, portion of palm 
and thumb was of little use, there was permanent loss of use 
of hand, rendering proper award therefor. Bristow Cotton 
Oil Co. V. State Ind. Comm. (Okla.). Vol. V 884 

385-(12) — Where injury necessitated amputation of arm below 
elbow resulting in employee's permanent loss of use of his arm, 
he was entitled to compensation for loss of arm rather than 
loss of hand under that section which includes all cases of 
permanent loss of members mentioned therein without regard to 
point of amputation as well as in case of loss from injury not 
requiring amputation. Pater v. Superior Steel Co. (Pa.). Vol. 
Ill • • 793 

385-(12) — Employee who has lost three-fourths of right hand is 
entitled to full compensation for three-fourths of time, not 
three-fourths of compensation for full time. Phonville v. N. 
. Y. & Cuba S. S. Co. (N. y.). Vol. lY-^. ....:. 270 

385-(12) — Despite prohibition that award for more than one finger 
exceed amount for loss of hand, one who could not work at 
occupation by reason of loss of several fingers and laceration 
of tendons, could obtain compensation beyond limit of 150 
weeks provided for loss of hand where disability continued 
beyond such time. Schimmel v. Detroit Pressed Steel Co. 
(Mich.). Vol. IV 413 

(13). —* — Injury to arm, hand, or finger. 

385- (13) — Where injured employee retained some use of hand, an 
award for loss of hand was error and compensation must rest 
upon loss of members or other injuries. Adams v. Boorum 
& Pease Co. In re Amer. Mut. Compensation Ins. Co. (N. Y.). 
Supp., Vol. Bl 1252 

385- (13) — Loss of use of thumb was not a total loss of the member 
within act. Adomites v. Royal Furniture Co. (Mich.). Supp., 
Vol. Al 865 

385-(13) — Award under one section of act for loss of half phalange 
of finger is improper where it exceeds amount under another 
section for decrease in earning capacity. Packer v. Olds Motor 
Works (Mich.). Supp., Vol. Al 992 

385- (13) — Under Workmen's Compensation Law, Section 15, 
subd. 3, prior to its amendment in 1916 compensation could not 
be awarded for permanent loss of use of a finger as for the loss 
of the finger, but only 66 2/3 per cent, of the difference between 
the weekly wages and the wage-earning capacity after the acci- 
dent, not exceeding the compensation for loss of finger. In re 
Sugg— Sugg V. Erie R. Co. (N. Y.). Vol. 1 257 

385-(13) — To come within personal injury provisions for loss of 
member, it must have been severed or amputated, but where 
disabled but not severed, injury comes under general pro- 
visions. Norwood V. Lake Bisteneau Oil Co. (La.). Vol. V. 76 
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(14.) Injury to leg or foot. 

385-(14)— Loss of part of foot held not "Loss of foot" within act. 
McLean v. Amer. Ry. Express Co. (Me.). Vol. VI 681 

385-(14) — Employee whose leg was am|)utated ten inches above 
ankle joint held entitled to compensation for loss of leg. Payne 
V. Indust. Comm. (111.). Vol. VII 577 

385-(14) — Within discretion of board to allow a servant who 
lost three-fourths of use of foot not to exceed 200 weeks' com- 
pensation and an award of 93H weeks' compensation was not 
an abuse of discretion. Underbill v. Central Hospital for the 
Insane (Ind.) . Vol. I 360 

385- (14) — Compensation for loss and use of leg, unaccompanied 
by other physical injury or loss of health, cannot exceed 
the amount specified. Hull v. United States Fidelity & Guar- 
anty Co. of Baltimore, Md., et al. (Neb.) . Vol. 1 838 

385- (14) — Loss by separation of part of foot, involving loss by 
separation of all toes of foot — period of compensation must be 
determined by board under part of the act providing that in all 
other cases of permanent partial disability, which may impair 
future usefulness, compensation shall be paid when and in 
amount determined by board, not to exceed 55 per cent, of 
average weekly wages for period of 200 weeks, but compensa- 
tion should not be awarded for a longer period than provided 
in section 31, cl. "e". In re Cannon (Ind.). Vol. 1 171 

385- (14) — "Loss of use" of foot should be considered as of "loss" 
of the foot, and compensation awarded as of disability partial 
in character but permanent in quality. Moses v. Nat*l Union 
Coal Mining Co. (Iowa). VqI. VIII 810 

385- (14) — Where only permanent injury was fracture of heel bone, 
causing pain and difficulty in walking and deformity of foot, 
it was error to allow compensation as for loss of foot. State 
ex rel. John Wunder Co. v. Dist. Court, Hennepin County 
(Minn.). Supp., Vol. Bl 1080 

385- (14) — It is proper in cases not specifically provided for to con- 
sider cumulative effect of several injuries befalling same per- 
son. Porter v. Alfred S. Amer. Co. (La.). Vol. V 846 

385-(14) — Injury to leg may justify larger compensation than loss 
of leg — it was not error to follow this instead of schedule. 
Close V. Lucky O. K. Mining Co. (Kan.). Vol. IV 492 

(15). Temporary disability. 

385- (15) — Period of temporary total incapacity is that period im- 
mediately after accident during which injured employee is 
totally incapacitated for work — where workman suffered broken 
arm, such period was that during which he was unable to work 
because of broken bone and, after it had completely knitted 
and stiffness disappeared, any disability then existing was per- 
manent. Mt. Olive Coal Co. v. Indust. Comm. (111.). Vol. VII. 272 

385-(15) — Where injured emfjloyee suffered injury to leg greater 
than loss of use of leg, disability since injury being total, held 
he was not limited to compensation as for loss of use of leg 
but to compensation on basis of temporary total disability. 
State v. Albert Lea Packing Co., Inc. (Minn.). Vol. VI 464 

385- (15) — For reasons stated in opinion, action of Commission com- 
plained of is reversed, 'and cause remanded, with directions to 
modify award as prayed for. Smith v. Oklahoma State Indus- 
trial Commission (Okla.). Vol. VIII 630 

385- (15) — If two employees have suffered no injuries other than 
fractured sacrum and femur, resulting in each case, in tem- 
porary total disability, they would have been entitled to corn- 
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pensation under sections of the Workmen's Compensation Act 
other than 31. In re Denton. In re Good (Ind.). Vol. I.... 69 

385-(15) — Commission allowing less than maximum compensation 
for temporary disability must fix time. Moray v. Indust. 
Comm. (Utah). Vol. VIII 747 

385-(15) — Workman injured in course of employment is not to be 
denied compensation for such injury and consequent diminished 
earning capacity merely because injury was not so serious as to 
totally disable him from labor for first two weeks immediately 
succeeding accident. RaflFaghelle v. Russell (Kansas). Vol. III. 293 

385.(15) — Loss of leg — award for period of 133 weeks temporary 
total incapacity for work was warranted. Moustgaard v. In- 
dustrial Commission et al. (111.)- Vol. Ill 600 

(16). Expenses of medical or surgical treatment, and nurs- 
ing. 

385-(16) — Commission has jurisdiction to make award to injured 
employee for medical services rendered to him within 
sixty days after injury — in absence of request by employee to 
employer that he furnish medical services there can be no 
award therefor, as statute expressly makes such request pre- 
requisite to validity of claim for such services. Goldfiam v. 
Kazemier & Uhl, Inc. In re United States Casualty Co. 
(N. Y.). Vol. I ; 702 

385-(16) — Board cannot make allowance for medical and hospital 
services performed more than three weeks after accident 
nor can it award amounts so paid as damages. McMullen v. 
Gavette Const. Co. et al. (Mich.). Vol. 1 1006 

385-(l6) — Where injured employee was furnished physician during 
week following accident, but after apparent recovery and some 
months after accident required further medical attention he- 
cause of tumor resulting from injury, employer was not required 
to reimburse employee for surgical and hospital expenses in 
treatment of tumor, such expenses not having been contracted 
during 30 days immediately following injury — provision con* 
strued so that 30-day period commences with actual disabiilty 
of employee and not with accident* so that, if disability is not 
concurrent with accident, period does not start until medical 
attention becomes necessary. John A. Shumaker Co. et al. v. 
Kendrew (Ind.). Vol. Ill 122 

385-(16) — Authority given by act as to determining necessity for 
surgical and hospital services and supplies is lodged in board 
and attending physician — there is no authority to furnish 
surgical and hospital service except during 30 day period and 
so long thereafter as employer furnishes physician — final deter- 
mination of necessity for such service rests with board — board 
may relieve employer from furnishing physician and relieve 
employee from necessity of accepting physician furnished — 
where employer is responsible for delay, board can hold him 
liable for further treatment. In re Henderson (Ind.). Supp., 
Vol. Al 495 

385-(16) — Under provisions of act, liability of employer for neces- 
sary first-aid, medical, surgical and hospital services is $200. 
Butler St. Fdry. & Iron Co. v. Indust. Board (III). Supp.; 
Vol. Al • 349 

385-(16) — Where employer duly authorires physician's treatment 
beyond prescribed 30 days, insurer is liable therefor. KirkoflF 
Bros. & McElwaine v. McCool (Ind.). Supp., Vol. Al 504 

385- (16) — Employer's instructions to physician held sufficient to 
warrant inference that physician was authorized to treat injured 
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employee beyond time specified in act. In re Myers (Ind.). ' 
Supp., Vol. Al 493 

335-(l6) — Employer who has provided necessai^ medical attention 
during prescribed three weeks is not liable for subsequent 
medical expenses when blood poisoning developed. Epsten 
V. Hancock-Epsten Co. (Neb.). Supp.. Vol. Bl 1094 

385-(16) — Employer was not required to furnish artificial arm to 
injured employee who demanded it within 60 days after loss of 
arm as it was not covered by statutory term "apparatus.^' 
Kunasek v. N. Y. Consol. Card Co. In re Employers* Liab. 
Assur. Corp. (N. Y.). Supp., Vol. Bl .1297 

385-(16) — Board has no authority to order that attending physician 
be furnished at expense of employer after first 30 days nor that 
surgical and hospital service and supplies be so furnished. 
Born & Co. v. Durr (Ind.). Supp., Vol. Al 525 

385- (16) —Where, after two weeks, msurer advised employee to 
use its physician but that it would allow employee's doctor $1 
per visit if preferred and latter physician continued treatment, 
he did so on terms offered. In re Huxen. In re Maryland Cas. 
Co. (Mass.). Supp., Vol. Al 824 

(17). Deductions or set-oflTs, and duty of claimant to re- 
duce loss. * 

385- (17) — Where Fund agreed to pay weekly compensation to 
servant, who thereafter recovered from physician for mal- 
practice, on petition of Fund, it is not entitled to credit for sum 
received by servant from physician in reduction of amount due 
from Fund to claimant under act. Smith v. Battjes Fuel & 
Building Material Co. et al. (Mich.). Vol. Ill 333 

385-(17) — Allowance for hospital charges and medical attendance 
of reasonable amount actually incurred by defendant for benefit 
of workman is proper. Gadberry v. Hutchinson Egg Case Filler 
Co. (Kan.). Vol. Ill 473 

385-(17) — Though stevedore presented claim and accepted compen- 
sation under State Compensation Law held that as Commission 
was without jurisdiction the acceptance of compensation is not 
bar to libel in admiralty, the pa3rments if made by employer 
being deductible from recovery and if made by state to be 
treated as gratuities. Neumann v. Morse Dry Dock & Repair 
Co., Inc. (U. S.). Vol. Ill 562 

385-(17) — Insurance carried by employer on life of employee with- 
out expense to insured and paid to widow before employer's 
liability for compensation had been determined should be al- 
lowed as credit on account of compensation to be oaid. Ameri- 
can Smelting & Refining Co. v. Cassil (Neb.). Vol. V 553 

385- (17) — Where deceased was paid regular weekly wages about 
six months, less deduction for supplies and tools, without ob- 
jection, refusal to make any deduction therefor in determining 
wages on ground there was no such express agreement, was 
reversible error. Reitmyer v. Coxe Bros. & Co. (Pa.). Vol. IV 644 

385-(17) — Damages to injured servant would be diminished in pro- 
portion to amount of negligence attributable to her. Kamp- 
mann v. Cross (Tex.). Supp., Vol. Bl 1561 

385-(17)~Employee is entitled to full compensation for permanent 
partial disability though able to resume work next day and also 
to retain full wages earned during unexpired period. MarhoflFer 
V. MarhoflFer. In re Zurich Gen'l Ace. & Liab. Ins. Co. 
(N. Y.). Supp., Vol. Bl , 1372 

385-(17)--Disobedience by miner of employer's order not to woric 
in pit without causing overhanging bank to be caved oflF held 
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' violation of reasonable rule for safety of employees. Indus. 
Comm. V. Funk (Colo.). Vol. VI 436 

385-(17)' — Finding of board that employer voluntarily paid employee 
compensation for full period of refusal to accept services of em- 
ployer's physician shows that refusal lasted only until pay- 
ment ceased, so that employer waived right to refuse compen- 
sation. American Coal Mining Co. v. Decourcey (Ind.). Vol. 
VII _. 398 

385- (17) — Workman, partially or totally incapacitated, is not to be 
denied compensation on account of obtaining work even more 
remunerative which he has physical ability to do. Sauvain v. 
Battelle (Kan.). Supp., Vol. Al 657 

385- (17) — Where workman's assailants were sentenced to pay him 
weekly payments during disability and he had assigned cause 
of action to commission, such payments must be deducted from 
compensation award. Dietz v. Solomonwitz (N. Y.). Supp.. 
Vol. B 1 1301 

385-(17) — Where employee has been paid his regular salary or 
other moneys, while injured and not working, such payments 
may be deducted from total award. Underbill v. Central 
Hospital for the Insane. (Ind.) . Vol . I 360 

385«(17) — Mere fact that employee is able to perform less exacting 
work is no ground for denying award for temporary disability 
— that he is paid wages for services of a less exacting and 
diflferent character rendered after accident, such wages being 
less than before injury, does not affect amount of compensation 
to be awarded in absence of agreement. International Motor 
Co. V. Purcell (N. J.). Vol. II 528 

385- (17) — "Earnings" received by an injured employee do not include 
money paid by a miner for powder and blacksmith work, which 
must be deducted from the actual total amount received for the 
year. Richards v. Central Iowa Fuel Co. (Iowa.). Vol. 1 977 

385-(17) — Compensation may be allowed without deductions for 
voluntary payment of wages. Mercury Aviation Co. v. Indust 
Ace. Comm. (Cal). Vol. VIII 483 

385-(17) — Allowance of credit to employer for sums voluntarily 
paid injured employee to maintain family if they had not been 
expended in purchase of house. Indust. Ace. Comm. (Cal.). 
Vol. VIII 483 

385- (17) — Where it was stipulated by parties before Commission 
that employee was injured and had been paid certain sum for 
compensation, it was error to confirm award which made no 
allowance for compensation paid. Union Colliery Co. v. Indust. 
Comm. (111.). Vol. VIII 790 

(18). Submission to surgical operation. 

385-(18) — Commission cannot compel claimant to submit to opera- 
tion but can determine extent to which disability is attributable 
to such refusal — if operation is not attended with danger to life, 
health, or of extraordinary suffering and if, according to best 
opinion, offers reasonable prospect of relief, claimant must 
either submit or release employer from obligation to maintain 
him— where workman sustained broken arm and only remaining 
disability was adhesions in tendons curable by mere manual 
manipulations under laughing gas but workman refused to sub- 
mit, his permanent disability was held due to such refusal and 
not to accident. Mt. Olive Coal Co! v. Indust. Comm. (111.). 
Vol. VII 272 
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385- (18) — Whether operation requested for cure of employee's in- 
jury is reasonably essential, is for discretion of conimission 
based upon evidence submitted to it and court cannot interfere 
with finding except where commission has acted unreasonably 
or abused discretion. O. W. Rosenthal & Co. v. Indust. Comm. 
(111.). Vol. VII 286 

38S-(18)^ — Employee refusing to submit to operation for hernia can- 
not recover compensation for period of time beyond that which 
would have been required for his recovery after operation if 
danger incident to such operation was practically negligible. 
Schiller v. Baltimore & O. R. Co. (Md.). Vol. VII 620 

385-(18) — It is no ground for reducing compensation that injured 
employee who has had two operations with little if any benefit 
does not submit to another, under attendant circumstances. 
Marshall v. Ransome Concrete Co. (Cal.). Supp., Vol. Al 257 

385-(18) — Industrial Board is without jurisdiction to order injured 
employee to submit to major operation involving risk of life, 
however slight, in order that pecuniary obligations created by 
law in his favor against his employer may be minimized. Com- 
mission is not authorized to require claimant to undergo opera- 
tion or forfeit right to compensation. Henley v. Oklahoma 
Union Ry. Co. (Okla). Vol. VIII 125 

'365- (18) — Injured has right to choose own physician. Snyder v. 

Indust. Comm. (111.). Vol. VIII 32 

385-(18) — Unreasonable refusal of injured employee to permit 
surgical operation justifies court in refusing compensation. 
Strong V. Sonken-Galamba Iron & Metal Co. (Kan.). Vol. 
VIII 224 

385- (18) — Unreasonable refusal to submit to operation justifies 
cessation of compensation. Myers v. Wadsworth Mfg. Co. 
(Mich.). Vol. VIII 549 

385- (18) — Claimant's duty to submit to "reasonably essential" opera- 
tion implies necessity of considering not merely opinions of 
medical men, though all of them agree, but all the facts before 
attempting to decide. Grant v. State Indust. Accident Comm. 
(Ore.). Vol. VIII ;. 880 

385.-(18) — Employee who suffered injury resulting in hernia, in- 
curable except by operation and who refused to undergo opera- 
tion, should not be allowed compensation while persisting in 
refusal. O'Brien v. Albert A. Albrecht Co. (MichJ. Vol. IV. 234 

385-(18) — Where arm is so fractured that permanent total disability 
is created unless amputated, award is not limited to that of loss 
of arm, as total permanent disability may exist without loss 
or injury to specific member. Simpson v. N. J. Stone & Tile 
Co. (N. J.). Vol. IV 425 

385-(18) — Where condition of total disability was entirely due to 
original injury, State Fund not entitled to be relieved from 
weekly payment it had agreed to make during disability on 
ground that present disability was caused by unskillful treat- 
ment or refusal to have operation. Smith v. Battjes Fuel & 
Building Material Co. et al. (Mich.). Vol. Ill 333 

3d5-(18) — Where employee lost 1-16 inch off first phalange of finger, 
injury not interfering with use of joint nor of entire finger, 
compensation cannot be awarded as for loss of first phalange, 
under act. Edward E. McMorran & Co. v. Industrial Com- 
mission (111.). Vol. V 183 
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(20). Commutation of payments and award of gross sum. 

385- (20) — In entering agreement to discharge employer from lia- 
bility for permanent disability of employee upon payntent of 
lump sum, parties are not at liberty to make settlement at 
variance with statutory terms, ascertainment of amounts pay- 
able periodically under law is prerequisite to contract for com- 
mutation — in approval of commutation of compensation, public 
has interest which it is duty of court to protect without regard 
to wishes of parties — act does not contemplate payment of 
large sums of money to improvident employees or dependents 
who may lose it and become charge of public, but requires 
employers to pay injured employees compensation in periodical 
payments-sunder act, in case of death or permanent disability, 
commutation of compensation is departure from general rule 
and should only be sanctioned upon statutory terms— commuta- 
tion of compensation b dependent on extent of injury. Au- 
thority to approve Commutation of compensation has been 
conmiitted under act but settlement should be submitted to 
commissioner for approval before court is asked to approve. 
Perry v. W, L. Huffman Automobile Co. (Neb.). Vol. VI. . . . 704 

d85-(20) — Provisions of act as to payment are stated. Stephenson 
V. State Indus. Comm. of Oklahoma (Okla.). Vol. VI 711 

385-(20) — Industrial Board may award compensation for perma- 
nent partial disability in a lump sum. Underbill v. Central 
Hospital for the Insane (Ind.) . Vol. I 360 

385-(20) — Not incumbent on claimant to show it to be for best 
interests both of her and of empl<^er to have compensation 
commuted. Schwarm v. George Thomson & Sons Co. (III). 
Vol.I 533 

38S-(20) — Commission has no authority to make award for sum of 
periodical payments due at time award is made. Wozneak v. 
Buffalo C^s Co. In re Travelers' Ins. Co. (N. Y.). Supp., 
Vol. Bl 1431 

385- (20) — Plaintiff must recover on award according to its terms 
allowing weekly payments, not lump sum. Roach v. Texas 
Employers' Ins. Assn. (Tex.). Supp., Vol. Bl 1583 

385* (20) — Where injured servant had wife and eight minor children 
wholly dependent upon him, with no property or income, and 
,was unable to perform manual labor and desired lump sum to 
purchase farm, but had been earning large salary prior to 
injury and since had drawn over $60 a month and was 15 
months after accident penniless and in debt, held that com- 
mission's refusal to award lump sum was not abuse of discre- 
tion. Kokotovich v. Indust. Comm. (Colo.). Vol. VII 553 

385- (20) — ^That employer has in good faith made Itmfip sum settle- 
ment which is illegal may be shown on petition to commission 
for lump sum settlement and C9nsidered in determining whether 
settlement should be authorized. International Coal & Mining 
Co. V. Indus. Comm. (111.). Vol. VI 278 

385- (20) — Commission, when applied to for lump sum payment, 
must exercise its judgment and discretion as to best method of 
making compensation in light of all facts. Stephenson v. State 
Indus. Comm. of Okla. (Okla.). Vol. VI 711 

385-(20) — Held that award of compensation for total incapacity for 
maximum period allowed, and in lump sum, will not be dis- 
turbed. Stephenson v. State Indus. Comm. of Okla. (Okla.). 
Vol. VI ..^711 

385- (20) — Jury is without power to return verdict iixint^ compensa- 
tion to be paid in lump sum^-amount of compensation is gov- 
erned by sections of statute as cited and award must provide 
for periodical payments — in case of special circumstances and 
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when advisable board may commute periodical benefits to one 
or more lump sum payments. Roma v. Industrial Commission 
of Ohio (Ohio). Vol. II 122 

385- (20) — Where wages were such that it was impracticable to 
compute "average weekly wages" by method first indicated in 
act, compensation allowed on alternative statutory method of 
taking average weekly amount earned by another employee, in 
same grade, etc., during 12 months preceding accident was so 
nearly accurate that it would be approved. Behan v. John B. 
Honor Co., Limited, et al. (La.). Vol. II 67 

385- (20)— Court ordered that if defendants defaulted in payment of 
$4 a week, the entire amount of compensation should become 
due and that execution should then issue therefor, held, not 
error to enter order. Lombard v. Uhrich et aL (Kan.). VoL II. 53 

385- (20) — Findings did not show an abuse of discretion by court in 
awarding compensation in lump stun. Gilmore v. Monarch 
Cement Co. (Kan.). Vol. II 628 

385- (20) — Injured employee being of age, his weekly payments can- 
not be redeemed by payment of lump sum, except after they 
have been continued for not less than 6 months, and except by 
agreement of parties and determination of accident board that 
it is for best interest of employee. Jakutis' Case (Mass.). 
Vol. VIII 80 

385- (20) — Commutation of compensation to lump sum without 
board's approval void. Employers' Indemnity Corp. t. Woods 
(Tex.). VoL VIII 290 

385-(20) — Discount is required when compensation is increased and 
number of weeks decreased. Western Indemnity Co. v. Milam 
(Tex.). Vol. VIII 301 

385-(20)' — Compensation in lump sum authorized only in case of 
death or total permanent incapacity. Texas Employers' Ins. 
Ass'n V. Pierce (Tex.). Vol. VIII 311 

385-(20) — Where at time of hearing before Board, injuries of claim- 
ant may have resulted in total disability for indefinite period, 
although obvious that such disability will ultimately be fol- 
lowed by partial disability^ case falls under act and board will 
deny or postpone application for commutation of weekly pay- 
ments. Deemer Steel Casting Co. v. Frank (Del.). Vol. V.. 170 

385-(20) — Refusal by commission to approve lump sum settlement 
with injured employee rendered insane by accident held not 
arbitrary. Reteuna v. Industrial Commission (Utah). Vol. V. 327 

385- (20) — There may be lump sum settlement by parties with ap- 
proval of board, and board may at any time and in any case, 
without consent of employer, provide for commutation of de- 
ferred payments if its discretion is moved by special circum- 
stances attending — part of act authorizing such action is not 
inconsistent with other parts-^where injured employee, carpen- 
ter, was permanently incapacitated for work but might be able 
to do other kinds of work where he could sit, and incurred 
medical expenses over $900, to obtain which his father mort- 
gaged his farm, board on showing of such facts was author- 
ized to order lump settlement without consent of employer. 
McMullen v. Gavette Construction Co. (Mich.). Vol. V 270 

385- (20) — Injured employee suing indemnity company in which 
employer was insured, in absence of agreement, is entitled to 
judgment in lump sum for compensation already due and 
weekly installments during balance of time, but not to lump 
sum judgment for whole period. United States Fidelity & 
Guaranty Co. v. Parker (Tex.). Vol. V 468 

385- (20) — Arbitrator has no authority to make award in lump sum. 
Roper v. Hammer (Kan.). Vol. V 690 
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385-(20) — Facts that lump sum settlement would enable injured 
servant to live upon his farm and that he could not support 
family in town upon weekly allowance are to be considered. 
Texas Employers' Ins. Ass'n v. Downing (Tex.). Vol. V 582 

385-(20) — Injured servant, totally disabled permanently, and 
awarded compensation of $8 a week for his life, was entitled 
to lump sum settlement if facts warranted relief. Karoly v. 
Industrial Commission of Colorado et al. (Col.). Vol. Ill 98 

385-(20) — Error assigned on abuse of discretion in award of lump 
sum judgment instead of periodical and terminable payments 
to injured workman examined and not sustained. RafFaghelle 
V. Russell (Kans.). Vol. Ill 293 

385-(20) — Compensation Board might provide by rule that working 
days shall mean total number of days in period covered ac- 
cording to calendar, less Sundays, legal holidays, half holidays 
for each week, and days when employee was prevented from 
working through no fault of his own, to facilitate determination 
of weekly wage upon which proportionate compensation ^^s 
based — the law did not give any definite meaning to "working 
day," but left that as between parties in interest under, various 
circumstances to be determined by Board. Jensen v. Atlantic 
Refining Co. (Pa.). Vol. Ill 657 

385-(20) — Under act, commutation and payment in lump sum by 
order of district court authorized only in exercise of sound 
discretion upon an agreement or settlement by parties. Myers 
V. Armour & Co. (Neb.). Vol. IV 112 

385- (20^ — Swallowing pins while trimming show window, rendering 
claimant bedridden and necessitating surgical operation to save 
life, was "unusual circumstance" warranting commutation of 
award into lump sum — provision that such commutation be not 
allowed to satisfy debt, etc., does not defeat where unusual cir- 
cumstances require such payment to save life. Jensen v. F. 
W. Woolworth Co. (N. J.). Vol. IV 421 



§ 386. DEATH BENEFITS. 

(I). In general. 

386-(l) — Where partially dependent father received all son's earn- 
ings, he is entitled to receive same compensation as total 
dependent. In re Peters ( Ind.) Supp., Vol. Al 552 

386-(l) — Where gamekeeper was accidentally killed while hunting 
under orders, compensation held erroneously awarded on basis 
of seven days a week instead of six. O. L. Shafter Est. Co. 
V. Indust. Ace. Comm. (Cal.). Supp., Vol. Al 194 

386-(l) — If deceased had worked more than six months at employ- 
ment in which fatally injured, total wages during that time, 
divided by number of weeks employed shows average weekly 
wages, basis for compensation. McGuirt v. Gillespie (La.). 
Supp., Vol. Al 702 

386-(l) — Total disability includes death. In re Bowers. In re 
Williams. In re Colan (Ind.). Supp , Vol. Al 539 

386-(l) — Where deceased turned over all wages to mother, partial 
dependent, she was entitled to compensation as total dependent. 
Bloomington Bedford Stone Co. v. Phillips (Ind.). Supp., 
Vol. Al 558 

386-(l) — ^Where wage of deceased employee has not been fixed by 
agreement, wage of similar employee is basis of compensation 
— where wage is fixed by definite agreement, it is basis of com- 
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pensation, not average earnings of similar employees — fact that 
employer paid burial expenses under belief that employee left 
no dependents, in no manner aflfects . liability of employer — in 
cases of partial dependency, cost of burial may be allowed in 
addition to death benefit but not in cases of total dependency. 
Northern Redwood Lumber Co. v. Indust. Ace. Comm. (Cal.). 
Supp.. Vol. Al 267 

386-(l) — ^Motorman employed by interurban electric railway 
company and wearing its uniform, who was paid by the hour, 
and who operated its cars to the city limits of Chicago and then 
operated them within the city limits under an agreement be- 
tween the interurban company and a city railway company 
whereby latter paid wages while operating within the city, as 
known to him, was the employee of the interurban company and 
his wages earned while operating cars within the city might be 
regarded as part of his annual earnings in employ of interurban 
company continuously during the year preceding his death. 
Chicago & Interurban Traction Co. v. Industrial Board of 
Illinois et al. (111.) . Vol. I , 518 

386-(l) — Award should bear 5 per cent, interest on amount due 
from date of award and on stibsequent installments after 
they respectively become due. Chicago & Interurban Traction 
Co. V. Industrial Board of Illinois et al, (111.) . Vol. 1 518 

386-(l) — Under Statute, partially dependent father of deceased env 
ployee was entitled to such proportionate part of $1000 a week 
for 500 weeks, the maximum amount to a person wholly depend- 
ent, as the amount received by him from his son bore to his son's 
earnings. In re McMahon. In re Massachusetts Employees' Ins. 
Ass'n (Mass.) Vol. I 387 

386-(l) — Award of $9 a week was not excessive for death of hus- 
band drawing $14 and board, board being worth $4 a week, 
though employee occasionallv dined elsewhere. Medland v. 
Houle Bros, et al. (Mich.). Vol. II 656 

386-(l) — Where boy, 16, with partially dependent mother, was 
killed during first week of last employment, **annual earnings" 
are ascertained by wages received during preceding 12 calendar 
months — annual earnings to be ascertained by reference to 
same factors as "average weekly wag'es" unless inapplicable 
under all circumstances. Freeman's Case — In re Automatic 
Time Stamp Co. — In re Amer. Mut. Liab. Ins. Co. (Mass.). 
Vol. IV 498 

386-(l) — Where servant who was given different work on return 
after strike and received larger wages, met his death in 
less than year thereafter, his earnings for basis of award should 
be computed at 300 times his average daily wage, the fact that 
he previously earned a less sum not justifying a smaller award. 
Brown v. Central West Coal Co. et al. (Mich.). Vol. 1 1086 

386- (1) — Partially dependent mother of deceased painter, whose 
average weekly wage amounted to $24, of which he gave her 
$15, or five-eighths of maximum weekly wage for purpose of 
computing compensation, held entitled to award of $8.25 a 
week for 300 weeks, with burial expenses. General American 
Tank Car Corporation v. Borchardt (Ind.). Vol. Ill 700 

386-(l) — Three hundred day rule of computing compensation 
approved, "if not otherwise determinable." Zenni v. South Dcs 
Moines Coal Co. (Iowa). Vol. VIII 47 

386-(l) — Compensation to partial dependents is measured by ac- 
tual "average amount contributed weekly" instead of technical 
"average weekly wage." Indian Creek Coal & Mfg. Co. v. 
Kutter (Ind.). Vol. VIII 370 
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386- (1) — Compensation for death arises out of contractual rela- 
tion and is in lieu of damages. Texas Employers' Ins. Ass'n 
V. Boudreaux (Tex). Vol. VIII 435 

386-(l) — In absence of agreement to contrary, percentage of wages 
recoverable by dependent is to be paid in installments as wages 
would have been paid to deceased employee. Heinzelman v. 
Board of ComVs of Port of New Orleans (La.). Vol. VIII.. 531 

386- (1) — '* Annual amount'' contributed as basis of compensation to 
dependents held to be contribution at time of injury. Spreckels 
Sugar Co. v. Indust. Ace. Comm. (Cal). Vol. VIII 488 

386-0) — Entire compensation not allowable to father as dependent; 
burial expenses held allowable on appeal from compensation 
judgment. Heinzelman v. Board of Com'rs of Port of New 
Orleans (La.). Vol. VIII 531 

386- (1) — Expenses of support of minor to be deducted from contri- 
butions to dependent parent claiming compensation. Federal 
Mut. Liab. Ins. Co. v. Indust. Ace. Comm. (Cal.). Vol. VIII. 666 

386- (1) — Words "average amount contributed weekly" are used in 
ordinary, not technical, sense. Indian Creek CToal & Mining 
Co. V. Kutter (Ind.). Vol. VII 44 

386-(l) — ^Where servant received fatal injuries a few days after 
starting work, never having worked before except three weeks 
for relative as harvesting helper, amount earned in harvesting 
should not enter into computation of weekly wage-— board was 
not required, for purpose of determining such child's weekly 
contributions to dependents to include any period of time other 
that term of employment with employer. Hoosier Veneer Co, 
V. Stewart (Ind.). Vol. VII 289 

386-(l) — Compensation under act for death of employee receiving 
$28.(X> a week, in course of Saturday niarht employment by 
newspaper company in which he received $9.20 for each night's 
work, should be based on a weekly wage of $9.20 and not on 
average weekly amount earned by person in same firrade, em- 
ployed in same work by same newspaper steadily. King's Case. 
(Mass.). Vol. V 256 

386-(l) — Award to non-resident parents of deceased employee of 
one-half averapre weekly wage held error since it should have 
been for only 25%. Skillaris et al. v. United States Railroad 
Administration et al. (U. S.). Vol. V 724 

386-(l) — Under act, amount of compensation for death of miner is 
to be computed upon gross earnings and not upon gross earn- 
ings less amount deducted by employer for union dues and 
items purchased by deceased from employer. Springfied Coal 
Mining Co. v. Industrial Comm. et al. (III.). Vol. V 675 

386-(l) — Maximum amount allowed in 1918 to dependents of de- 
ceased was $11 a week. State ex rel. Johnson Hardware Co. 
V. Dist. Court of Carver Co. (Minn.). Vol. VI 189 

386-(l) — It was within discretion of commission, in fixing compen- 
sation for death of employee, to provide it should be con- 
tinued in favor of partial dependents for 252 weeks. Uintah 
Power & Light Co. v. Indus. Comm. of Utah (Utah). Vol. VI. 229 

386- (1)' — Where contributions for support of dependents have not 
been constant, determination of such amount rests in discretion 
of commission. Popst v. Indus. Ace. Comm. (Cal.). Vol, VI. 643 

386-(l) — ^Where janitor left employment and went to work else- 
where while wife was engaged to do his work, he occasionally 
helping her for no compensation from employer and later being 
engaged regularly to wax floor of buildinfzf, for which he was 
paid, and in which employment he received mortal injuries, he 
was not employed as janitor at time of injury and award based 
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on his average weekly wage for waxing floor of building was 
correct. Marvin's Case (Mass.). VoL V 259 

386- (1) — Where janitor employed under sepalrate concurrent con- 
tracts with three employers, was killed by fall, employer served 
at time of injury was liable for compensation based on total 
earnings received from all employers. In re Howard (Ind.). 
Vol. V 208 

386-(l) — Award in favor of dependent mother, brothers, and sisters 
of deceased servant aggregating noore per month than was con- 
tributed by deceased to them, held authorized. State Indus. 
Comm. V. Downer Steel Co. <N. Y.). Vol. VI 75 

(2). Deductions. 

386- (2) — In deciding whether parent is wholly or partially depend- 
ent on wages of deceased child, expenses incurred by parent on 
account of child on one side to be weighed against wages re- 
ceived by parent from child on other side and all circumstances 
are to be considered in reaching conclusion — no deduction can 
be made on account of expenses for clothing annually incurred 
on account of child — that father chose to have deceased minor's 
wages, as well as his own, turned over to his wife as manager 
of family finances did not diminish his own right to son's wages 
or his obligatioii to support family, and he was entitled to 
entire award as partial dependent; wife not being such also. 
Dembinski's Case. Appeal of Employers* Liability Assur. 
Corporation (Mass.). Vol. Ill 151 

386- (2) — Injured employee's compensation under statute paid pur- 
suant to voluntary agreement with employer cannot be credited, 
upon employee's death, against compensation awarded depend- 
ent Jackson v. Berlm Const. Co. et al. (Conn.). Vol. Ill 224 

386-(2) — Under act providing that payments other than for neces- 
sary medical, surgical or hospital fees shall be deducted from 
amount payable on death, and section 8 providing that compen- 
sation for injury not resulting in death shall include medical, 
surgical and hospital fees, not to exceed $200., master cannot ' 
have the excess over $200 voluntarily paid, credited upon death 
compensation in absence or agreement therefor. Crescent Coal 
Ca v. Industrial Commission et al. (111.). Vol. Ill 240 

386- (2) — Cost of maintenance of minor son, contributor to family 
support,* should not be considered in determining award to de- 
pendent father for death. In re Peters (Ind.). Supp., Vol. Al. . 552 

386-(2) — Where attorneys based claim for lump sum settlement on 
staten^nt that widow, claimant, lived in Canada and also so 
that their fees might be paid, held that this was not sufficient 
showing— <iuestion of attorney's fees should not be considered 
decisive by board in determming whether or not lump sum 
award should be made. H. G. Goelitz Co. v. Indust. Board 
(111.) . Supp., Vol. Al 394 

386- (2) — Direction of commission under its general rule for payment 
of present value of award, computed by unsanctioned methods 
and where nothing brought case within exception of "interest 
of justice," was unauthorized— commission is not justified in 
making sweeping rule requiring payment of present value of 
award into state fund. Adams v. New York, O. & W. Ry. 
Co. (N. Y.). Supp., Vol. Bl 1255 

386- (2)— Where deceased paid all his wages intact to mother as part 
of common fund, from which he received his carfare, clothing, 
and necessary expenses, the full average weekly wage was the 
proper basis for determining the amount of compensation due. 
People's Hardware Co. v. Croke (Ind.). Vol. 1 579 
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386-(2) — Deceased's mother by making claim for compensation, 
clothed employer with right of action against wrongdoer, where 
employer failed to protect its rights, it cannot by petition to 
board have credited upon award against it and sum received 
by mother as result of suit brought under Survival Act by de- 
ceased's administrator. Vereeke v. City of Grand Rapids 
(Mich.). Vol. II : . . . 917 

386-(2) — Expenses incurred by parent on account of deceased minor 
son are pertinent in determining dependency, but irrelevant in 
ascertaining amount of compensation. Freeman's Case — In re 
Automatic Time Stamp Co. — In re Amer. Mut. Liab. Ins. Co. 
(Mass.). Vol. IV 496 

386- (2) — Where municipality paid policeman's salary from date of 
injury to death it is not entitled to credit on account of such 
payments in proceedings under act. Ogden City v. Indust. 
Comm. (Utah). Vol. VII 249 

386- (2) — Where minor son paid his full earnings to parents who 
were partially dependent' upon such earnings, held that, in 
ascertaining average yearly earnings and fixin|jr degree of de- 
pendency, employer is not entitled to deduction for expense 
of minor's board and support. Slater v. Ismert-Hincke Milling 
Co. (Kan.). Vol. VI 164 

335.(2) — Claimant's agreement for deduction of funeral expenses 

binding. Kostamo v. H. G. Christman Co. (Mich.). Vol. VIII. 544 

(4). Commutation of payments and award of gross sum. 

386- (4) — Where widow was left without property and with seven 
small children four of whom were under five, lump sum award 
was not abuse of discretion — it was not abuse of discretion 
for court to discount weekly payments at 5% instead of 6%. 
Lumberman's Reciprocal Ass'n v. Behnken (Tex.). Vol. VII. 363 

386- (4) — Lump sum award to widow and daughter for purchase of 
farm is not within power of commission. Lauritzen v. Terry 
& Tench Co. (N. Y.). yol. VII 110 

386-(4) — In proceedings for lump sum compensation claim by de- 
ceased employee's mother as beneficiary and sister as depend- 
ent, it was error to make award to mother and sister jointly — 
employer, by filing writing indication willingness to pay com- 
muted compensation does not waive right to object to payment 
in lump sum — "probable future payments" means such pay- 
ments ordinarily become payable in natural course of events 
taking into consideration expectancy of beneficiary. H. W. 
Clark Cx), V. Indust. Comm. (111.). Vol. V 805 

386- (4) — Though payments depending on number of children are 
to be made to widow, children have interest therein, so com- 
mutation of payments cannot be made without joinder of guar- 
dian acting under authority of court for children. Act not hav- 
ing declared that mother as natural guardian should act for 
them. Lovasz v. Carnegie Steel Co. (Pa.). Vol. V 902 

386-(4) — Right to have compensation commuted to lump sum is 
available only to employer who pays voluntarily, not to one 
who refuses until adjudged liable in proceedings. G. H. Ham- 
mond Co. V. Industrial (Commission (III ). Vol. IV 176 

386-(4) — Industrial Commission cannot direct payment to state 
insurance fund of present value of future installments of com- 
pensation awarded dependent mother of deceased employee, 
computed on basis that such award is of value equal to life 
award, in view of section providing that award to dependent 
mother is only payable during dependency — basis for commuta- 
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tion fixed by Law providing that commutations shall be upon 
basis of Survivorship Annuitants' Table of Mortality and Re- 
marriage Tables of Dutch Royal Insurance Institution, would 
not apply to award to a mother during her dependency. Bailey 
V. Columbian Rope Co. et al. (N. Y.). Vol. Ill 176 

386-(4) — In computing number of working days to determine work- 
men's average daily earnings during six months preceding acci- 
dent under rule of Board providing that "days employee was 
prevented from working, through no fault of his own/' should 
be deducted, days during which work was suspended on account 
of labor dispute, together with Sundays and holidays should be 
deducted — in case of instantaneous death period of compensation 
does not begin until 14 days after death. Rakie v. Jefferson & 
Clearfield Coal & Iron Co. (Pa.). Vol. Ill 661 

386-(4) — Agreement of employer, as a condition of being allowed 
to carry its own insurance, to pay, when required, the present 
value of future payments under award, not applying, when 
made, to an award of death benefits to widow, no method of 
estimating* contingency of remarriage existing was not enlarged 
by subsequent amendment of statute, providing method of esti- 
mating present value of such award. State Industrial Commis- 
sion V. Yonkers R. Co. (N. Y.). Vol. Ill 512 

(5). Apportionment of pa3rments. 

386-(5) — Where evidence was ample to support findings as to 
partial dependency of two daughters order of insurer to pay 
them equal sums was proper. In re Osterbrink (Mass.) . 
Vol. I 814 

386- (5) — Total compensation found to be due deceased servant's 
dependents was properly apportioned equally between widow 
and each of two surviving children of servant, one being son 
of former wife, compensation due widow's child to be paid her, 
and that due other child to be paid to guardian. Holmberg's 
Case (Mass.). Vol. II 899 

386-(5) — Commissi6n was not required to apportion award between 
widow and child where there was no contest as to who should 
• receive benefit — provision for determination of proportinate 
share of each beneficiary does not require what proportion 
every member of the class may receive. Swift & Co. v. Indus- 
trial Commission (111.). Vol. IV 163 

386-(5) — Commission, awarding lump sum to administrator, not re- 
quired to declare proportion of each beneficiary, such distribu- 
tion to be made by court appointing administrator. G. H. 
Hammond Co. v. Industrial (Commission (111.). Vol. IV 176 

386-(5) — Act providing beneficiaries upon death of husband will 
take by law of descent, means descent relating to community 
property and not per capita as provided by law of descent re- - 
lating to separate property. Texas Employers' Ins. Ass'n v. 
Boudreaux (Tex.). Vol. IV 563 

386-(5) — Statutes of descent and distribution must be looked to 
for rule by which to apportion compensation among dependents. 
Compensation for death of husband and father partakes more 
nearly of community than of separate property and should be 
distributed according to statute of descent and distribution 
applicable in distributing community property. Texas Em- 
ployers' Ins. Ass'n v. Boudreaux (Tex.). Vol. VIII 435 

386- (5) — Award on contested claim held properly made to adminis- 
trator. Peabody Coal Co. v. Indust. Comm. (III). Vol. VIII. 784 
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335.(5) — Section of act providing that no award shall provide pay- 
ment in lump sum except such portion as shall be found due 
and unpaid at time of award, governs award in arbitration in 
case in which injurv resulted in death. Boyd v. J. R. Crowe 
Coal & Mining Co. (Mo.). Vol. V 236 

386- (5) — If award is made to administrator, compensation is to be 
distributed pursuant to order of court appointing him. National 
Zinc Co. v. Ind. Comm. (III.). Vol. VI 21 

386- (5) — Made to both parents. Relative extent of dependency 
individually must be found, joint award being improper. In re 
Pagnoni — In re Contractors' Mut. Liability Ins. Co. (Mass.). 
Vol. I 806 

§ 387. DOUBLE COMPENSATION. 

387 — One receiving distinct injury to shoulder resulting in total 
incapacity, and in same accident losing leg resulting in partial 
incapacity, was entitled to compensation for each injury. Olm- 
stead V. Lamphier et al. (Conn.). Vol. II 774 

387 — The act providing that compensation for named injuries shall 
be in "lieu of all other payments" refers to payments for named 
injuries and does not limit award to compensation provided for 
named injury — compensation for loss of phalanges of finger was 
not exclusive of compensation for total incapacity. Franko v. 
William Schollhorn Co. et al. (Conn.). Vol. II 770 

387 — Where employee's finger was injured, resulting in amputation 
of phalanx on day of injury, employee was not entitled to award 
in addition to compensation for loss of phalanx, there being 
but one injury. Krximer v. Sargent & Co. (Conn.). Vol. II.. 777 

387 — Under act, not being party in interest to proceeding by hus- 
band during his life against his employer, widow's subsequent 
claim or new cause of action, arising from husband's death, was 
not beneficially or detrimentally affected through anything done 
by him in his proceeding, except by a possible reduction of her 
claim for payments made him. Curtis v. Slater Const. C3o. 
(Mich.). Vol. II 909 

387 — Compensation cannot be awarded under both paragraphs. 
Stubbs V. Industrial Board et al. (111.). Vol. I :.. 14 

387 — Invalid under section 8, par. (3), when based upon permanent 
disabilities. Stubbs v. Industrial Board et al. (111-). Vol. I.. 14 

387 — Where workman received permanent partial disability and 
temporary total disability by accident, he was entitled to com- 
pensation for both in spite of fact that he returned to work 
within ten weeks — provision does not prevent awards for tem- 
porary and permanent disability from same accident but is 
limited to specific injuries causing permanent disability. Mar- 
hoffer V. Marhoffer. In re Zurich Gen'l Ace. & Liab. Ins. Co. 
(N. Y.). Supp., Vol. Bl 1372 

387 — Provision that compensation for specific injuries shall be in 
lieu of all other compensation does not exclude compensation 
for injuries defined in other sections — employee suffering per- 
manent partial disability by loss of finger and temporary total 

387 — Under act workman so injured as to be entitled to compensa- 
tion may, if disfigured, also have compensation for disfigure- 
ment. Wells Bros. Co. v. Industrial Commission et aL (IlL). 
Vol.111 255 

387 — Where employee suffered injury to head for which he was 
awarded compensation for temporary total and permanent par- 
tial disability he could not be also awarded compensation for 
permanent disfigurement Smith-Lohr Coal Mming Co. v. 
Industrial Commission et al. (111.). Vol V 669 
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disability by injuries to other Angers, may recover for perma- 
nent but not consecutively for temporary disability. Mar- 
hoffer V. Marhoifer. In re Zurich Gen'l Ace. & Liab. Ins. 
Co. (N. Y.). Supp., Vol. Bl 1200 

387 — Negligence of subscriber under act in furnishing employees 
with dangerous elevator did not constitute serious and willful 
misconduct. Riley v. Standard Aoc. Ins. Co. (Mass.). Supp., 
Vol. Al 858 

317 — Under definition of "children" to include stepchildren and 
those to whom employee stood in loco parentis if members of 
his household at his death, and under provision that receipt of 
benefits from any association or fund shall not bar recover> 
of compensation, children who are receiving compensation for 
death of natural father may receive additional and concurrent 
compensation for death of stepfather who stood in loco parentis 
and on whom they were dependent. Decker v. Mohawk Min- 
ing Co. (Pa.). Vol V 889 

387 — If injured servant continued to work from time of injury at 
same wages until job was finished and at own request was 
moved on different job at less wage but receiving full wage 
of well man, he was not entitled to compensation. Humphreys 
V. Chevrolet Motor Car Co. (U. S.). Vol. V 878 

387 — One receiving distinct injury to right leg resulting in loss and 
injury to left leg resulting in total incapacity was entitled to 
compensation for each injury. Where, in consequence of am- 
putation of one leg other became infected and its use is lost, 
compensation may be had for loss of both legs and modifica- 
tion of original award for loss of leg amputated is authorized. 
Saddlemire v. American Bridge Co. (Conn.). Vol. VI........ 130 

387 — Commission has no power to award compensation for dis- 
figurement to member and also for loss of use thereof. Award 
for disfigurement of hands and face does not preclude award 
for loss of eyes and arms. International Coal & Mining Co. 
V. Indus. Comm. (111.). Vol. VI 278 

387 — Employee may recover for temporary partial incapacity and 
at same time recover for permanent partial loss of use of mem- 
ber where partial incapacity arises out of injuries other than 
those which cause partial loss — where there was no evidence 
that temporary partial loss of capacity for work was due to 
other injury than one for which compensation was allowed for 
permanent partial loss of use awards under both were double 
compensation which was not authorized. Slago Coal Co. v. 
Indus. Comm. (III.). Vol. VI 292 

387 — Employee who lost finger and received compensation fixed by 
act for such loss is not entitled to compcnwition for temporary 
total disability under other section. Hardin v. Higgins Oil & 
Fuel Co. (La.). Vol. VI '. 446 

387 — Where original award, in addition to full compensation author- 
ised for loss of toes, which was in lieu of all other compensa- 
tion for consequence of that loss, awarded farther compcnsa- 
tkm for period equal to that allowed for loss of foot, it was 
not proper to make supplemental award for subsequent amDu- 
tation of the foot — award for loss of foot includes compensation 
for incapacity following amputation. Bowne v. Stamford iRoTI- 
ing Mills Co. (Conn.). Vol. VI 515 

3Kr — Employee receiving two injuries, one that disables him and 
another that causes disfigurement, is entitled to compensation 
for disability ^nd disfigurement. Employee disabled and dis- 
figured by same injury is not entitled to recover for disfigure- 
ment. Woman paid compensation for injury. Is not entitled 
to further compensation for disfigurement resulting therefrom. 

12— Digest 
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Chicago Home for the Friendless v. Indust. Comm. (111.). 
Vol. VIII 28 

387 — Award of treble damages to minor under act should not be set 
aside because of false representations as to age. Mueller & 
Son Co. V. Gothard (Wis.). Vol. VI 730 

387 — Commission was without authority to allow compensation for 
temporary total disability in addition to compensation for loss 
of leg above knee. Spring Canyon Coal Co. v. Indust. Comm. 
(Utah). Vol. VII 251 

387 — Act provides compensation for period of incapacity between 
date of injury and date of determination of complete loss of use 
of injured arm or limb. Wrenn v. Conn. Brass Co. (Conn.). 
Vol. VII 563 

387 — Workman caught in unguarded pulley while applying dressing 
may be awarded increased compensation by way of penalty 
because his injury resulted from failure to comply with com- 
mission's orders. Eau Claire Sand & Gravel Co. v. Indust. 
Comm. (Wis.). Vol. VII 861 

387— Award for loss of use of member, being "for disability partial 
in character and permanent in quality" i>rec]udes compensation 
"for injury producing temporary disability." Moses v. Nat'l 
Union Coal Mining Co. (Iowa). Vol. VIII 810 

387 — Where employee suffers loss of a member or the destruction 
of a physical sense for which provision is specifically made by 
Workmen's Compensation Act, or suffers mjury resulting in 
permanent partial disability, for which provision is not specific- 
ally made by the section, compensation must be awarded under 
the section, and, when awarded, is in lieu of all other com- 
pensation for the particular permanent partial disability, the 
section not in terms excluding compensation for other injuries 
suffered in the same accident for which provision is made by 
other sections of the act, and not purporting to cover cases of 
the loss of two or more members of a particular class, unless 
the injury results only in a permanent partial disability. In re 
Denton — In re Good (Ind.). Vol.1 69 

387 — Where employee from one accident sustains a permanent 
partial disability, as by loss of an arm or impairment of its 
use, and also temporary total disability from fracture of 
sacrum or femur, section 31 of Workmen's Compensation Act. 
governincT compensation for a permanent total disability, does 
not bar him from securing additional compensation based on 
temporary total disability, governed by section 29. In re 
Denton — Iir re Good (Ind.) . Vol. I 69 

§ 388. PERSONS ENTITLED TO COMPENSATION FOR 
DEATH OF EMPLOYEE (DEPENDENTS). 

388 — Proceeding may be maintained by mother for death 
of son who contributed all his earnings to her has head of 
family, notwithstanding her other children were also supported 
from common fund. Where deceased paid all his wages intact 
to mother as part of common fund from which he received his 
car fare, clothing and necessary expenses, the full average 
weekly wage was proper basis for determining amount due 
without deduction for expenses. People's Hardware Co. v. 
Croke (Ind.). Vol. I ., 579 

388 — In view of Section 38, specifying who shall be con- 
clusively presumed to be dependent, but making no provision 
for sisters and nieces, that must be determined in accordance 
with the fact at the time of injury. In re Lanman ct al. (Ind.). 
Vol. I 185 
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388 — Deceased having left minor daughter, his sister claiming 
compensation is not next of kin, and can have no claim, 
unless she was a member of his family, partly dependent 
upon him for support — decedent's sister and her minor son, 
who lived with him in house formerly owned by mother of 
brother and sister, who died intestate, constituted family within 
the meaning of the act — deceased, however, was not head of 
family of which his sister and her son were members. In re 
M*urphy. In re London Guarantee & Accident Co., Limited 
(Mass.). Vol. I 211 

388 — Adopted child of daughter of employee is not his heir, 
or next of kin and it is not entitled to compensation. Winkler 
V. New York Car Wheel Co. In re Employers* Liability Assur. 
Corp., Ltd. (N. Y.) . Vol. I : 699 

388 — Undertaker awarded $100 on account of funeral expenses 
of deceased employee was not a "person entitled to com- 
pensation" so as to make inapplicable provisions for insur- 
ance carrier to pay the state treasurer $100 for every case of 
injury causing death where there are no persons entitled to 
compensation. State Industrial Commission v. Newman et al. 
(N. Y.). Vol. I 849 

388 — Wife of servant is not debarred from recovery under 
Workmen's Compensation Act for his death by reason of fact 
that she is a non-resident alien. In re Mooradjian — In re 
London Guarantee & Accident Co., Ltd. (Mass.). Vol. 1 812 

388 — Where widow of servant who came from Armenia 
3J4 years before his death was living in Armenia, she was 
conclusively presumed to be totally dependent upon his earn- 
ings and such question must be determined in accordance with 
fact as it was at time of injury to her husband. In re Moorad- 
jian. In re London Guarantee & Accident Co., Ltd. (Mass.). 
Vol. I 812 

388 — Customary receipt of financial assistance from another does 
not make recipient a dependent or partial dependent within the 
Act. Gherardi v. Connecticut Co. (Conn.). Vol. II 212 

388 — Ascertainment of dependents is made as of time of injury. 
Bott's Case. In re Employers* Liability Assur. Corp., Ltd. 
(Mass.). Vol. II 273 

388 — Daughter of deceased servant's widow, though member of 
servant's family at time of death, not being his child, is not 
entitled to compensation. Holmberg's Case (Mass.). Vol. II. 899 

388 — Widow of employee was entitled to recover although he w« s 
not supporting her at time of death, if he was under legal 
obligation to support her. H. G. Goelitz Co. v. Indust. Board 
(111.). Supp., Vol. Al 394 

388 — Fact that employee was under legal obligation to support wife, 
though not living with him and supporting herself, has no bear- 
ing on actual dependence. Sweet v. Sherwood Ice Co. (R. I.). 
Supp., Vol. Bl 1517 

388 — "Dependent" should be given broad meaning to include reason- 
able needs of parent in support of self and dependent family 
— whether claimant is dependent must be determined from con- 
ditions and circumstances disclosed by evidence — father who 
supported family with assistance of minor son was but partially 
dependent upon latter. In re Peters (Ind.). Supp., Vol. Al... 552 

388 — "Dependent" relies on another for support: question being 
whether contributions were relied on, in whole or in part, for 
reasonable support. — As rule, to which there are exceptions, 
fact that contributions to support have been made is essential 
to "dependency" — that for several years deceased's contribu- 
tions had been irregular, wife furnished substantial means of 
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support, is not conclusive that dependency did not exist — 
amount contributed during entire period may be considered in 
determining compensation. In re Carroll (Ind.). Supp., Vol. 
Al 544 

388 — -Dependency is to be determined in accordance with fact at 
time of injury — married daughter living with husband and 
supporting herself with his aid was not ^'dependent" upon her 
father where she had received nothing from him for six months 
prior to his death— dependent is not one who has sufficient 
means for supplying present necessities — mere ability to earn 
living will not prevent one from being considered dependent 
Blanton v. Wheeler & Howes Co. (Conn.). Supp., Vol. Al 275 

388 — That injured employee married after accident, does not bar 
wife from compensation. Crockett v. International Ry. Co. 
In re State Ins. Fund (N. Y.). Supp., Vol. Bl 1292 

388 — Act presumes that children are dependent until 18 — act ex- 
cludes ille^timate children — statute legitimatizing issue of inno- 
cent wife under certain conditions does not affect their status 
as to the husband. Bell v. Terry & Tench Co. In re Travelers' 
Ins. Co.<(N. Y.). Supp., Vol. Bl 1269 

388 — "Voluntarily living apart from her husband" held to mean free 
and intentional choice of wife, deliberately made and acted 
upon.- State ex rel George J. Grant Const. Co. v. Dist. Court, 
Ramsey County (Minn.). Supp., Vol. Bl 1057 

388 — Partial dependency is sufficient to justify award. By low v. 
St. Regis Paper Co. In re First Mut. Liab. Ins. Co. (N. Y.). 
Supp., Vol. Bl 1425 

388 — Where deceased, seven months before death, left wife in 
Poland stating he intended having her come later, finding that 
she was living with him and dependent upon his earnings at 
time of death was not warranted — nor was she living apart 
from him for just cause — nor did fact that he twice sent money 
to her show dependency. In re porski. In re Golon (Mass.). 
Supp., Vol. Al 816 

388 — Widow's right to award for death of husband is not vested 
but ceases with her death — a<lministrator of widow is entitled 
to compensation from date of husband's injury until her own 
decease although negotiations had not been completed when 
she died — under circumstances stated, minor child held a 
"dependent" — board can order award to be paid to minor child 
dependent, after death of mother, widow of deceased employee. 
In re Bartoni (Mass.). Supp.. Vol. Al " 764 

388 — ^Only "dependents on earnings" of deceased employe are en- 
titled to award under act. Blozina v. Castile Mining Co. 
(Mich.). Vol. VI 327 

388 Injured employe's lump sum settlement for smaller amount 
than that awarded by arbitrator made without petition therefor 
or approval thereof by commission is void. Employer cannot 
relieve himself of liability under act by contract with employe. 
Employer liable for compensation is entitled to credit for pay- 
ments of installments as they accrued up to time of final deter- 
mination by commission but not to credit for payments beyond 
such amount under illegal lump sum settlement. International 
Coal & Mining Co. v. Indus. Comm. (III.). Vol. VI 278 

388 — Father of seven children held not partially dependent on son 
who contributed some of earnings where father earned $18 a 
week of which sum he gave his wife $10. Partial dependency 
inay exist though evidence shows claimant could have sub- 
sisted without contributions of deceased and it is not necessary 
to show that claimant would have been without necessaries of 
life or other means of support, as test is whether contribu- 
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tions were relied on, existence of dependency being largely one 

of fact Henry Pratt Co. v. Indus. Comm. (111.). Vol. VI. . . . 296 

388 — Dependent is one sustained by or relying for support on aid of 
another. Where son managed mother's business, not for pay, 
not contributing to her support, fact that she wrote him to come 
to another state to work for her to help her, and was killed 
before he went, did not show she was actually dependent on 
him at time of injury. Alden Coal Co. v. Indus. Comm. (111.). 
Vol. VI 274 

388 — "Child or children" refers only to legitimate child or children 
— illegitimate children of deceased employee, living with him 
and mistress, who had living husband undivorced, in one family 
and in fact dependent upon employee, held entitled to com- 
pensation though their mother was not.' Gritta's Case. In re 
J. M. Hartwell & D. Knowlton. In re Federal Mut. Liab. Ins. 
Co. (Mass.). Vol. VI 319 

388 — Mother receiving $5 a week for boarding 17 year old son who 
earned $9 a week and was given money for clothes and amuse- 
ments by father earning $30 a week, held not dependent on 
son to entitle her to compensation for his death. Jedrlinich v. 
James Shewan & Sons, Inc. (N. Y.). Vol. VI 480 

388 — Test of dependency is whether contributions were relied upon 
by dependent for means of living — mere fact that mother used 
son's earnings in support of family does not prove she relied 
upon them so as to constitute her "dependent." No one is 
"dependent" who has sufficient means to supply present neces- 
sities according to class and position in life. McDonald v. Great 
Atlantic & Pacific Tea Co. (Conn.). Vol. VI 525 

388 — Upon death of beneficiary to whom award has been made 
pursuant to provisions, accruing and payable in periodic install- 
ments, lawful representative of estate may claim and receive 
such portion thereof as had accrued and remained unpaid at 
date of beneficiary's death — estate of deceased non-resident 
alien beneficiary, awarded compensation, may be represented 
by consul in collection. Poccardi, Royal Consul, v. Ott, State 
Comp. Comm. (W. Va.). Vol. VI 731 

388 — Where minor son enlisted for four years so that his maturity 
would be reached before expiration, emancipation from parental 
control was voluntary act of self and father, ending father's 
obligation to support son and son's right to compensation for 
father's death. Iroquois Iron Co. v. Indus. Comm. (III.). Vol. 
VI 645 

388— Under statute, award in proper case to father and mother of 
deceased employee on ground of dependency, employee having 
left neither wife nor children, may be sustained. Pifumer v. 
Rheinstein & Haas, Inc. (N. Y.). Vol. IV 136 

388 — Dependency of mother justifying award, is personal depend- 
ency for support and maintenance, actual and consistent with 
position in life, not including maintenance of others, or unnec- 
essary contributions— bv statute, one partially dependent, what- 
ever the degree, entitled to minimum award. Rock Island 
Bridge & Iron Works v. Industrial Commission (111.). Vol. IV 33 

388 — Under statute, children of decedent living with him and his 
unlawful consort were dependents. Piccinim v. Connecticut 
Light & Power Co. (Ct.). Vol. IV 18 

388 — Dependent is one who is sustained by, relies for support upon 
the aid of, looks for support to, and relies for reasonable ne- 
cessities consistent with the dependent's position in life upon 
another. Rock Island Bridge & Iron Works v. Industrial 
Commission (111.). Vol. IV 33 
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388 — Dependency of half brother within act, could not be ruled ad- 
versely to him because not made directly to him but to his 
mother, decedent's stepmother. O'Flynn's Case (Mass.). 
Vol. IV 105 

388 — Where watchman killed by burglars, left dependent widow 
who also died before compensation was made and administra- 
tor of workman's estate sued, held that action was prosecuted 
by proper party, that full amount of compensation was recov- 
erable, and that injury causing death arose out of employment. 
Smith V. Kaw Boiler Works Co. (Kans.). Vol. IV 87 

388 — Award made to widow with provision for unpaid balance to 
surviving children in event of her death, held proper. Zoladtz 
V. Detroit Auto Spec. Co. (Mich.). Vol. IV 259 

388 — Brothers were beneficiaries within act. American Indemn. 

Co. V. Zyloni (Tex.). Vol. IV 315 

388 — Father contributing $12 per week to common fund of $30 for 
family maintenance, held not dependent upon deceased son 
contributing only like amount. Klein v. Brooklyn Heights R. 
Co. (N. Y.). Vol. IV 432 

388 — Evidence sustains finding that employee met death in course 
of employment — children under 16 conclusively presumed de- 
pendents and where father had deserted the deceased mother 
several years before, children are "orphans" for purpose of fix- 
ing award. State ex rel, Radisson Hotel v. Dist. Court of Hen- 
nepin Co. (Minn.). Vol. IV 418 

388 — Alien's widow, residing in foreign country, is not entitled to 
conclusive presumption of dependency, but extent of depend- 
ency is question of fact. Perotti's Case (Mass.). Vol. IV 391 

388 — To constitute "desertion" creating presumption that surviving 
spouse is wholly dependent upon decedent unless she wilfully 
deserted him, there must be cessation of marriage relation, in- 
tent to desert, and absence of consent or misconduct of party 
alleged to have been deserted — where husband is unable to sup- 
port wife, her separation with his consent to earn wages does 
not constitute desertion. James Black D. G. Co. v. Iowa Indust. 
Com'r (Iowa). Vol. IV 379 

388 — Woman, who in good faith lived with employee as lawful 
wife, believing marriage license constituted marriage, held en- 
titled to recover for his death as "dependent." Temescal 
Rock Co. V. Indust.» Ace. Comm. (Cal.). Vol. IV 474 

388 — Question of dependency to be determined in accordance with 
fact at time of injury — partial dependency may be found though 
dependent might have subsisted without the aid — finding of 
partial dependency by claimant, mother of deceased employee, 
boy of 16, cannot be pronounced erroneous in law, where boy 
after leaving home, promised to send her all earnings except 
needs for board and clothes and was killed before his first pay 
day, so had no opportunity to remit money. Freeman's Case — 
In re Automatic Time Stamp Co. — In re Amer. Mut. Liab. Ins. 
Co. (Mass.). Vol. IV 498 

388 — In proceedings by deserted wife and by mistress of deceased, 
fact that wife was wholly dependent on deceased, and that 
illegitimate children of mistress and deceased were wholly de- 
pendent upon him did not necessitate disposal of case under 
act, as though there were no dependents, on theory that condi- 
tion was one not contemplated by statute— deserted wife, who 
had subsequent to her desertion been guilty of adultery, is not a 
"dependent" — illegitimate children of deceased employee living 
with decedent and their mother are "dependents" of decedent 
within the act as part of his family: a "family" being a collective 
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body of persons who live in one house under a head or manager 
who has legal or moral duty to support. Scott's Case (Me.). 
Vol. Ill 49 

388 — To entitle parents of deceased to compensation for his death 
sufficient if he contributed to their support within four years 
prior to time of injury and they need not have been dependent 
on him. Humphrey et al. v. Industrial Commission of Illinois 
et al. (111.). Vol. Ill 102 

388 — To entitle parents of deceased employee who died during 
minority as result of injury caused by employment to compensa- 
tion it is not necessary that contribution of minor was in excess 
of expenses or that contribution to parents had any regularity — 
It is duty of parents to support minor children until they reach 
age of majority and minor child ''contributes to support of its 
parents" within the act when it contributes substantial sum to 
support of family, etc. Metal Stamping Corporation v. Indus- 
trial Commission et al. (111.).' Vol. Ill 258 

388 — Wife can claim support if husband was under legal obliga- 
tions to support her, although they were not living together at 
the time and wife was not dependent on him for support. 
Smith-Lohr Coal Mining Co. v. Industrial Commission et al. 
(111.). Vol. Ill 250 

388 — Dependency of 13 year old daughter of deceased, not presumed 
to be conclusively dependent, is to be determined as question 
of fact upon consideration of father's legal obligation under 
divorce decree ordering payment for her support, or moral 
obligation, and whether order would be discharged or enforced. 
Schwartz v. Gerding & Aumann Bros, et al. (Ind.). Vol. III.. 282 

388 — Daughter of deceased servant, over 18, married and living with 
her bund husband, she herself being totally bind and therefore 
physically incapacitated from earning, was entitled to equal 
share in death benefit with surviving widow Gavaghan's Case. 
In re Employers' Liability Assur. Corporation, Limite'3 (Mass.). 
Vol. Ill 643 

388 — Father, partially dependent upon wages of son, could partici- 
pate in compensation allowed, though son left totally dependent 
widow, father being entitled to part of award proportionate to 
his part of total contribution to support father and wife made 
by son. Penn et al. v. Penn. (Ky.). Vol. Ill 634 

388 — Award to widow does not preclude award also to minor chil- 
dren. Wolford V. Geisel Moving & Storage Co. (Pa.). Vol. III. 798 

388 — "Dependency" means reliance for support upon workman's 
earnings at time of injury resulting in death and not at any 
time thereafter. Newton v. Rhode Island Co. (R. I.). Vol. III. 527 

388 — Word "widow" since it is not defined by act is to be given its 
ordinary meaning, which is "a married woman whose, husband 
is dead" — although claimant and deceased had lived together 
for about six years under belief that they were lawfully married, 
where there was no compliance with statute further than to 
make out two of three affidavits for license, claimant was not 
"widow" of deceased within act — though claimant believed she 
was lawfully married she was not a "dependent." Meton v. 
State Industrial Insurance Department (Wash.). Vol. Ill 541 

388 — ^"Legal acjoption" does not extend to child taken into family 
under agreement to adopt which was not performed. Ellis v. 
Nevius Coal Co. (Kan.). Supp., Vol. A! 609 

388 — Claimants are not deprived of rights of total dependents on 
account of gratuities or assistance by others or other minor 
considerations — where divorced mother supported herself and 
family assisted by minor son, she was partially dependent on 
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him. Bloomington- Bedford Stone Co. v. Phillips (Ind.). 
Supp., Vol. Al 558 

388 — ^Under provision authorizing award to lineal heir of deceased 
servant to whose support he had contributed within four years 
prior to injury, it is not necessary to prove dependency or regu- 
larity of contributions. Commonwealth Edison Co. v. Indust. 
Board (111.). Supp., Vol. Al 371 

388 — Proof of survivorship of widow or children is sufficient with- 
out proof of dependency. American Mill Co. v. Indust. Board 
(111.). Supp., Vol. Al 303 

388 — Finding that claimant relied upon sums sent her by deceased 
employee "for expenses" is not equivalent to finding that she 
relied on them for necessary living expenses. Blanton v. 
Wheeler & Howes Co. (Conn.). Supp., Vol. Al 275 

388 — To participate in award, one must have been dependent in 
whole or part at time of deceased employees injury — if depend- 
ency exists at all. right to participate is established question is 
not whether claimant could support self and family without 
earnings of deceased but whether he was actually dependent. 
Poccardi v. State Comp. Coinm'r. In re Cucca Claim (W. 
Va.). Supp., Vol. Bl 1650 

388 — Though dependency of a father upon his son implies that the 
father relied on the son for support or help to a subsantial degree, 
partial dependency, within the meaning of the Act, may be found 
to exist, though the father could have subsisted without aid from 
the son, who was not under legal obligation. In re McMahon. 
In re Massachusetts Employees* Ins. Ass*n (Mass.) Vol. 1 387 

388 — The terms of the Statute award compensation to those dependent 
upon the earnings of decedent, and not to those supported by him. 
In re Derinza. In re Pucci. In re Contractors' Mut Liability 
Ins. Co. (Mass.). Vol. 1 795 

388 — Where six children contributed to father sufficient sum to 
maintain family, aside from rent, and deceased contributed one* 
fifth thereof, ^nd father, owning the building in which they 
lived, contributed its use to the family, father was entitled to 
compensation on death of son. Mailers v. Industrial Board of 
Illinois et al. (111.). Vol. 1 522 

388 — Where night watchman left daughter of 23 surviving 
to whose support he contributed within four years previous to 
his death, she being incapacitated by illness, so that it was her 
father's duty under statute to support her, employer was liable 
to pay compensation. Mechanics' Furniture Co. v. Industrial 
Board of Illinois et al. (111.). Vol. 1 529 

388 — Fact that deceased was violating city ordinance does 
not bar claim for compensation, for it merely shows negligence 
and deceased had permission of a railroad employee to make 
the attempt he did to secure his tools and overalls. Mailers v. 
Industrial Board of Illinois et al. (111.) . Vol. 1 522 

388 — Married daughters who were not dependent upon father, 
but to whom he had contributed groceries* and other things, 
were entitled to compensation. Peabody Coal Co. v. Industrial 
Board of Illinois et al. (111.). Vol. 1 524 

388 — Where father earned sufficient to satisfy family expenses when 
proper deduction was made on account of contributions 
of deceased son, no award can be made» notwithstanding he 
contributed to family support Moll Vv City Baker et al. 
(Mich.). Vol. 1 391 

388 — Employee fatallv injured while living with father who was 
dependent upon him for support, and married a woman, who 
previous to the accident was pregnant by him and who 
lived with him after their marriage until his death when post- 
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humpus child was born, compensation properly awarded to sur- 
viving father to exclusion of widow and deceased employee's 
minor son. Keutbach v. Industrial Commission of Wisconsin 
et al. (Wis.) .Vol. I 461 

388 — The act proving compensation for a non-resident father "or" 
mother, the word "or" does not restrict compensation to one 
parent. If both have been supported as required, but means 
"either." State Industrial Commission v. McCormick, et al. 
In re Cassella et al. (N. Y.). Vol. 1 436 

388--Mere fact that parent receives money from son and expends it 
is not alone sufficient to establish "dependency," but necessity 
for contribution must also be established. — Award to mother for 
death of minor child on ground of dependency must be for her 
support. — Award to mother of minor employee on ground of 
dependency held not warranted; it appearing that husband and 
father was able to work and earned sufficient to support his 
family. Kelley v. Hoefler Ice Cream Co. (N. Y.). Vol. VIII. 260 

388 — Test of dependency is whether contributions made by de- 
ceased to dependents were necessary and needed to maintain 
claimants in station of life* to which they had been accus- 
tomed. — Occasional gift of contribution^ made for convenience 
or pleasure of donor, docs not authorize inference of "de- 
pendency." — Commission held justified in finding that parents 
were not "dependents" of son. Hancock v. Industrial Comm. 
(Utah). Vol. VIII 314 

388 — Sister who relied on contributions to support held "de- 
pendent" — reliance on contributions is test of dependency. 
Driscoll V. Jewell Belting Co. (Conn.). Vol. VIII 345 

388 — Compensation for death of servant is neither community nor 
separate property of deceased and is payable directly to de- 
pendents. Texas Employers' Ins. Ass'n v. Boudreaux (Tex.). 
Vol. VIII 435 

388 — Compensation to mother and child need not be apportioned. 
Riggs V. Lehigh Portland Cement Co. (Ind.). Vol. VIII 380 

388 — Surviving father claiming compensation by reason of death of 
minor son held "dependent" within statute. Heinzelman v. 
Board of Com'rs of Port of New Orleans (La.). Vol. VIII.. 531 

388 — Child entitled to compensation though adopted after father's 
death. Employers' Mut. Ins. Co. ▼. Indust. Comm. (Colo). 
Vol. VIII 492 

388— Held, that parents of minor son, living with them regularly 
and giving wa^es for mother to be used in paving household 
expenses, are his partial dependents, even though father's earn- 
ings would have been sufficient to maintain family if they had 
not been expended in purchase of house which it occupied. 
Pushor V. American Ry. Exp. Co. (Minn.). Vol. VIII 573 

388 — Administrator not entitled to compensation on injured em- 
ployee's death from other causes previous to award. Heiselt 
Const. Co. V. Indust. Comm. (Utah). Vol. VIII 166 

388 — When there is no one wholly dependent on deceased employee, 
compensation shall be paid those partially dependent in such 
"proportionate sum" as may be determined according to meas- 
ure of dependency. Quilty v. Cotmecticut Co. (Conn.). VoL 
VIII 13 

388 — Compensation recoverable for period between employee's 
death and beneficiary's death. East St Louis Board of Ed. 
V. Indust. Comm. (lU.). Vol. VIII 200 

388 — "And** in provision for compensation to alien dependents may 
not be construed as "or." Vietti v. George K. Mackie Fu^ 
Co. (Kan.). Vol. VIII 235 
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388 — Method, under act, of compensation for death, if accepted, 
shall be exclusive of any other and shall be presumed to have 
been in contract of hiring in absence of express agreement to 
contrary — where dependents of deceased alien seaman were non- 
resident aliens there could be no* recovery. Bjolstad v. Pacitic 
Coast S. S. Co. (U. S.). Supp., Vol. Al 75- 

388 — Statute does not allow administratrix to maintain suit for 
benefit of heirs of employee, right of action being restricted 
to persons named in statute. Cole v. Mallory S. S. Co. (Tex.). 
Supp., Vol. Bl 1558 

388 — Death injury determines beneficiaries of deceased workman 
leaving no wife, children or parents. Vaughan v. Southwestern 
Surety Ins. Co. (Tex.). ' Supp., Vol. Bl 1546 

388 — Only dependent widowed mother of deceased minor was en- 
titled to compensation where other relatives were minor 
brothers and sisters. Southern Surety Co. v. Moore (Tex.). 
Supp., Vol. B 1 1544 

388 — "Dependency" is not based solely upon present legal obliga- 
tion to support — nor determined by fact that decedent had or 
had not actually contributed to support of parent before acci- 
dent. Parson v. Murphy (Neb.). Supp., Vol. Bl . .' 1100 

388 — Test of "dependency" is not whether members of family 
claimed to be dependent could support life without contribu- 
tions of decedent, but whether they depended on him for part 
of their income or means of living. Kostamo v. H. G. Christ- 
man Co. (Mich.). Vol. VIII 544 

388— Dependents' cause of action against third party is independent 
and not derived from rights as employee. Solomone v. Degnon 
Contracting Co. (N. Y.). Vol. VII 121 

388 — Where minor son made substantial contributions to mother's 
support and assisted her, fact that she was not dependent on 
him for bare necessities of life, furnished by husband, will not 
prevent award for partial dependency. Ogden City v. Indust. 
Comm. (Utah). Vol. VII 249 

388 — Dependency entitling parties to compensation is to be determ- 
ined as of time of accident — children whose father is living may 
be allowed compensation as being dependent upon mother. 
Johnson CoflFee Co. v. McDonald (Tenn.). Vol. VII 512 

388 — Dependency of parent claiming benefits for son's death must 
exist at time of injury but it may not be necessary to show that 
contributions were made at precise time of injury. Globe Grain 
& Milling Co. V. Indust. Comm. (Utah). Vol. VII 245 

388 — Where mother, awarded custody of child, abandoned him, dis- 
appeared and was presumptively dead, father was under legal 
duty to provide for him as "dependent" — where father had 
voluntarily resumed responsibility for child's support and taken 
boy to live with him, relation of parent and child was restored 
as though it had never been disturbed — child under 18 is con- 
clusively presumed dependent though working out for board. 
Pacific Gold Dredging Co. v. Indust. Accident Comm. (Calif.). 
Vol. VII 266 

388 — "Dependent" is one who is sustained by another or relies upon 
another for support or reasonable necessaries consistent with 
position in life — where deceased, father, and sister, gave earn- 
ings to mother, for upkeep of home, mother and minor sister, 
not wage earning, were partially dependent. Rockford Cabinet 
Co. v. Indust Comm. (111.). Vol. VII 280 

388 — Dependency of parents on minor child is question of fact to be 
determined from evidence. Hoosier Veneer Co. v. Stewart 
(Ind.). Vol. VII 289 
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388 — In determining whether claimant in proceeding is dependent 
conditions at time of death must be reckoned. Hoffman v. Van 
Benthugsen (N. Y.). Vol. VII 473 

388 — Voluntary contributions are not necessarily evidence of de- 
pendency — dependency is determined by conditions at time of 
injury — if invalid dependent is able to support himself in any 
branch of physical or mental endeavor, he cannot be said to 
be "incapaatated." Morgan v. Butte Central Min. & Mill. Co. 
(Mont.). Vol. VII 462 

388 — Finding of support entitling parents to compensation for death 
of minor son contributing to payment on home held justified — 
where minor contributes his earnings to his family, with whom 
he resides, amount necessarily used for his individual care and 
support from general family purse should be deducted from his 
earnings in determining amount of his contributions to support 
of his dependents, notwithstanding parent's legal duty to sup- 
port him. Milwaukee Basket Co. v. Indust. Comm. (Wis.). 
Vol. VII 703 

388 — Where adult son lived with parents paying them his board 
and lodging and contributing nothing else to family purse ex- 
cepting presents, made payments upon home to family as he 
had agreed to do if his father would purchase one, his parents 
are not entitled to award for his death. Wisconsin-Minnesota 
Light & Power Co. v. Indust. Comm. (Wis.). Vol. VII '. 707 

388 — Limitation of compensation to non-resident dependent sharing 
in lapsed awards defined. Indust. Comm. v. Colo. Fuel & 
Iron Co. (Colo.). Vol. VII 551 

388 — ^Test as to dependence is whether employee's contributions 
w^ere relied upon by dependent for his or her means of living, 
the class and position in life of dependent being considered— one 
steadily employed who did not require son's earnings for own 
or family's living expenses, but who applied such earnings to- 
ward payment of purchase price of house, held not dependent. 
Atwood v. Conn. Light & Power Co. (Conn.). Vol. VII 558 

388 — Test of dependency is whether contributions were relied on 
by dependent for his means of living, judged by position in life, 
etc. — child contributes to support of its parents when it con- 
tributes a substantial sum to the support of family. Richardson 
Sand Co. v. Indust. Comm. (III.). Vol. VII 581 

388 — Dependency of father and mother of employee must exist at 
time of employee's death to entitle them to compensation. 
Hermann v. Amer. Ry. Express (N. Y.). Vol. VII 669 

388 — Award is properly made for benefit of deceased employee's 
minor son who has lived in distant state, where there is no 
proof of emancipation, which may be established by proof that 
he had supported himself and that his father had not con- 
tributed to his support. Auburn & Alton Coal Co. v. Indust. 
Comm. (111.). Vol. VII 727 

388 — Divorce decree -awarding custody of minor children to mother 
does not affect father's legal liability to support minor son, and 
award of benfits to son for father's death is proper. Panther 
Creek Mines v. Indust. Comm. (111.). Vol. VII 725 

388 — Where decedent and his sister had lived from childhood with 
aunt, finding was warranted that deceased was member of her 
family rather than head of family of which she was member. 
Stafford's Case (Mass.). Vol. VII 754 

388 — "Dependent" is limited to one who must rely on contributions 
of employee for some substantial portion of his necessary sup- 
port. Questions of entire or partial dependency shall be deter- 
mined as the fact may have been at the time of injury. — Status 
of claimant in society and his reasonable needs and expectations 
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should be considered in determining question of dependency. — 
Claimant must show actual dependency. — Portion of child's 
contributions paid for luxuries to be deducted from contribu- 
tions by son to family in determining amount contributed by 
employee to support of partial dependent on which amount of 
compensation is based. — Only portion of earnings used for 
lawful support considered in determining partial dependency. 
MacDonald v. Employers' Liability Assur. Corp. (Me.). Vol. 
VII 737 

388 — Child of undivorced wife, living in adultery with unmarried 
man held entitled to death benefits as "dependent" member of 
his "family" or "household" in good faith. Moore Shipbuild- 
ing Corp. V. Indust. Accident Comm. (Cal.). Vol. VII 713 

388 — Dependency shall be determined as of time of accident. State 

Indus. Comm. v. Downer Steel Co. (New York). Vol. VI... 75 

388 — Father and mother of deceased employee held not both en- 
titled to compensation as dependents. Intini v. Stittville Can- 
ning Co. <N. Y.). Vol. VI B3 

388 — ^Widow of deceased employe is conclusively presumed to be 
dependent. Where she continued to reside in another state 
in home provided and' paid for by decedent and where he con- 
tinuously visited her at intervals, contributed to her support, 
wrote often professing love and affection and proffering con- 
tihued support, they were not living separate and apart, nor 
had he abandoned her nor failed to contribute to her support, 
so as to deprive her of right of recovery — nor will fact that 
decedent may have contracted bigamous marriage with another 
woman deprive lawful wife of benefits. Coletrane v. Ott (W. 
Va.). Vol. VI 232 

388 — Question of dependency is of fact rather than law and each 
case must rest on own facts. Test of dependency is not whether 
family could support life without contributions of deceased but 
whether they depended on them as part of means of living. 
Southern Surety Co. v. Hibbs (Tex.). Vol. VI 224 

388 — "Dependency", contemplates only dependency which must 
affirmatively appear in record as fact. Actual dependency in- 
cludes partial support as well as sole and exclusive support 
where partial support was necessary to provide claimant with 
some of ordinary necessities and of life suitable for persons 
in her class and position— dependency of wife is not controlled 
wholly by legal obligation springing from marriage but it is 
one of elements to be considered in determining dependency. 
Where wife was living apart from husband with his consent 
and engaging in gainful occupation but they corresponded regu- 
larly and he frequently visited her and contributed to her sup- 
port she was dependent within act. Receipt by wife of money 
from husband for purpose of accumulating savings is not receipt 
of contributions for support and does not establish dependency, 
but mere fact that she had small sum in bank does not raise 
conclusive presumption that money contributed by him was for 
purpose of such saving. Morris v. Yough Coal & Supply Co. 
(Pa.). Vol. VI 210 

388 — Question of dependency of mother on married son was to 
be determined as of time of his death without regard to subse- 
quent condition of family or contribution of son before mar- 
riage. Mere gifts to mother do not constitute dependency— 
where a woman's husband has no one else dependent on htm 
and is capable of earning more than $21 a week and is employed 
with a fair degree of regularity, presumption is that she is not 
dependent upon a married son for support — evidence of contri- 
butions from $12 to $17 a week to mother and she used this 
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for own purposes insufficient to show that she was dependent 
upon him. Birmingham et al. v. Wcstinghouse Electric Sl 
Mfg. Co. et al. In re Travelers' Ins. Co. (N. Y.). Vol. I.. .. 241 

388 — Where girl had lived over fifteen years with grandparents 
continuously her parents in separating having ghren her 
to them by written agreement, she was entitled, as de- 
pendent on her grandfather, to be compensated for his death, 
notwithstanding her parents had reunited, it appearing that her 
mother was lacking in love for her and that she would not be 
at home with her father and mother and that her real home 
was with grandmother — claim not affected by fact that at time 
of hearing on her claim she was earning some wages, or that 
mother was offering to take care of her. In re Yeople. In re 
John B. .Rose Co. In re Travelers* Ins. Co. (N. Y.) . Vol. I. .1135 

388 — ^Alien wife Irving in another country not with her 
husband, while he works in Mass. for part of year by reason 
of mutual agreement is not conclusively presumed to be a total 
dependent, question of her dependency and its extent being of 
fact — where wife owns lot and eight-room house in good repair 
in which family live, it cannot rightly be said that she or her 
children are "totally dependent." In re McDonald. In re 
Employers' Liability Assur. Corp., Ltd. (Mass.). Vol. 1 808 

388 — Alien dependents, subjects of a friendly nation, are 
not excluded from benefits of the act. In re McDonald — In re 
Employers' Liability Assur. Corp«, Ltd. (Mass.). Vol. 1 808 

388 — Alien non-resident dependents are entitled to com- 
pensation under the act. In re Pagnoni — In re Contractor's 
Mut. Liability Ins.Co. (Mass.). Vol. I 806 

388 — Beneficiaries as well as apportionment must be determined by 
Compensation Act and not statutes governing recovery of dam- 
ages for wrongful death. Vaughan et al. v. Southern Surety 
Ins. Co. (Tex.). Vol. Ill 386 

388 — If widow of deceased employee was not living with him 
when he died, so as to be wholly dependent on him, question 
of dependency was to be determined by Board, free from pre- 
sumption and in accordance with facts, existing at time of 
injury. Breakey's Case (Mass.). Vol. V 865 

388— In enacting Act, legislature could provide for double depend- 
ency or deny compensation to any one for death of injured em- 
ployee. Under provision that child under 16, is conclusively 
presumed wholly dependent and that stepparents shall be re- 
garded as parents, effect is to substitute stepparent for actual 
parent so that child whose natural father was killed, but who. 
at. time, was living with stepparent is not repugnant to statute. 
Hoover v. Central Iowa Fuel Co. (Iowa). Vol. V 840 

388 — Where husband and wife had separated three years prior to 
death and had not lived together, and she was not relying upon 
or receiving contributions from him, she was not "dependent." 
Collwell V. Bedford Stone & Construction Co. (Ind.). Vol. V. 823 

388 — Where deceased workman leaves widow and minor children 
award should be made in favor of children to begin after 
award to widow ceases and to continue until each child reaches 
16 years of age. Inrin v. William M. Frost & Co. et al. (Pa.). 
Vol. Ill 526 

388 — Persons in enumerated classes may be wholly or partially de- 
pendent and come within contemplation of provisions, if de- 
pendency existed at time of injury — one claimed to be depend- 
ent must show that contributions were relied upon for living — 
"support" as applied to "dependency" is broader than food, 
clothing, etc., and includes all means of living—Krondition of 
health of claimant and need for medical attention, etc.. are 
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proper subjects for consideration in determining question of 
dependency. Benjamin F. Shaw Co. v. Palmatory et al. (Del.). 
Vol. Ill 424 

388 — Where dependency is not to be determined as fact but exists 
by act, it is not affected by dependent's wealth or poverty and 
continues though minor dependent becomes self supporting. 
Cronin's Case (Mass.). Vol. V 80 

388 — Provision for compensation to parents does not require de- 
pendency — sufBcient if employee contributed to support within 
four years before injury. Peabody Coal Co. v. Indust. Comm. 
(111.). Vol. V 57 

388 — Husband and wife, after divorce decree for wife, making no 
provision for her support, held living separate by av^reement so 
that husband was not personally liable for support, and she was 
not entitled to presumption of total dependency act. London 
Guarantee & Ace. Co. v. Indust. Ace. Comm. ((Tal). Vol. V.. 20 

388 — Fact that deceased's mother, to whose support he contributed, 
had made will in his favor is not material in determining her 
claim under act, in absence of evidence will was result of agree- 
ment. Miss. River Power Co. v. Indust. Comm. (111.). Vol. V. 50 

388 — Wife, not living with husband, but receiving support from 
him under decree for separate maintenance, is within act, and 
award for his death cannot be defeated on ground that it came 
under common-law liability. Continental Casualty Co. v. Pills- 
bury (Cal.). Vol. V 6 

388 — That deceased minor servant gave wages to father in aid of 
him and children constituted father actual dependent. Colucci 
V. Edison Portland Cement Co. (N. J.). Vol. V 302 

388 — Minor daughter, deserted by father, living apart from him 
for justifiable cause, is not conclusively presumed wholly 
dependent on him for support under act. Moran's Case 
(Mass.). Vol. V 249 

388 — Mere fact that deceased son made regular gifts to mother, is 
not alone sufficient to establish dependency — award in favor 
of grandmother of deceased employee cannot be sustained on 
ground that he was helping her to pay mortgage — test of de- 
pendency is not what conditions arise after death of servant, 
but what were conditions at time of accident. Mulraney et al. 
V. Brooklyn Rapid Transit Co. (N. Y.). Vol. V 731 

388 — Illegitimate children are not included within the protection of 
act providing payment of compensation for death if employee 
leaves children or other lineal heir. Murrel v. Industrial Com- 
mission et al. (111.). Vol. V 673 

388 — Where deceased alien employee left no wife or child, award 
to each parent non-resident aliens of 25 per cent of wags, is 
erroneous and should be modified by striking out award in 
favor of mother. Skarpeletzos v. Counes & Raptis Corporation 
et al. (N. Y.). Vol. V 720 

388 — Where deceased employee's wife had secured divorce, giving 
her custody of two minor children with no alimony, and he 
furnished children no support after brief time except small 
pifts of money and occasional gift of clothing they were not 
total dependents under act. State Industrial Accident Commis- 
sion V. Downton et al. (Md.). Vol. V 709 

388 — Act does not allow compensation to woman living with ser- 
vant as his wife, but not legally married to him — illegitimate 
children are not entitled to benefits under act as "dependents." 
Scott V. Independent Ice Co. (Md.). Vol. V 702 

388 — IJnder act. insurance carrier must pav state treasurer $100 
for injury causing death of employee without surviving depend- 
ents, though employee himself before death received compen- 
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sation for brief period. Stemfler v. J. Rhcinfrank & Co. et al. 
(N. Y.). Vol. V 573 

388 — Mother, father and family of minor employee killed in acci- 
dent are dependents if his contributions are reasonably neces- 
sary to support family. In re Stewart (Ind.). Vol. V 515 

388 — Commission, in proceedings to recover death benefits for sup- 
port of employee's minor child, existing award to divorced 
mother can determine whether amount father was required 
to pay for support was sufficient for entire support. Where 
such payments were sufficient for entire support, Commission 
can find child was wholly dependent. Robert Shere & Co. v. 
Ind. Act Comm. (Cal.). Vol V 775 

388 — Under provision that child under 18 shall be conclusively pre- 
sumed wholly dependent on parent with whom living, boy, 
whose care, custody, maintenance and education were awarded 
to mother by divorce decree, requiring father to pay $10.00 
per month for such purposes, was not wholly dependent on 
father. Ninneman v. Indust. Comm. (Wis.). Vol. V 925 

§ 389. SUBROGATION TO RIGHTS OF INJURED EM- 
PLOYEE. 

389 — Compensation Act which transfers to employer his employee's 
right of action against third person is constitutional and valid, 
the act being binding only when the parties have elected to 
abide by it. Friebel v. Chicago Ry. Co. (111.) . Vol. 1 18 

389 — Any one who pays for medical services for a servant may recover 
from the insurer, under the Statute, providing that insuer pay for 
one week's medical aid to an injured servant. American Indem- 
nity Co. V. Nelson et al. (Tex.). Vol. 1 1160 

389 — Employer cannot recover from third person amount in ex- 
cess of sum paid to employee, for any other ruling would 
allow employer to speculate at servant's expense. Albert A. 
Albrecht Co. v. Whitehead & Kales Iron Works (Mich.). 
Vol. I 1013 

389-j-News Company was entitled to have moneys paid its in- 
jured employee by railroad applied to discharge of its own 
obligation to employee under the act. Rosenbaum v. Hartford 
News Co. (Conn.) . Vol. I 930 

389 — Employer has and acquires no rights of action against third 
party liable to employee, but is simplv subrogated to right 
enforcing employer's claim and distributing amount recov- 
ered and this right does not vest in him any right of action 
which can pass by subrogation to his insurer. Marshall- 
Jackson Co V. JeflFery et al. (Wis.). Vol. 1 892 

389 — ^Under state act fact that employer's neGrlit^enc** concurred 
with negligence of third person in causing injury does not bar 
employer's right to subrogation — nor does fact that employer 
was insured — recovery by employer against third person is not 
limited to maximum recovery by employee but where recovery 
exceeds maximum compensation excess is added to payment to 
employee. Otis Elevator Co. v. Miller & Paine (U. S.). Supp., 
Vol. Al 66 

389 — Question of negligence of third party's employee held for jury 
—course of employee in presenting claim and accepting award 
through commission estops l^im from claiming that indemnity 
company did not succeed to all of his rights ac^ainst emplover. 
Royal Indemn. Co. v. Piatt & Washburn Refining Co. (N. Y.). 
Supp., Vol. Bl 1238 

389 — Where driver was killed by truck of another company, act of 
his widow and administratrix in bringing suit against other 
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company was election, and it could not again be subjected to 
suit at instance of employer or accident insurer. Dettloff v. 
Hammond, Standish & Co. (Mich.). Supp., Vol. Al 899 

389 — Where telephone lineman had recovered from employer, em- 
ployer was necessary party in suit for damages against city for 
failure to insulate wires. Book v. City of Henderson (Ky.). 
Supp., Vol. Al 678 

389 — Plaintiff, insurance carrier and assignee of widow's cause of 
action against defendant was entitled to recover full liability, 
not merely payment actually made to widow. Casualty Co. of 
Amer. v. A. L. Swett Elec. Light & Power Co. CN. Y.). 
Supp., Vol. Bl 1438 

389 — Act held not unconstitutional as against public policy because 
of subrogation provision. City of Shreveport v. Southwestern 
Gas & Electric Co. (La.). Supp., Vol. Al 695 

389 — Where insurance carrier, liable for payment of death claim to 
next of kin, has taken assignment from them of cause of action 
against party causing death, it cannot sue thereon, such right 
being in the executor or administrator. Travelers' Ins. Co. 
V. Louis Padula Co., Inc. (N. Y.). Vol. II 546 

389 — Vernon's Sayles' Ann. Civ. St. 1914, art. 5246qq, only gives 
right of subrogation when cause of action for injury to em- 
ployee caused by third person has vested in injured employee 
—elevator company which caused death of employee of sub- 
contractor painting store building, which gave work of re- 
modeling and repairing to independent contractor, not having 
become liable to deceased employee for any sum under Com- 
pensation Act, no right of subrogation against elevator com- 
pany is given by Vernon's Sayles, Ann. Civ. St. 1914, art. 5246qq, 
to insurer of merchandise company and independent contractor, 
which paid award for death. Aetna Life Ins. Co. v. Otis Elev- 
ator Co. (Tex.). Vol. II 592 

389 — Insurance association is not subrogated to rights of employee 
against third person. City of Austin v. Johnson (Tex.). 
Vol. II 846 

389 — Where injured servant accepts compensation, insurer is sub- 
rogated to servant's cause of action against third person whose 
negligence caused injury. Labuff v. Worcester Consol. St. Ry. 
Co. (Mass.). Vol. II 903 

389 — Under section providing for adjustment of compensation 
where employee is injured by act of third person, the employee, 
after employer has indemnified himself by suing third person, 
is entitled to entire balance of judgment recovered if more 
than sufficient for such indemnification— employer may sue for 
entire damages either in his own name or that of his employee, 
or may continue any suit begun in name of such employee 
after liability is fixed— court may by order distribute proceeds 
as between employee and employer. Gones v. Fisher (111.). 
Vol. Ill 596 

389 — Compensation Act permits assignment of injured person's 
right of action against tort-feasor not previously sanctioned by 
law and provides that making by injured employee of lawful 
action against employer, and latter's insurer shall operate as 
transfer of legal titlie to his claim for damages agstnst tort- 
feasor to employer or latter's insurer — use of word "subro- 
gfated" did not render right of action against tort-feasor ac- 
quired by employer's insurer, which paid claim, an equitable 
cause of action as against tort-feasor, though as between in- 
surer and employee right of subrogation was equitable right 
arising out of payment of claim. Massachusetts Bonding &. 
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Ins. Co. V. San Francisco-Oakland Terminal Rys. (Cal.). 
Vol. Ill 574 

389— Where dependents of killed employee assigned the cause to 
insurance carrier, latter could maintain action against wrong- 
doer. Travelers' Ins. Co. v. Padula Co., Inc. (N. Y.). Vol. Ill 339 

389 — Dependents are chargeable with judgment for damages 
against wrongdoer. Kabel v. Lane Engineering Co. (N. Y.). 
Vol. VIII 121 

389 — Injured employee's election to take compensation does not 
preclude employer from suing wrongdoer, in name of em- 
ployee, providing that employer who pays compensation shall 
be "subrogated" to employee's rights against third person. 
Davis V. Central Vt Ry. Co. (Vt). Vol. VIII 328 

389 — ^Act effectual to assign cause of action under state law. — ^Act 
ineffectual to assign cause of action for death under law of 
sister state. Anderson v. Miller Scrap Iron Co. (Wis.). Vol. 
VIII 333 

389 — Notice held essential to jurisdiction of commission. Ridge 
Coal Co. V. Indust. Comm. (111.). Vol. VIII 363 

389 — Subrogation held not barred by employer's concurrent negli- 
gence. Graham v. City of Lincoln (Neb.). Vol. VIII 575 

389 — Wrongdoer's liability held determinable before payment of 
award. Metropolitan Milk Co. v. Minneapolis St. Ry. Co. 
(Minn.). Vol. VIII 567 

389 — Injured employee entitled to compensation for injuries by 
third party, cannot by agreement not to sue third party deprive 
Employer or his insurer of right of subrogation to employee's _^ 
right to recover damages against third person. Renner v. 
Model Laundry, Cleaning & Dyeing Co. (Iowa). Vol. VIII.. 818 

389 — Master who has not paid compensation cannot recover for 
injuries to servant. Henderson Telephone & Telegraph Co., 
Inc., V. Owensboro Home Telephone & Telegraph Co. (Ky.). 
Vol. VIII 833 

389 — ^Where employee bringrs action against negligent third person 
for benefit of insurer entitled to subrogation, issues involved 
are same as in ordinary action of tort between parties who do 
not sustain relation of employer and employee. Cullicut v. 
Burrill (Me.). Vol. VIII 837 

389 — Employer's recovery against wrongdoer not limited to com- 
pensation paid. Bethlehem Steel Co. v. Variety Iron & Steel 
Co. (Md.). Vol. VIII 841 

389 — Employer who has paid compensation to employee recover- 
ing judgment against negligent third person is entitled to be 
subrogated to employee's right in judgment to amount of com- 
pensation paid. Dailey v. Sovereign Camp, W. O. W. (Neb.). 
Vol. VIII 861 

389— Amount received by employee from third party in lifetime is 
not chargeable against claim of dependents except to extent 
actually received. Solomone v. Degnon Contracting Co. 
(N. Y.). Vol. VII 121 

389 — Employer resisting claim and denying interest in right of ac- 
tion against wrongdoer cannot sue. Rorvik v. North Pacific . 
Lumber Co. (Ore.). Vol. VII 674 

389 — Employer, on payment of compensation awarded widow of de- 
ceased servant, is entitled to recover over against third person 
negligently causing injury. Golden & Boter Trans. Co. v. 
Brown & Sehler Co. (Mich.). Vol. VI 58 

18— Digest 
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389— Negligent third party cannot without consent or concurrence 
of employer, by settlement with injured employe, effect or 
preclude right of recovery of employer for damages sustained 
by injured workman to extent of compensation awarded. Hugh 

Murphy Const. Co. v. Serck (Neb.). Vol. VI 194 

389 — As act subrogates employer to any rights employe has against 
persons whose negligence causes injury, such third person's 
claimed right of subrogation to rights of employe with whom it 
settled could not benefit it in suit against employer on alleged 
agreement of indemnity. McClintic-Marshall Co. v. O'Leary 

(La.). Vol. VI 179 

389 — Where employer, having paid statutory compensation to em- 
ployee, injured by negligence of another, sues such third party, 
amount recoverable is not limited to amount paid as com- 
pensation but all that is recovered above amount paid as com- 
pensation is for benefit of injured employee — where employee, 
injured by third party, received from it in compromise of 
action, sum in excess of compensation recoverable under act, 
' his employer, in consenting to settlement, could not recover 
from such third party cost of medical services rendered to 
(employee and paid by employer. Louis Bossert & Sons, Inc. v. 

Piel Bros., Inc. (N. Y.). Vol. VI 372 

389 — Where deceased left widow and two sons but only widow 
claimed and received compensation from insurer, insurer never- 
theless was subrogated to right to recover damages to sons as 
well. Mass. Bonding & Ins. Co. v. Los Angeles R. Corp. 

(Calif.). Vol. VI 253 

389 — Compensated Federal employee can receive no personal bene- 
? -fit from, recovery against another who caused injury. Hine, 

Dir. Gen. of Jl. R. v. Dahn (U. S.). Vol. VI 607 

389 — The act requires injured employee to assign cause of 
action against third party upon electing to seek compensation 
1 under act, assignment is effective upon election being made and 
be^re award— employee's assignment vested title thereto in 
employer, who could not be divested thereof against his con- 
sept by either employee or the commission. Sabatino v. 

Thomas Crimmins Const. Co. (N. Y.) . Vol. 1 709 

389r— Policy held to confer right of subrogation on insurer only in 
event it has paid whole amount due, notwithstanding act. 
Maryland Cas. Co. v. Cincinnati, C. C. & St. L. Ry. Co. (Ind.). 

VoL V 69 

389 — Under act authorizing injured employee to either sue a third 
party injuring him, or seek compensation but not to do both, 
and providing that insurer paying compensation should be 
subrogated to employee's rights and pay any eum recovered in 
excess of compensation to injured employee, employee after 
receiving compensation may sue third party upon insurer's 
failure or refusal to sue and recover full damages minus com- 
pensation previously received, Wm. Cameron & Co.. Inc., v. 

Gamble (Tex.). Vol. V 312 

389 — In action by insurer to recover indemnity paid by it under 
policy issued telephone company on account of death of lat- 
ter's employee, brought against power company whose negli- 
gence caused death, insurer's right to recover were same as 
rights of deceased. Fidelity & Casualty Co v. Cedar Valley 
Electric Co. (Iowa). Vol. V 228 
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389 — Subrogation of employer to rights of employee injured by 
third party, to extent of compensation paid, does not involve 
splitting of causes of action — master who had paid compensa- 
tion for injury occasioned by negligence of third person is not 
subrogated to all rights of employee to recover damages under 
act, but only to extent of compensation paid is less than dam- 
ages. Black V. Chicago Great Western R. Co. (lovira). Vol. V. 218 

389 — Where master was liable because it had actual knowledge 
of accident it may recover from third person whose negligence 
caused death for which master paid compensation — in such 
action measure of damages is not fixed in act, but employer 
must pay to dependents difference, if any, over and above 
amount paid — making a claim by widow alone is sufficient to 
transfer to employer right of recovery against third person 
whose acts caused death — where employer paid widow and 
there was no evidence that insurance carrier had paid compen- 
sation or served notice on widow that it accepted responsi- 
bility, employer may recover from third person whose acts 
caused death, regardless of claim that right of action was in 
insurance carrier. Western States Gas & Electric Co. v. 
Bayside Lumber Co. (Cal.). Vol. V 649 

389 — Insurance carrier and injured employee may jointly stie party 
negligently causing injury without formal award of compensa- 
tion. Moreno et al v. Los Angeles Transfer Co. (Cal.). 
Vol. V 489 

389 — Act of plaintiff in collecting compensation from son's employer 
worked an assignment to employer or insurance carrier of any 
cause of action against defendant Electric Company for son's 
death, and employer or carrier could maintain such action in 
own names — such plaintiff still retained interest in any recov- 
ery that might be had against defendant and was proper party 
plaintiff,' but could not prosecute action without joining as 
plaintiffs or defendants the employer and insurance carrier. 
Stackpole v. Pacific Gas & Elec. Co. (Cal.). Vol. V 481 

389 — ^Where employee's injury was due to negligence of third party, 
employer has interest in employee's cause of action against 
third party, in the nature of lien which he can enforce in own 
name and which cannot be impaired by settlement by employee 
not concurred in by employer; third party being chargeable 
with notice that settlement could not affect employer's rights. 
Papineau v. Indust. Ace. Comm. (Cal.). Vol. V 492 

389 — Right of surety company to be subrogated to rights of injured 
employee after its payment of compensation is given for 
surety's benefit, and its suit against negligent third party is for 
its benefit to extent of compensation paid by it and for benefit 
of injured employee for any excess, so that intervention of 
surety company which had so paid should not be dismissed. 
Lancaster et al. v. Hunter (Tex.). Vol. V 612 

389 — State fund having paid compensation to injured servant is 
entitled to be subrogated pro tanto to right of servant in judg- 
ment against third person for damages. Mayhugh v. Somerset 
Telephone Co. (Pa.). Vol. V 891 

389 — If workman, injured by negligence of third party, obtains 
_^ from employer assignment of right to bring action, it may be 
maintained directly by injured workman against negligent third 
party. Thomas v. Otis Elevator Co. (Neb.). Vol. IV 114 
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389 — Where employee is injured in course of employment by ac- 
tionable negligence of third party, statutory remedy accrues 
to him or dependents for compensation against employer and 
common-law remedy against third party, though he cannot pro- 
ceed against both. If he elects the former, he waives the latter 
and employer is subrogated. Carlson v. Minneapolis St. Ry. 
Co. (Minn.). Vol. IV 513 

389 — Employer's right to recover amount which he was compelled 
to pay to employee's dependents from third party, >yhose act 
was cause of accident, depends upon whether negligence of 
third party was proximate cause of injury. Carlson v. Minne- 
apolis St. Ry. Co. (Minn.). Vol. IV 513 

389— In action against electric company by city as subrogee of 
widow of fireman electrocuted while discharging his duties, de- 
fendant cannot set up contributory negligence of city in not 
condemning wire's location — conventional subrogation made by 
widow of such employee, authorizing city to sue held valid. 
City of Shreveport v. Southwestern Gas & Elec. Co. (La.). 
Vol. IV 605 

389 — Compensation paid by insurance carrier to injured employee 
cannot be recovered by insurer from actual wrongdoer from 
whom employee recovered full damages before payment of 
compensation. Southern Surety Co. v. Chicago, St. P.. M. & 
O. Ry. Co. (Iowa). Vol. IV .^ 710 

§ 391. PERSONS LIABLE. 

391 — Decision of higher state court denying relief under New Jer- 
sey Act for drowning in navigable waters not reviewable by 
national Supreme Court on writ of error. Coon v. Kennedy 
(U. S.). Vol. Ill 403 

§391^. PAYMENT OF COMPENSATION— INTEREST OF 
DEFERRED PAYMENTS. 

39134 — Installments payable in the future do not bear interest. 
State ex rel. Johnson Hardware Co. v. Dist. Court of Carver 
County (Minn.). Vol. VI 189 

39134 — Though letter from board to insurance carrier stated that 
award would be complied with up to certain time by payment 
thereof, tender thereof was not full legal tender, not including 
interest on deferred payments to which injured was entitled. 
U. S. Fidelity & Guaranty Co. of Baltimore, Md.. v. Parsons 
(Tex.). Vol. VII 517 

§ 391 J/i PEXALTY FOR DEFAULT OR DELAY. 

39134 — Periodical installments for injury do not become due until 
obligation of employee is definitely ascertained or settled where 
there is reasonable controversy over extent of injury. Osborn 
V. Omaha Structural Steel Co. (Neb.). Vol. VII 213 

39134 — Insurers against liability of employer held not liable for 
attorney's fees by reason of refusal to pay claim until it was 
established in court of competent jurisdiction. Southern Surety 
Co. V. Nelson (Tex.). Vol. VIII 164 

39134 — Held, that reasonable controversy existed between employer 
and employee as to liability for compensation, and that em- 
ployer is not liable for penalty added for waiting time for de- 
linquent payment. Swift & Co. v. Prince (Neb.). Vol. VIII. 578 



Digitized by 



Google 



LAW JOURNAL DIGEST 197 

391}4 — Violation of law not punishable as misdemeanor under 
penal law. People v. Donnelly (N. Y.). Vol. VIII 874 

39154 — Fact that policies of accident insurance were issued under 
act does not affect statutory provision of 12% damages for fail- 
ure to pay promptly. Southern Surety Co. v. Nelson (Tex.). 
Vol. VI 508 

391J4 — Where statute allows employee to recover attorney's fees 
in case order for compensation is made in his favor and in 
event employer appeals but fails to reduce award, held that 
court has no authority to allow such fees where employee him- 
self appeals nor where employer offers to pay. Updike Grain 
Co. v. Swanson (Neb.). Vol. VI 469 

391 54 — Injured employee could not repudiate and abrogate ruling 
of board awarding compensation and at the same time treat it 
as effective and binding upon employer, seeking to hold it 
liable for lump sum of settlement for failure to comply with 
mandates of board. " U. S. Fid. & Guar. Co. v. Davis (Tex.). 
Vol. IV 310 

391J4 — Trial court properly allowed interest to injured employee 
against employers insurer on amount allowed employee for 
medical and surgical attention and for weekly payments from 
due date of each item under act, insurer having had notice of 
injury through notice of employer. Home Life & Accident 
Co. V. Orchard (Tex.). Vol. VII 688 

391J4 — Payments do not carry penalties for nonpayment until obli- 
gation is definitely settled. — Where controversy is over per- 
centage of loss of use of injured arm, and where testimony in 
behalf of employer admits a given percentage of permanent 
partial disability, such employer, to be relieved of penalty pro- 
vided in act for nonpayment, must pay or tender to employee 
amount admittedly due. — Evidence examined, and held in part 
to present a reasonable controversy as to extent of injury. 
Hall V. Germantown State Bank (Neb.). Vol. VII 765 

391J4 — Compensation with statutory waiting time penalty properly 
allowed — When employer appeals from judgment of district 
court in favor of his employee and it is affirmed in this court, 
such employer is. liable for statutory waiting time penalty. — 
Ignorance of the law is not shield from liability for its infrac- 
tion. Abel Const. Co. et al. v. Goodman (Neb.). Vol.- VII... 762 

§ 393. TERMINATION OF PAYMENTS. 

393— Where injured person died without leaving heirs after 
award was made, but before any warrant was issued, award 
did not survive in favor of his administrator, as assign- 
ability is the test of survivorship and administrator's right was 
acquired by "operation of law" which is a term indicating the 
manner in which a party acquires rights. Ray v. Industrial 
Ins. Commission (Wash.). Vol. I 452 

393 — Where one entitled to compensation secured a determination 
and award for permanent disability and died before lapse of 
maximum number of payments had been made according to 
terms of award, right to compensation under award ceased 
with death. Lahoma Oil Co. et al. v. State Industrial Com- 
mission of Oklahoma et al. (Okla.). Vol. Ill 192 
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393 — If award to widow ceases before decedent's children reach 
.16 years of age, they are entitled to compensation until they 
reach that age. McCarl et al. v. Borough of Houston (Pa.). 
Vol. Ill 788 

393 — In view of fact that no provision is made that remarriage of 
widow shall excuse further payments where court awarded 
300 weeks' compensation, widow's remarriage did not entitle 
employer to vacation of award. Newton v. Rhode Island Co. 
(R. I.). Vol. Ill 527 

393 — Compensation awarded partially dependent mother for son's 
death is not right vested in her and does not pass over to hus- 
band as her administrator, though he also was awarded com- 
pensation, but ceased with her death. DuflFney v. A. F. Morse 
Lumber Co. (R. I.). Vol. IV 558 

393 — Minor sister of deceased is not "child" within act, and her 
becoming of age after allowance was made, does not nullify 
right to award in full. Hasselman v. Travelers' Ins. Co. 
(Colo.). Vol. V 152 

393 — Under act providing that insurer will pay insured employee 
weekly compensation for not more than 400 weeks from injury, 
and further providing that compensation shall begin to accrue 
on the 8th day after the injury or incapacity commenced. 
If total and permanent incapacity cqntinues 400. weeks after 
date of injury, servant is entitled to compensation for 400, not 
401 weeks. Texas Employers' Ins. Ass'n v. Downing (Tex.). 

Vol. V 582 

•;3?3— Where dependent widow, awarded compensation, remarries 
when "without dependent children," because child dependent 
at time of husband's death has died, her compensation ceases. 
Giggndelle v. Piedmont & Georges Creek Coal Co. (Md.). 
Vol. VI 535 

393 — Heirs of deceased employee, already compensated for injuries, 
have no right to compensation for death of employee not due 
to such injuries, before term of compensation had expired. 
, U. S. Fidelity & Quar. Co. v. Salser (Tex ). Vol. VI 716 

393-— Where liability had been fixed by agreement approved by 
board, subsequent insanity of claimant did not terminate lia« 
bility. Ward v. Heth Bros. (Mich.). Vol. VII 325 

393 — Award by weekly payments does not give employee vested in- 
terest in payments not due and right does not survive death 
from natural causes. Wozneak v. Buffalo Gas Co. In re 

Travelers' Ins. Co. (N. Y.). Supp., Vol. Bl 1431 

,393 — Where employee secured award before amendment of act and 
died before lapse of maximum number of weeks authorized, 
compensation ceased with death. Erie R. Co. v. Callaway 
(N. J.). Supp., Vol. Bl... : 1159 

393 — Where injured servant received award and began suit against 
his physician for malpractice, assignment of such claim to em- ^ 
ployer did not necessarily carry with it or waive further claim 
to compensation. Brown v. Geo. A. Fuller Co. (Mich.). 
Supp., Vol. Al 876 

393 — Subsequent marriage of partly dependent sister did not deter- 
mine her right to compensation awarded by commission and 
authorized commission to abate it. Adleman v. Ocean Ace. 
& Guar. Corp. (Md.), Supp.. Vol. Al 738 

§ 39314' PRIORITIES. 

393^ — Preference given by act is, in case of insolvent corporation 
under statute, confined to amount representing weekly award 
for the two months preceding institution of proceedings in 
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insolvency. Steel & Iron Mongers, Inc. v. Bonnite Insulator 
Co. (N. J.). Vol. IV 121 

§ 3931/2. MEDICAL ATTENDANCE AND SERVICES. 

393J4 — If, Assurance Corporation had made arrangements with 
hospital for medical attendance to injured employee, the act 
as amended requiring the association to furnish reasonable 
medical and hospital service would have been complied with in 
that respect—evidence that notices had been posted on premises 
that employee, if injured, could be treated at city's relief 
hospital supported tinding by inference that insurance company 
had arranged with such hospital for such treatment, thus com- 
plying with the act. In re Ripley (Mass.). Vol. 1 622 

39354 — Where servant was injured and taken to hospital by em- 
ployer, but claimed he was not receiving proper care, mere 
statement of his wife to employee of employer was not statu- 
tory demand for medical assistance — employer cannot set up 
servant's failure to demand medical attendance where it knew 
servant was in hospital and paid bill — ^where employer offer to 
take him to another hospital, but servant refused, went home 
and then went to other hospital, employer could not be charged 
with failure to furnish proper medical care. Junk v. Terry & 
Tench Co. (N. Y.). Supp., Vol. Bl 1233 

393}4 — Duty to furnish necessary medical services to injured em- 
ployee falls primarily on employer and if he refuses employee's 
request for such aid, or neglects to furnish proper service, 
employee may select his own physician. Feldstein v. Buick 
Motor Co. (N. Y.). Vol. VIII 118 

393J4 — Act did not give to physician or surp^eon who furnished 
medical treatment to injured a right of action for value thereof 
against employer who had not requested or consented to fur- 
nishing of treatment by such physician or surgeon. — Employer 
cannot be held liable for treatment in absence of finding that 
he either consented thereto or that he refused or was unable to 
furnish needed treatment. Beach v. Gendler (Minn.). Vol. 
VIII 99 

393}47-Employer, though member of Employers' Insurance Asso- 
ciation, who engages physician for injured employee, may be- 
come liable for physician's compensation. Huddleston v. Tex. 
Pipe Line Co. (Tex.). Vol. VIII.. :. 305 

393^ — Company which knowingly permitted employes to be moved 
to hospital without objection, performed legal duty and ren- 
dered Itself liable to hospital. Act renders company liable for 
such services though act also requires hospital to furnish free 
services to miners. Trustees State Hosp. Middle Coal Field of 
Pa. v. Lehigh Valley Coal Co. (Pa.). Vol. VI : . . . . 214 

393J4 — Injured employee cannot sue employer for medical expenses 
nor can doctor rendering services to such employee sue his 
employer therefor. Louis Bossert & Sons, Inc., v. Piel Bros., 
Inc. (N. Y.). Vol. VI 372 

393^^ — Employer may contract to pay compensation in excess of 
statutory obligation for treating injured employee. Collins v. 
Joyce (Minn.). Vol. VI 463 

393}i — Physician furnishing medical aid to insured employee may 
recover direct from insurer — where services rendered were sur- 
gical in nature and treatment given after expiration of two- <> 
week peiod was only incidental, physician may recover al- 
though services' covered period in excess of two weeks-^ 
injured employee, may at time of injury or immediately thene- 
after, call in any available physician to render first aid treat- 
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ment necessary, at expense of association. Home Life & Acci- 
dent Co. V. Cobb (Texas). Vol. V 916 

393^ — Where workman directed by master to one hospital, went 
to another and was refused care, he was not entitled to award 
for medical services. Cella v. Industrial Accident Commission 
et al. (Cal.). Vol. Ill 420 

393J4 — Not against public policy, under Compensation Act for em- 
ployer to agree to pay doctor salary, employer to retain medical 
fees allowed by insurance association. Sherill v. Union Lum- 
ber Co. (Tex.). Vol. Ill 377 

393}^ — Injured servant authorized to select own physician at ex- 
pense of employer only where latter has neglected or refused 
to abide — employer under no duty to offer further medical at- 
tention, servant having previously consulted physician of own 
choice. Leadbettor et al. v. Industrial Accident Commission 
(Cal.). Vol. Ill 414 

393}4 — Where employer fully complied with medical aid require- 
ments of the act during first two weeks after injury, it was not 
estopped from invoking benefits of the act. Boyer v. Crescent 
Paper Box Factory, Inc. (La.). Vol. II 71 

393J4 — Employees under term "surgical aid" are entitled to splints, 
crutches, artificial legs, artificial eyes, etc. (Dlmstead v. Lam- 
phier et al. (Conn.). Vol. II 774 

393}i — Where commission merely approved physician's bill for 
treatment of injured employee, suit for such services could not 
be maintained by physician directly against insurance carrier. 
Hirsch v. Zurich (jen. Ace. & Liab. Ins. Co. (N. Y.). Supp., 
Vol. Bl 1230 

393J4 — There is no authority for bringing independent action by 
insured employee in state courts agamst employer who neg- 
lects after due request to provide statutory medical service, de- 
cision of commission being final. Semmen v. Butterich Pub. 
Co. (N. Y.). Supp., Vol. Bl 1247 

3935-^ — Physician is entitled to have claim allowed for services 
rendered within 30 day period from time of injury which might 
not develop until some time after accident. In re McClaskey 
(Ind.). Supp., Vol. Al 511 

393^ — Notice that arrangements had been made with hospital to 
furnish iniured employees medical attention is sufficient notice, 
and physician, employed by injured employee, who declined to 
attend the hospital cannot recover from insurer. In re Davidson 
(Mass.). Supp., Vol. Al 809 

393J4 — Recovery may be had for physician*s services for which 
employee is liable, though bill is not approved by board. 
Holland v. Zeuner (Mass.). Supp., Vol. Al 783 

393Ji^Held that where employers expressly authorized physician 
to treat injured servant following injury, such services were 
included in benefits secured by act, and insurer under policy 
providing for such benefits was liable therefor. In re Kelley 
(Ind.). Supp., Vol. Al 487 



(C) Proceedings. 

§ 394. NATURE AND FORM OF REMEDY. 

394 — Commission may proceed in mandamus to compel employers 
to secure payment of compensation to employees required by 
the act. Industrial Commission of Utah v. Daly Mining Co. 
(Utah). Vol. II ." 156 
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394 — Where employer has rejected Compensation Act and injured 
employee has not, employee may sue under Code Supp. 1913, 
Sec. 2477m; Section 2477m2, not providing for exclusive remedy. 
Balen v. Colfax Consol. Coal Co. (Iowa). Vol. II. 621 

394 — Contract to pay weekly sums in settlement of liability of em- 
ployer for death of employee equal to maximum provided in 
act and supplemented thereto may be enforced by persons 
claiming payments, in Supreme Court by common law action. 
Holzapfel et al. v. Hoboken Manufacturers' R. Co. (N. J.). 
Vol. II 819 

394 — Statute expressly authorizes suit by employee against com- 
pany which insures employer's liability. Fidelity & Cas, Co. 
V. House (Tex.). Supp., Vol. Bl 1572 

394 — If seaman is injured and seeks recovery in personani, he can 
proceed only under act before commission. No. Pacific S. S. - 
Co. V. Indust. Ace. Comm. (Cal.). Supp., Vol. Al 159 

394 — ^Act expressly dispenses with strict observance of technical 
rules of procedure or evidence when dispute over amount of 
compensation is brought into court. McGuirt v. Gillespie (La.). 
Supp., Vol. Al 702 

394 — Mine employee alleging that he suffered injuries in 
course of employment and also from defendant's failure to 
furnish competent medical attention, joinder of two actions 
was proper. Ellamar Mining Co. of Alaska v. Possus (U. S.). 
Vol.1 723 

394^0rdinary rules of procedure, except so far as modified by act, 
apply to proceedings under act. Kelley's Dependents v. Hoosac 
Lumber Co. (Vt.). Vol. VIII 445 

394 — Whether party has agreed to pay or receive compensation is 
not determinable in suit at equity. Sullivan Machinery Co. v. 
Stowell (N. H.). Vol. VIII 731 

394— Action for death of employee which occurred after amend- 
ment of act is not maintainable unless proceedings have been 
prosecuted to decision in first instance before board. Georgia 
Casualty Co. v. Ward (Texas). Vol. VI 108 

394 — Proceedings brought by insured for services before commis- 
sion cannot be held to be situation contemplated by statute 
relating to action to be dismissed where plaintiff has mistaken 
remedy. Brunette v. Brunette (Wis.). Vol. VI 236 

394T-Where complaint alleged that defendant assumed and agreed 
to pay liabilities of insurance company which insured plain- 
tifFs employer, and that such company was indebted to plaintiff 
on ground of personal injury in such employment, held that 
complaint failed to state cause of action within grounds of 
lurisdiction. Burns v. Millers* Mut. Casualtv Co. (Minn.). 
Vol. VI ■ 461 

394 — Remedy of assenting employee against assenting employer, 
by petition to Commission under act, is exclusive — remedv of 
employee who had elected to claim common-law rifarht*^ under 
act is by common-law action simplv. Nadeau v. Caribou 
Water, Light & Power Co. (Me.). Vol. V 238 

394 — Commission in enforcing payment of premium due from 
school district, included within term "employer." is not I'mited. 
to mandamus against district officers, but may proceed by 
action. School Dist. No. 1, City & County of Denver, v. 
Indust. Com. (Colo.). Vol. V 163 

394 — Remedy extended by act is exclusive of all other statutory 
or common-law remedies, except by specific provision. Helme 
V. Western Milling Co (Cal.). Vol. V 143 

394 — Procedure under act is governed by practice in equity. Ster- 
ling V. London Guar. & Ace. Co. (Mass.). Vol. IV 610 
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Z9A — Under treaties with Austria- Hungary, its consul general may 
direct suit under act on behalf of mother, resident of Austria, 
for death of son — nonresident alien may maintain action under 
act for death of son against employer. Garvin v. Western 
Cooperage Co. (Ore.). Vol. IV 738 

394 — Procedure for recovery of compensation under act not ap- 
plicable to ca«es where suit is to enforce terms of agreement to 
pay stipulated sums, made after accident. Bums v. Edison 
(N. J.). Vol. Ill 645 

§ 3^^. ABATEMENT OR SURVIVAL. 

39454 — Lump sum judgment, although statute forbids its assign- 
ment, does not abate by employee's death, but may be revived 
• in name of administrator. Monson v. Battelle (Kan.). Vol. I 770 

§ 395. WHAT LAW GOVERNS. * ^ ' 

395 — In view of the Federal Employers' Liability Act no award 
for death of conductor could be made; the fact that rail- 
road company accepted the act not showing a consent that - 
it should apply on its interstate transactions. Carey v. Grand 
Trunk Western Co. (Mich.). Vol. I 820 

395 — Board has no jurisdiction of servant's claim for compensa- 
tion where servant employed upon a car ferry in interstate 
, commerce when accident occurred. Thornton v. Grand Trunk-' .. 

Milwaukee Car Ferry Co. (Mich.). Vol. I .1019 

'. 395r^Board was without jurisdiction to entertain claim of widow of 
railroad's employee killed while working on interstate train. 

Miller v. Grand Trunk Western Ry. Co. (Mich.). Vol. 1 1021 

•^395 — If the work in which an employee of a railroad engaged in both 
interstate and intrastate commerce was injured was a part of in- 
terstate commerce he was not entitled to compensation. Dickinson 
et al. v. Industrial Board of III. (III.) Vol. 1 28 

3P5 — Where a railroad employee at the time of the injury was engaged 
in repairing a car customarily used and to be then presently used 
in trains hauling interstate freight, he was engaged in interstate 
commerce within Federal Employers' Liability Act King v. 
Norfolk & S. R. Cb. (N. C). Vol. Ill 69 

395 — Plaintiff servant, injured while helping to remove from a freight 
car steel rails being hauled over main lines of defendant railroad 
running from Chicago to Omaha, and which when distributed 
were to be substituted for rails being removed, was engaged in 
•'interstate commerce" within the Federal Employers' Liability Act. 
Reed v. Dickinson et al (Iowa.). Vol. Ill 287 

395 — Whether employee was engaged in "interstate commerce" at 
time he was injured, depends on the character of the act at that 
time — fact that appliance he was repairing when injured might 
be used in interstate commerce does not establish that cause 
of action falls within act. O'Dell v. Southern Ry. Co. (U. S.). 
Vol. II 23 

395 — Employee, injured in building scaffold to paint train shed 
. used by railroad in interstate commerce was not under Fed- 
eral act. Killes v. Great Northern Ry. (Wash.). Supp.. Vol. 
Bl . . . •. .1596 

395 — Railroad section hand, injured in moving ties, was not injured 
in interstate commerce, though ties were afterward used on a 
branch road handling interstate freight. Missouri, K. & T, Ry.. 
Co. V. Watson (Te;c.). Supp., Vol. Bl 1581 

395 — Federal act is controlling to exclusion of state laws covering 
same field — brakeman killed while switching cars engaged in 
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interstate commerce was under Federal act. Geer v. St. Louis, 
S. F. & T. Ry. Co. (Tex.). Supp.. Vol. Bl...' ....1521 

395 — Federal act governs where employee was injured or killed 
without fault on railway company's part while he was engaged 
in interstate commerce. N. Y. Cent'l R. R. Co. v. James Win- 
field (U. S.). Supp., Vol. Al 26 

395 — Member of switching crew, injured in changing interstate 
car at end of interstate journey, was not engaged in interstate 
commerce — railroad is engaged in interstate commerce from 
time it begins carriage in one state until it reaches destination 
in another — member of switching crew was engaged in inter- 
state commerce when moving car containing interstate ship- 
ment, although jt was in different car than that in which it 
was brought into state, Louisville & N. Ry. Co. v. Meador's 
AdmV. (Ky.). Supp., Vol. Al 692 

395^Test of employment in interstate commerce is whether em- 
ployee at time of injury was engaged in interstate transporta- 
tion or work so closely related as to be part of it-— railroad 
track used indiscriminately in both intrastate and interstate 
commerce is instrumentally of interstate commerce and those 
engaged in its repair are engaged in interstate commerce — 
gateman employed at crossing of such tracks, killed by inter- 
state train while engaged in duties was engaged in interstate 
commerce. Southern Pac. Ry. Co. v. Indust. Ace. Comm. 
(Cal.). Supp.. Vol. Al 204 

395 — Federal act is comprehensive of instances in which it includes 
liability as well as those in which liability is imposed — employee 
of interstate railway, in charge of switch engine, killed while 
leaving after day's work which included both interstate and 
intrastate commerce was at time of accident employed in inter- 
state commerce — operation of Federal act cannot be interfered 
with by state legislation. Erie R. R. Co. v. Amy L. Winfield 
(U. S.). Supp., Vol. Al :••:•••.•. ' *1 

395 — Crossing watchman employed on railroad used indiscriminately 
for interstate and intrastate commerce, killed while flagging 
electric train, was engaged in interstate commerce. Southern 
Pac. Co. V. Indust. Ace. Comm. (Cal.). Supp., Vol. Al 211 

395 — If work in which railroad employee was engaged was part of 
.interstate commerce, state act is inapplicable. — Generally, when 
applicability of Federal Act is uncertain, character of employ- 
ment in relation to commerce may be adequately tested by in- 
quiring whether injured employee was engaged in work so 
closely connected with interstate transportation as practically 
to be part of it. — Where lineman, when he had sustained fatal 
shock was working on wires so that if power had been short- 
circuited through his body, it would have stopped cars, work 
was essentially part of interstate transportation and Federal 
Act, not State Act, governed (Jase. Southern Pac. Co. v. 
Indust. Ace. Comm. (Cal.). Vol. V 341 

395 — Purpose of U. S. Constitutional provision was to designate 
existing law of sea as that by which rights of litigation in mari- 
time cases were to be determined. — Validity of cited statute 
conferring exclusive Admiralty jurisdiction on Federal Courts, 
but saving right of common-law remedy where competent does 
not establish validity of amendment extending saving clause to 
claimants to rights as well as remedies under State Oct. — De- 
cision re interstate commerce in liquors to state prohibition 
does not establish power to subject Admiralty rights to State 

: : ' . LAw-^Amendment of U. S. code saving rights and remedies 
for maritime injuries under State Act held unconstitutional. 
Sudden & Christenson v. Ind. Ace. Comm. (Cal.). Vol. V^^. 768 
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395-— Occupation of steamship company's stevedore was maritime 
in nature and his widow's claim for compensation could not 
have been made under State Act. — Federal statute saving to 
such claimants, rights and remedies under State Act held not 
retroactive. Hogan v. United Fruit Co. (Pa.). Vol. V 894 

395 — Member of railroad wrecking crew killed while assisting in 
replacing derailed engine, not permanently assigned to par- 
ticular branch of traffic, was not in interstate commerce. Reyn- 
olds V. Phila. R. Ry. Co. (Pa.). Vol. V.... 900 

395 — If railroad employee lost life while in interstate commerce, 
case is within Federal Act and there can be no recovery under 
State Act. — Flagging of interstate train is interstate commerce 
— Railroad's watchman on public road crossed by tracks used 
for both intra and interstate commerce was not engaged in 
interstate commerce when killed flagging an intrastate train. 
Di Donato v. Philadelphia & R. Ry. Co. (Pa.). Vol. V 897 

395— Remedy under State Compensation Law is not exclusive of 
that in Admiralty Courts, but suitor has his election — phrase, 
. common-law remedies to suitors, in code, means that common- 
law remedy is accorded as well as remedy in Adniiralty, that 
remedies are concurrent and either may be adopted. Rohde 
v. Grant Smith-Porter Ship Co. (Ore.). Vol. V 762 

395— Assignment under Act of claim against third person for 
death from injury of workman on payment of compensation 
by insurer held not to confer on assignment right of action 
under Maritime Law. Travelers' Ins. Co. v. Prince Line (N. 
Y.). Vol. V 761 

395 — Test of whether or not locomotive engineer was engaged in 
interstate commerce when he was injured is that, if accident 
was incident to interstate work or to whole day's work, partly 
interstate and partly intrastate, he is engaged in ^interstate 
commerce" — where locomotive engineer employed by common 
carrier, acting under two orders, one to help interstate freight 
train to summit and other to return with engine, was injured on 
return trip, he was engaged in "interstate commerce." Calla- 
han v. Boston & M. R. R. (N. H.). Vol. Ill 775 

395— -Plaintiff, as station agent of defendant, was not, while at- 
tempting to start fire in depot stove, engaged in "interstate 
commerce" — for railroad employee to come under Federal Em- 
plojrers' Liability Act it must appear that injury was incurred 
while he himself was employed in interstate commerce. Ben- 
son V. Bush (Kan.). Vol. Ill 629 

395 — Test whether railroad employee is engaged in interstate com- 
merce is whether at time of injury he was engaged in interstate 
transportation or in work so closely related to it as to be practi- 
cally part of it — work of repairing tracks of interstate railroad 
is part of interstate commerce. Kusturin v. Chicago & A. R. 
Co. (111.). Vol. Ill 693 

395 — All controversies touching liability of railroad company en- 
gaged in interstate commerce to employees likewise engaged 
are removed by federal Employers' Liability Act from sphere 
of state legislation and Commission has no jurisditcion where 
injury occurred while engaged in interstate conmierce. Des 
Moines Union Ry. Co. v. Funk, Industrial Com'r et al. (Iowa). 
Vol. Ill 548 

395— True test as to whether plaintiff was engaged in interstate 
commerce is: Was he engaged in interstate transportation or 
in work so closely related to it as to be practicallv part of it. 
St. Louis, I. M. & S. Ry. Co. v. True (Okla.). Vol. Ill 367 

395 — Evidence showing railroad employee was injured while re- 
pairing locomotive used in pulling interstate train insufficient 
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to show that rights of parties were controlled by privileges and 
obligations arising under federal liability act. Chicago, R. L 
& P. Ry. Co. V. Cronin (Okla.). Vol. Ill 365 

395— Employee of interstate railway carrier, who is injured while 
removing snow from track over which interstate trains are 
being run regularly, is engaged in interstate commerce. Koofos 
v. Great Northern Ry. Co. (N. D.). Vol. Ill 652 

395— -Member of switch engine crew, killed in movement of engine, 
without cars, going from setting one train containing interstate 
cars, to move another train also containing interstate cars, 
was engaged in interstate cmmerce. Wangerow v. Industrial 
Board et al. (111.). Vol. Ill 439 

395^Servant was engaged in "interstate commerce** where injury 
occurred while on way to work which was in interstate com- 
merce, to which he had been regularly assigned and which 
he had been performing for three weeks. Lindstrom v. New 
York Cent. R. Co. (N. Y.). Vol. Ill 514 

395 — Watchman of railroad shops where engines used in interstate 
commerce were repaired, held not engaged in interstate com- 
merce. Wabash Ry. Co. v. Industrial Commission et al. (III.). 
Vol. Ill 435 

395 — Where servant was injured in hold of ship in navigable waters, 
federal admiralty court had jurisdiction, regardless of state 
law. Shaughnessy v. Northland S. S. Co. (Wash.). Supp., 
Vol. Bl 1602 

395 — Law of state giving right of action for wrongful death may be 
enforced in admiralty but where death occurred on high seas, 
law of state of owner's residence governs and not that of 
charterer although employer of deceased. Bjolstad v. Pacific 
Coast S. S. Co. (U. S.). Supp.. Vol. Al 75 

395 — Car repairer, employed by interstate carrier, ihjured while 
working on car belonging to another interstate carrier, is not 
engaged in interstate commerce. Cent'l R. Co. of N. J. v. 
Paslick (U. S.). Supp., Vol. Al 55 

395 — Crossing flagman, mjured in giving signals to interstate train, 
was under federal act. West v. Atlantic Coast Line R. R. 
(N. C). Supp., Vol. Bl...... 1452 

395 — Engine hostler who had, within hour before injury, fitted out 
engine for interstate commerce was under federal act. Hinson 
V. Atlanta & C. Air Line Ry. Co. (N. C.). Supp., Vol. B1....1445 

395 — Carpenter injured while riveting stovepipe for stove to be used 
in round-house where interstate engines were housed, was not 
in interstate commerce. Dunn v. Missouri Pac. R. Co. 
(Mo.). Supp., Vol. Bl 1091 

395 — Employee on tug towing interstate coal barge from Boston 

• Harbor to Harbor Flats, whence another tug would take it to 

Virginia was engaged in interstate commerce and could not 

recover under act. Morrison v. Commercial Towboat Co. 

(Mass.). Supp., Vol. Al S54 

395 — Proof that railroad carpenter was sent to repair chute which 
supplied coal to engines engaged both in interstate and intra- 
state commerce and was killed by car while walking towards 
chute does not show that he was employed in interstate com- 
merce. Kelly V. Penn. R. Co. (U. S.). Supp., Vol. Al 62 

395 — Where switchman was killed in switching car to take it to be 
loaded with interstate shipment, death occurred while in inter- 
state commerce. Christy v. Wabash R. Co. (Mo.). Supp., 
. yol 3.1, .^. . . . ............^..1083 

3% — Claim of carpenters against employer engaged in "^"making 
alterations or repairs oif ship in navigable waters to fit 
it for a particular cargo are maritime and so within the juris- 
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diction of admiralty to exclusion of State Commission. Sulli- 
van V. Hudson Nav. Co. (N. Y.) . Vol. I 1105 

395— Sole remedy of widow of servant killed in service is not 
under the act, unless particular work on which employee 
was engaged at time of accident was part of interstate com- 
merce in which carrier was engaged. Lincks v. Erie R. Co. 
(N. J.). Vol. I 1096 

395— Test of employment in interstate commerce is whether em- 
ployee when injured was engaged in interstate transportation 
or work closely related to it— decedent, killed when engaged 
in coaling engines, used in switching cars but which on day of 
accident had moved only interstate cars, was not himself in 
interstate commerce. Giovio v. New York Cent. R. Co. (N. Y.). 
Supp., Vol. Bl 1226 

395— Railroad yard employee, providing locomotives used in inter- 
state commerce with coal and water was employed in interstate 
commerce. Guy v. Cincinnati Northern R. Co. (Mich.). Supp., 
Vol. Al , 924 

395 — In action under Federal act, it is necessary to prove employ- 
ment in interstate commerce at time of injury — that workman 
was employed in shop where repairs were made on cars used 
in both interstate and intrastate commerce was insufficient 
to prove he was employed in interstate commerce at time of 
accident. Washington B. & A. Electric R. Co. v. Owens (Md,). 
Supp;, Vol. Al 744 

395 — Federal act has no application to workman iniured while not 
engaged in interstate commerce or injury to person not em- 
ployee of railroad at time. Chesapeake & O. Ry. Co. v. Har- 
mon's AdmV (Ky.). Supp., Vol. Al .'. 683 

395— Recovery against railroad under Federal act can be had only 
where injury to employee is suffered while road is engaged in 
interstate commerce and while employee is so engaged. — 
Where brakeman of local freight train, part of which was com- 
posed of interstate freight, was injured while switching cars, 
he was injured in interstate commerce. Chicago & E. R. Co. 
V. Freightner (Ind.). Supp., Vol. Al 476 

395 — ^Where shoAvn that employer, railroad, was engaged in inter- 
state commerce and deceased was employed by it in such com- 
merce*. Federal act governs to exclusion of state act (Ga.). 
Supp., Vol. Al 298 

395 — Lineman employed by railroad operating both interstate and 
intrastate cars, killed while removing overhead wire, was en- 
gaged in interstate commerce. Southern Pac. Co. v. Indust. 
Ace. Comm. (Cal.). Supp., Vol. Al 213 

395 — For Federal act to apply it must appear that defendant is 
carrier engaged in interstate commerce and that employee was 
employed in its interstate business — where evidence shows that 
case might well be within Federal act, initial burden is satisfied 
and defendant has burden of showing that case does not fall 
within act. Erie R. Co. v. Krysienski (U. S.). Supp., Vol. Al. 59 

395— Case which by allegation and proof is brought within act is 
controlled by act althougfh its provisions may not 'have been 
referred to in pleadings. Lusk v. Bandy (Okla.). Vol. IV.... 726 

395 — Federal act applies and there is no liability under state ?ict 
if employee at time of injury -was engaged in interstate com- 
merce. Wangerow v. Industrial Board et al. (III). Vol. III. 439 

395 — State Act which in actions against employer who has not 
accepted its terms provides a different measure of compensa- 
tion from that of maritime law. does not apply to seaman in- 
jured while employed on vessel on navigable waters of the 
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United States. Barrett v. Macomber & Nickerson Co. (U. 
S.). Vol. Ill 89 

395 — Test as to whether employee was engaged in "interstate com- 
merce" at time of injury is whether performance of act in 
which he was engaged directly and immediately tended to facili- 
tate movement of interstate commerce, or, conversely, whether 
failure to perform act directly and immediately interfered with 
or hindered movement of such commerce. Morrison v. Chi- 
cago, M. & St. P. Ry. Co. (Wash.). Vol. Ill 81 

395^Employee in local switching crew injured while setting brake 
on car being switched between sidings, car having come from 
Pennsylvania consigned to company in New Jersey not en- 
gaged in interstate commerce. Delaware, L. & W. R. Co. v. 
Peck (U. S.). Vol. Ill 559 

395 — Employee directing moving of coal car in yards held not en- 
gaged in interstate commerce. Pullman Car Lines v. Riley 
(Del.). Vol. VIII 684 

395 — Switchman cutting car from interstate train is engaged in 
"interstate commerce." Midwest Nat. Bank & Trust Co. v. 
Davis, Dir. Gen. of R. R's (Mo.). Vol. VIII 715 

395 — Board may award under act to injured employee of railroad 
while it IS under Federal control. Pullman (Tar Lines v. Riley 
(Del). Vol. VIII 684 

395— Employee working as lineman on interstate railroad anchor 
^ bridge was employed on instrumentality of interstate commerce 
' and liability for death depends on federal law so that em- 
ployer's contributory negligence does not bar recovery. Baker 
V. New York, N. 'H. & H. R. Co. (New York). Vol. VI 76 

395 — Where petition of railroad laborer in one count relied on 
Federal act and in another count on common-law liability and 
. railroad denied liability under each count, fact that it requested 
instruction that it was not liable at common law will not 
preclude it from taking judgment after trial on theory that 
federal act applied where it also requested instruction that it 
was not liable under such act. Williams v. Schaflf (Mo.). 
Vol. VI 346 

395 — Federal court has jurisdiction to enforce maritime right. 
Berg V. Philadelphia & R. Ry. Co. (U. S.). Vol. VI 621 

395^A longshoreman, injured on a vessel, whose employment is 
covered by state act which makes the remedy thereunder ex- 
clusive, is without remedy in admiralty. The Howell (U. S.). 
Vol. IV 467 

395 — One employed to load vessel while moored on navigable 
waters at dock in port to be transported to another state is 
engaged in work of maritime nature and if injured while so 
employed does not come within act — one thus employed, if 
injured by automobile negligence of employer, is not limited 
to seaman's relief under admiralty rules, but may recover full 
damagfes at common-law — amendment to Federal Code extend- 
ing rights and remedies under state acts to persons injured 
while in martime work will not be given retroactive effect. 
Soderstrom v. Curry & Whyte, Inc. (Minn). Vol. IV 516 

395 — Remedy under state compensation acts is not exclusive, and 
federal courts must administer maritime law unaffected by 
state statutes. Rohde v. Grant Smith Porter Co. (U. S.). 
Vol. IV.... 585 

395 — Case which by allegation and proof is brought within statute 
is controlled by that act, although its provisions may not have 
been referred to in express terms in pleadings. Lusk v. Bandy 
(Okla.). Vol. IV 726 
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395 — Laborer, injured while cleaning soot from boiler in railroad's 
power plant, generating electricity for operation of trains on 
one railroad wholly in New York and on another partly in New 
York and partly in New Jersey was engaged in "interstate com- 
merce" within federal act. Guida v. Pennsylvania R. Co. 
(N. Y.). Vol. II 679 

395 — Federal Employers* Liability Act refers to "interstate com- 
merce" in practical sense and test is whether employee at time 
of injury was engaged in interstate transportation or in work 
so closely related thereto as to be practically part thereof. 
Eskelsen v. Union Pacific R. Co. (Neb.). Vol. II 665 

395 — Employee of plaster manufacturing company while engaged 
in performance of his duties in unloading rock from vessel 
lying alongside pier in East River, was engaged in performance 
of maritime contract and Commission had no jurisdiction. 
Kcator et al. v. Rock Plaster Mfg. Co. et al. — ^Appeal of State 
Industrial Commission (N. Y.). Vol. II 675 

395 — Cause of action for death of section hand killed while repair- 
ing track used in interstate commerce is within Federal act. 
Tread way v. St. Louis, I. M. & C. Ry. Co. (Ark.). Supp.. 
Vol. Al 107 

395— Employee of carrier, most of whose business was interstate 
commerce, is not engaged in interstate commerce while placing 
rails in pit to be stored. Hudson & M. R. Co. v. lorio (U. S.). 
Supp., Vol. Al 57 

395 — Act has no application to injuries incurred in foreign state. 
Cogliano v. Ferguson (Mass.). Supp., Vol. Al 755 

395 — Where railroad and employee are both engaged in interstate 
commerce, such employee does not assume the risk of injury 
inflicted as result of negligence of fellow employee. Eskelsen v. 
Union Pac. R. Co. (Neb.). Vol. II 97 

395 — Railway signal maintainer, who was furnished by his em- 
ployer, interstate carrier, tricycle to make rounds was engaged 
in interstate commerce when returning to his home after 
leaving last signal. Louisville & N. R. Co. v. Mullins* Adm'x. 
(Ky.). Vol. II 4S8 

395 — Helper of driver of delivery truck, voluntarily gave up his seat 
to girls on way home from work and stood on running board, 
and who when truck struck obstruction in road was jolted oflF 
truck and sustained fatal injuries, was injured while engaged 
in course of employment, as how he happened to be sitting 
where he was at time he fell was immaterial. Siglin et al. v. 
Armour & Co. (Pa.). Vol. II 556 

395 — Where lumber is loaded in box car in one state and shipped to 
another state to be used in manufacture of doors for grain 
cars designed for handling interstate shipments of grain, em- 
ployee who unloaded lumber in latter state is engaged in "inter- 
state commerce." Gulf, C. & S. F. Ry. Co. v. Drennan (Tex.). 
Vol. II 701 

395 — Where decedent was employed in interstate commerce by rail- 
road company on one of its boats, then being used for that 
purpose, the case fell within Employers' Liability Act. The 
Erie Lighter 108 (U. S.). Vol. II 606 

395 — Return of brakeman to his engine when struck and injured 
was so immediately connected with previous act as to be neces- 
sary incident thereto so as to fall within Employers' Liability 
Act Erie R. Co. v. Downs (U. S.). Vol. II 599 

395 — Where master had not elected to come under act agreement 
for compensation was not binding upon servant. Nelson v. 
Ironwood & B. Ry. & Light Co. (Mich.). Vol. Ill 327 
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395 — Whether employee, injured in taking locomotive to storage 
track for night, was engaged in interstate commerce was for 
jury. Palermo v. Erie R. Co. (N. Y.). Vol. Ill 346 

395---Held that the charge adopted was proper test of vice-prin- 
cipalship and a new trial should not have been granted because 
of alleged error in charge. Gutmann v. Anderson (Minn.). 
Vol. Ill 765 

395 — Longshoreman loading a vessel in navigable waters was per- 
forming a maritime contract and commission would have no 
jurisdiction. Anderson v. Johnson Lighterage Co. et al. — 
Appeal of State Industrial Commission (N. Y.).* Vol. II 674 

395 — Timekeeper of ^ang repairing track used in interstate com- 
merce, killed while crossing tracks on his way to telegraph 
report to roadmaster, was engaged in interstate commerce. 
Crecelius v. Chicago M. & St. P. Ry. Co. (Mo.). Vol. II 809 

395^Federal Safety Appliance Act excludes application of Work- 
men's Compensation Act in all cases in which former act is ap- 
plicable, as Congress having entered upon field of regulation, 
the paramount character of its authority excludes state regula- 
tion on the subject. Kcnna v. Calumet, H. & S. E. R. Co. 
(111.). Vol. II 869 

§ 396. JURISDICTION OF COURTS. 

396 — That N. J. act conferred jurisdiction to determine questions 
of fact upon local judge, creates no greater right in employee 
who accepted such act to bring action thereunder in another 
state than if such authority were conferi*ed upon commission. 
Verdicchio v. McNab & Harlin Mfg. Co. (N. Y.). Supp., Vol. 
Bl 1240 

396 — Only actions to secure compensation under foreign statute 
which courts cannot enforce are those where right and remedy 
are so united that right cannot be enforced except in manner 
and before tribunal designated by act. Douthwright v. Champ- 
lin (Conn.). Supp., Vol. Al 287 

396 — Court has iurisdiction if sufficient weekly installments are due 
at time of suit to amount to jurisdictional amount. Roach v. 
Texas Employers' Ins. Assn. (Tex.). Supp., Vol. Bl 1583 

396— Federal courts will not consider constitutionality of state act 
at instance of appealing employer who has not accepted act, 
where highest state court has construed act as not compelling 
to insure unless he has accepted it. Hawkins v. Bleakly (U. S.). 
Supp., Vol. Al 3 

396— Where petition and order for hearing were served by sheriff, 
his return did not constitute filing of papers — act vests juris- 
diction in court, not in judge — petition presented to judge who 
made order reciting its filing, fixed time for hearing and which 
was served same day is considered filed with statutory time 
limit. Cooney v. Rushmore (N. J.). Supp., Vol. Bl 1144 

396 — Where certified copy of an order denying award was 
filed with court and court, having found that commissioner had 
jurisdiction and erroneously decided that no compensation was 
due, could award the proper compensation. Griffith v. Cole 
Bros, et al (Iowa). Vol. 1 368 

396 — Federal court will not assume that provision of state act for- 
bidding employer to deduct contributions to state fund from 
wages of employees conflicts with Federal Constitution. Moun- 
tain Timber Co. v. State of Washington (U. S.). Supp., Vol. 
Al 11 

396 — Master's failure to make reports of accidents to employees 
and mail them to Industrial Board, the offense of 

14— Digest 
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failing to make report occurs in the county of employer's busi- 
ness and the venue of action to recover penalty is in that 
county. In re Burk (Ind.) . Vol. I 597 

396 — ^Justice court did not have jurisdiction to try issue of lump 
sum supplement by insured with injured employee; amount in- 
volved exceeding jurisdiction of court. — Under general juris- 
diction of courts of state they have no power to decree lump 
settlements in favor of injured employees under act. Em- 
ployers' Indemnity Corp. v. Woods (Tex.). Vol. VIII 290 

396 — Petition held to show jurisdiction in district court. Home 

Life & Accident Co. v. Jordan (Tex.). Vol. VIII 428 

396 — ^Jurisdiction of commission is limited by act to determination 
of dispute concerning compensation, and on finding that claim- 
ant was not employee of insured employer, commission has no 
jurisdiction to adjudicate questions between employer and in- 
surer. Porter v. Indust. Comm. Wisconsin State Register Co. 
v. Indust. Comm. (Wis.). Vol. VII..: 70t 

396— Where complaint alleged that defendant assumed and agreed 
to pay liabilities of insurance company which insured plaintiff's 
employer, and that such company was indebted to plaintiff on 
ground of personal injury in such employment, held that com- 
plaint failed to state cause of action within grounds of juris- 
diction. Burns v. Millers' Mut. Casualty Co. (Minn.). Vol. VI. 461 

396 — Where beneficiaries of deceased filed claim with board before 
they filed suit against insurers, but no notice was issued by 
board to insurers to answer claim and no action taken by board 
in adjudicating it, it cannot be held that jurisdiction of court 
to adjudicate matter could not attach until formal notice had 
been given by beneficiaries to board that they would not abide 
its decision. Southern Surety Co. v. Nelson (Tex.). Vol. VI.. 506 

396^Federal court has jurisdiction to enforce maritime right. Berg 
V. Philadelphia & R. Ry. Co. (U. S.). Vo. VI 621 

396 — Order of district court authorizing guardian of injured em- 
ployee, rendered insane by accident to make lump sum settle- 
ment with employer and execute release, held not even prima 
facie evidence of reasonableness of settlement. Reteuna v. 
Indust. Com. (Utah). Vol. V 327 

396— Work of longshoreman having been maritime in nature, 
employment was maritime contract, and rights and liabilities 
of himself and employers were within admiralty jurisdiction of 
U. S., so that act of Louisiana had no application. Federal 
Statute saving rights under state act should not be given 
retroactive effect. Peters v. Veasey (U. S.). Vol. V 278 

396 — Venue of claim under act is in county wherein occupation is 
carried on in which workman was injured and claim to be filed 
in district court of such county. Albuquerque & Cerrillos Coal 
Co. v. Lermuseaux (N. M.). Vol. V 563 

396 — Under cited statute, requirement that suit to set aside award 
be brought where injury occurred, is not in that jurisdiction 
but relates only to venue, and suit brought in another county 
should not be dismissed but upon defendant's application, 
transferred to county where injury occurred. United States 
Fidelity & Guaranty Co. of Baltimore v. Lowry (Tex.). Vol. V. 907 

396 — Proceedings to determine award for injury in. one county, al- 
though employee resided in another county and insurer and 
employer were foreign corporations, would not be transferred 
to latter county on order to show cause, as change of venue 
statutes do not apply. State ex rel. Nelson v. Dist. Ct. of Wa- 
basha Co. (Minn.). Vol. IV 267 

396— Where carpenters were killed while working in vessel, cases 
did not come within act and superior court in approving agree- 
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ments between insurer and widows was without jurisdiction 
and void. Sterling v. London Guar. & Ace. Co. (Mass.). 
Vol. IV 610 

396 — Servant's personal injuries, occurring not only on navigable 
waters, but while at work on vessel, constitute maritime tort 
of which admiralty court has jurisdiction — state act is not ex- 
clusive and federal courts must administer maritime law — 
where servant seeks redress from maritime tort in admiralty 
court, rights cannot be barred or affected by state statutes. 
Rohde V. Grant Smith Porter Co. (U. S.). Vol. IV 585 

396 — Jurisdiction of board to approve agreement and of superior 
court to render decree in accordance with such approval, nec- 
essarily rests upon assumption and fact that agreement con- 
cerns employee under act and that terms of agreement con- 
form to its provisions — superior court cannot give validity to 
agreement void in inception because not approved by board — 
full performance of conditions is prerequisite to jurisdiction of 
superior court which cannot be changed by consent nor waived 
by acts of estoppel. Sterling v. London Guar. & Ace. Co. 
(Mass.). Vol. IV 610 

396 — Acts provide remedies unknown to common law, incapable 
of enforcement by ordinary process and not saved to suitors by 
admiralty statutes — common-law jurisdiction of state courts 
oyer torts, committed at sea is preserved by statute, but reme- 
dies by proceedings in rem can only be administered in ad- 
miralty courts. Georgia Cas. Co. v. American Milling Co. 
(Wis.). Vol. IV 765 

396 — Where insurer brings suit to set aside findings and award of 
Board, issue to be tried is, not collection of .sum of weekly 
payments due under award, but determination of full amount of 
insurer's liability that might be recovered, where such amount 
is in excess of $5(X) the district court has jurisdiction. Georgia 
Casualty Co. v. Griesenbeck et ux. (Tex.). Vol. Ill 801 

396 — Where injured employee could have sued employer in 
admiralty to recover damages for injuries state compensa- 
tion law has no application. Workmen's Compensation Act is 
not a statute giving redress for torts but one providing com- 
pensation to injured employee for injuries resulting from either 
tort or contract. Veasey v. Peters et al. (La.) Vol. I...... 781 

396— Court of Appeals has no jurisdiction to entertain appeal from 
Appellate Division on question certified by Industrial Board to 
Appellate Division. In re Workmen's Compensation Fund. 
Self- Insurers' Ass'n et al. v. State Industrial Commission 
(N. Y.). Vol. II 543 

396— Under act giving commission full power to determine all ques- 
tions within its jurisdiction and making its decision final, 
decision of commssion is final and free fron^ judicial review 
only when within its jurisdiction — commission does not have 
exclusive power to determine what matters come within its 
jurisdiction, but that is for the courts. Industrial Commission 
of Utah V. Evans, District Judge (Utah). Vol. II 848 

§ 397. BOARDS AND COMMISSIONS. 

397 — Exclusive maritime jurisdiction of the United States does not 
extend to claims arising out of work done on vessels prior to 
launching, and where parties stipulated facts under Workmen's 
Compensation Law, commission had jurisdiction. Employers' 
Liability Assur. Corp., Ltd , of London, Eng. v. Industrial 
Accident Commission (Cal.). Vol. II 25 

397--Though the incomplete agreement was approved by board, its 
jurisdiction was not thereby terminated, the employee having 
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right to ignore agreement in view of Sec. 57, making agree- 
ment for compensation voidable by employee if not in form 
prescribed by board and filed with it. Standard Cabinet Mfg. 
Co. V. Iliff (Ind.). Vol. II 51 

397 — Employee of plaster manufacturing company while engaged 
in performance of his duties in unloading rock from vessel 
lying alongside pier in East River, was engaged in perform- 
ance of maritime contract and Commission had no jurisdiction. 
Keator et al. v. Rock Plaster Mfg. Co. et al. — Appeal of State 
Industrial Commission (X. Y.). Vol. II 675 

397 — Longshoreman loading a vessel in navigable -waters was per- 
forming a maritime contract and commission would have no 
jurisdiction. Anderson v. Johnson Lighterage Co. et al. — 
Appeal of State Industrial Commission (N. Y.y Vol. II 674 

397 — Where, although federal courts had exclusive jurisdiction. 
State Industrial Commission assumed to make award, fact that 
both employer and insurance carrier acquiesced in award to 
extent that certain payments were made thereunder and no 
appeal taken therefrom, did not estop them thereafter from 
questioning commission's jurisdiction, tne award being a nullity. 
Doey V. Clarence P. Rowland Co., Inc., et al. — Appeal of State 
Industrial Commission (N. Y.). Vol. II 669 

397 — Industrial Commission exercises only administrative and 
ministerial functions and has no judicial power. Industrial 
Commission of Utah v. Evans, District Judge (Utah). Vol. II. 848 

397 — Failure of carriers and employers to question board's juris- 
diction of subject-matter does not bar them from after- 
wards doing so, though this can be only by appeal, if facts 
on which jurisdiction depends were before it for determination. 
Sullivan v. Hudson Nav. Co. (K. J.) . Vol . I 1105 

397 — Commission's rule requiring an employer to pay for medi- 
cal services for two weeks after an employee's disability 
occurs, is inconsistent with Rev. St. c. 50, Sec. 10, requiring 
payment for medical services rendered during the first two 
weeks after the injury, where the disability did not immediately 
develop. In re McKenna (Me.) . Vol. I 987 

397 — Board is no more than an administrative body empowered 
to ascertain some questions of fact and apply existmg law. 
and in doing so acts quasi-judicially — not vested with judicial 
powers within general acceptation of that term and cannot set 
aside its own acts, in absence of fraud, petitioned and proved. 
In re Stone (Ind.). Vol. I ISl 

397 — Board is not court; is solely administrative tribunal, possess* 
ing only authority in power expressly conferred or impliedly 
necessary. In re Levangie (Mass.). Supp., Vol. Al 830 

397 — ^Arbitrator, arbitration committee and board are administrative 
bodies and hav^ no judicial functions. Savoy Hotel Co. v. 
Indust. Board (111.) . Supp., Vol. Al 447 

397 — Commission is without legal authority to enforce physician's 

claim against employer furnishing treatment where claim is 

based solely on agreement with employer and is not part of 

injured employee's claim for compensation. Feldstein v. Buick 

• Motor Co. (N. Y.). Vol. VIII 118 

397 — Commission's authority is limited to that granted it by act. 

Centralia Coal Co. v. Indust. Comm. (111.). Vol. VIII 26 

397 — Provision that Board shall prepare and furnish on request 
free of charge requisite blank forms, does not impose duty of 
mailing or transporting such forms. Wright v. Weil Bros. & 
Co. (Ind.). Vol. VIII 215 

397 — Commissioner is authorized to determine cause of death. Flint 
V. City of Eldon (Iowa). Vol. VIII 382 
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397— Board is not a court, but an administrative board where in- 
terested parties may reach amicable adjustments quickly, by 
way of compromise. Poe v. Continental Oil & Cotton Co. 
(Tex.). Vol. VIII 439 

397 — Commission may exercise powers incident to those granted by 
act, necessary to accomplish its object— conunission's jurisdic- 
tion over self insurers is clearly implied by act. Utah Copper 
Co. V. Indust. Comm. (Utah). Vol. VII 147 

397 — ^Where relationship of employer and employee wa« constituted 
and both were subject to act, employer's denial of injury did 
not require dismissal of petition and commission had jurisdic- 
tion to determine whether injury arose in employment and, if 
so, to make award. Utah Fuel Co. v. Indust. Comm. (Utah). 
Vol. VII 370 

397 — ^Jurisdiction of board as opposed to jurisdiction of federal 
courts of admiralty cannot be established by considerations 
arising from conduct of parties. Dorman's Case (Mass.). 
VoL VII 452 

397 — Commission is administrative body, not court, having no power 
other th^n those granted by statutes of its creation. Brunette 
V. Brunette (Wis.). Vol. VI 236 

397 — Commissioner who has made award for loss of right leg and 
injury to left for further consideration may designate other 
commissioner to hear proceedings relative to modification of 
original award. Saddlemire v. American Bridge Co. (Conn.). 
Vol. VI • 130 

397 — Commission has power to promulgate rules and regulations to 
protect injured employee, employer, and insurance carrier, 
and to safeguard state fund, provided such rules are reasonable 
and conform to spirit of act — rule requiring injured employee to 
procure commission's consent to leaving locality of employ- 
ment and providing forfeiture of compensation accruing after 
such departure, without hearing and regardless of whether ab- 
sence affected disability, is unreasonable — injured employee, 
making application for compensation, is bound to take notice 
of rules and regulations of commission affecting application. 
Varoukas v. Indus. Comm. qf Utah (Utah). Vol. VI 598 

397 — Under act authorizing subrogation to employer's rights 
against insurer in case of employer's insolvency, insurer can 
be substituted to pay employee, enforceable by commission. 
Rider covering liability under act waives provision limiting in- 
surer's liability to reimbursement and precludes objection to 
commission's jurisdiction to enforce payment, providing insurer 
be substituted for insolvent assured. 111. Indemn. Ex. v. Indust. 

Comm. (111.). Vol. V 42 

397 — Provision that fees of attorneys and physicians shall be sub- 
ject to provision of Board, is not intended to enlarge authority 
of Board with reference to provision of physician's fees beyond 
that provision for emergencies caused by employer's failure to 
provide medical care. National Car Coupler Co. v. Sullivan 
(Ind.). Vol. V 833 

397 — No presumption of jurisdiction in favor of Industrial Commis- 
sion exercising limited or statutory jurisdiction. Tazewell Coal 
Co. V. Industrial Commission (Ills.). Vol. IV 41 

397 — ^Agreement between insurer and compensation claimant is not 

aoproved unless b/'^rd's formal approval is legal and within its 

^ jurisdiction. Sterling v. London Guar. & Ace. Co. (Mass.). 

Vol. IV 610 

\ 397 — Where claim was not within Act. Commission had no power 

or authority to approve compensation agreement entered into 
by employer and employee, pursuant to section 20, or to en- 
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force its execution, since no act or acquiescence could confer 
jurisdiction on subject-matter. In re Hassen. Appeal of 
United States Casualty Co. (N. Y.). Vol. Ill 181 

397 — Board possesses only powers expressly granted, together with 
those arising from implication because necessary to full exer- 
cise of granted powers. Aetna Life Ins. Co. v. Shively et al. 
(Ind.). Vol. Ill 261 

397 — Where servant had written agreement with master and in- 
surer as to»payment of award, but parties did not agree as to 
the time the servant was entitled to such payment^, question 
was proper one for board. Adams v. W. E. Wood Co. et al. 
(Mich.). Vol. Ill 311 

397 — Industrial Commission being court of limited jurisdiction can- 
not take cognizance of application for order staying execution 
of judgment entered on its award brought by one who had not 
joined in any proceedings before it nor had questioned validity 
of its award prior to final adjudication and affirmance. Gam- 
ble V. Superior Court in and for Alameda County et al. (Cal.). 
Vol. Ill 686 

397 — Plaintiff, by appearing before Industrial Commission would 
not waive his right to object to jurisdiction where commission 
had no jurisdiction over subject-matter, since parties in such 
case could not confer jurisdiction even by stipulation. Waldum 
V. Lake Superior Terminal & Transfer Ry. Co. et al. (Wis ). 
Vol. Ill 671 

397 — ^While Industrial Commission has power to determine whether 
policy still exists it must determine that question on recog- 
nized principles of law. Kold v. Brummer et al. (N. Y.). 
Vol. Ill 351 

§ 397J4. BOARDS AND COMMISSIONS. 

39754 — Provision of Alaska Compensation Law, requiring employer 
who had been furnished by employer with names and addresses 
of his beneficiaries to notify them of his death, held to apply 
to employer which, with other companies, hired men through 
a common agent who was furnished with such statement. 
Alaska Treadwell Gold Mining Co. v. Crinis (U. S.). Vol. Ill 679 

397J^ — Statute providing that commission may issue subpoenas, 
compel production of books, etc., contemplates that Commis- 
sion may require report from employer of accidents. F. Eg- 
gers Veneer Seating Co. et al. v. Industrial Commission of 
Wisconsin et al. (Wis.). Vol. Ill 396 

§ 398. NOTICE OF INJURY OR CLAIM, AND DEMAND FOR 
COMPENSATION. 

398 — Unauthorized agent acting for employer and insurer cannot 
waive Sec. 28, requiring claim to be filed with Commission 
within one year, so as to make waiver binding on parties to 
proceeding to obtain compensation — employer and insurer were 
not estopped to set up that Sec. 28, requiring claim to be filed 
within one year was not complied with, because insurer had 
paid medical bills for injured employee — injured employee is 
barred after one year. Twonko v. Rome Brass & Copper Co. 
et al. — Appeal of American Mut. Compensation Ins. Co. (N. 
Y.). Vol. Ill 57 

398 — That employer was represented 5tt inquest showed employer 
had notice. Sulzberger & Sons Co. v. Industrial Commission 
of Illinois et al. (111.). Vol. Ill 33 

398 — "Due notice" to employer of injury to servant being such no- 
tice as is required by Act, means a notice given in the manner 
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and to appropriate person specified — injured servant's informal 
statement in familiar style as to injury received, directed and 
delivered to assistant foreman, with request that servant's 
wages be paid to messenger, foreman not being person to 
whom notice might be given, was not "due notice" to employer. 
In re Colon. Appeal of American Linoleum Mfg. Co. et al. 
(N. Y.). Vol. Ill 180 

398 — Where agreement between injured servant and insurer has not 
been filed with and approved by Board, servant cannot after 
six months from time of injury proceed under Act as amended 
by section providing that if association and servant fail to 
agree as to compensation, or disagree as to continuance of pay- 
ments, either party may notify Board, etc Courtney's Case 
(Mass.). Vol. Ill 309 

398 — Though death of servant did not occur until nearly two years 
after accident, and he failed to file claim as required, where 
under act requiring notice within one year after accident, or, 
if death results, within one vear after death, claim of widow 
of servant filed day after death of husband is within time. 
O'Essau V. E. W. Bliss Co. et al. (N. Y.). Vol. Ill 651 

398— Knowledge of employee's injury on part of employer is sub- 
stitute for written notice and employer must have knowledge 
within time when written notice should have been given — fact 
that subscriber did not give notice to its employee that it was 
insured under act and that he did not have knowledge of in- 
surance until some months subsequent to injury, had no effect 
on rights in relation to giving notice of injury, or claiming ex- 
cuse therefroHL Frier's Case (Mass.). Vol. Ill 638 

398— Notice of injury suffered by watchmaYi at railway shqps given 
to foreman or superintendent is insufficient. Wnbash Ry. Co. 
V. Industrial Commission et al. (III.). Vol. Ill 435 

396 — To entitle applicant to participate in Compensation Fund he 
must have filed application with Commissioner within six 
months after date of death or injury of person on whose ac- 
count claim is made — neither date of maihng or posting of ap- 
plication nor date when by due course it should have reached 
Compensation Commission can be treated as date of filing, 
thougfh such delay may have been due to existence of state of 
war not between the United States and the country in which 
such application was posted, statute not in terms suspending 
operation of statute of limitations in such cases. Poccardi. 
Royal Consul of Italy v. Ott, State Compensation Com'r (W. 
Va.). Vol. Ill 547 

398 — There is distinction between the terms accident and injury 
as used in Compensation Act. Leadbettor et al. v. Industrial 
Accident Commission (Cal.). Vol. Ill 414 

398 — Claim filed within six months after death by attorney 
for defendants setting out the place, cause, etc., complied with 
the act. In re Pagnoni. In re Contractors' Mut. Liability Ins. 
Co. (Mass.) . Vol. I ; 806 

398 — Notice by yard conductor to yard switchman of injury was 
not notice to company. Herbert v. Lake Shore & M. S. Ry. 
Co. (Mich.). Vol. I ..1069 

398 — Where servant made claim and employer was notified in 
same month wrote board denying liability and board, still 
in the same month, wrote servant advising him of denial, 
though proceedings were perhaps somewhat informal, employer 
did not admit liability in legal effect by failure to file and serve 
on servant written denial thereof. Nagy v. Solvay Process Co. 
(Mich.). Vol. I 1049 
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398— Servant could not recover for medical aid where insurer 
was not notified of injury and given an opportunity to 
furnish its own physician — any one who pays for medical serv- 
ices for servant may recover from insurer. American Indemnity 
Co. V. Nelson et al. (Tex.) . Vol. 1 1160 

398 — Where employee asked foreman and attorney of employer 
whether he was under the act and they informed him he 
was and that claim would be paid there was sufficient claim 
for compensation. R. F. Conway Co. v. Industrial Board of 
Illinois et al. (111.). Vol. I 752 

398 — Filling out and filing blank presenting employee's request 
for permanent disability rating to Industrial Commis- 
sion not sufficient written application for compensation. 
Fidelity & Casualty Co. of New York et al. v. Industrial Acci- 
dent Conmiission of State of California et al. (Cal.). Vol. I.. . 731 

398-^Foreman in full charge of employees is an "agent." In rc 
Simmons (Me.). Vol. I. 984 

398 — Oral notice is not notice of an accident required by the act, 
though employer may obtain from oral notice knowledge 
of injury it is not necessarily knowledge within the statute. 
In re Simmons (Me.). Vol. I 984 

396 — ^The time begins to run when actual accident happens 
regardless of when the extent of injuries is ascertained. Dane 
V. Michigan United Traction Co. (Mich.) . Vol . 1 1001 

398— Where employee sued under Federal Act and suffered non- 
suitj he could not thereafter receive compensation; no claim 
having been filed within the required six months. Schild 
V. Pere Marquette R. Co. (Mich.) . Vol. 1 1003 

398 — Where notice of injury was not given employer within 
ten days, fact that sup'erintendent of factory heard of acci- 
dent within ten days does not excuse failure — notice of 
injury within thirty days after death of employee who died 
within ten days of disability, but more than ten days after 
injury was sufficient. In re. Gibbons (N. Y.) . Vol. 1 697 

398 — Where sister of deceased employee effected agreement in 
writing for compensation with employers which was filed 
in court and approved by justice, petition of decedent's 
father for compensation for death, filed more than two years 
after such death barred by section 18 prescribing two year 
'period limitations, whether regarded as independent proceeding 
or as amendment to written agreement between sister and 
employers. Giannotti v. Giusti Bros. (R. I.). Vol. 1 872 

398 — In provision requiring notice, held that "employer" means em- 
ployer who is self insurer; commission could not excuse failure 
to give notice to insured employer on ground that failure did 
not prejudice employer. Sicardi v. Sarnoff Hat Co. In re 
Zurich Gen'l Ace. & Liab. Ins. Co. (N. Y.). Supp., Vol. B1..1394 

398 — Oral notice is not necessarily equivalent of "knowledge" to 
excuse written notice— employer may have such knowledge if 
he receives information within time required for giving notice 
— foreman was authorized to receive information which knowl- 
edge of employer's injury could be imputed to emj)loyer. In 
re Murphy. In re Amer. Mut. Liab. Ins. Co. (Mass). Supp., 
Vol. Al 845 

398 — That employer made report of injury is sufficient to warrant 
finding that he had knowledge, although statutory notice was 
not given. In re Mathewson. In re Contractors' Mut. Liab. 
Ins. Co. (Mass.). Supp., Vol. Al 841 

398 — Knowledge of injury on part of foreman under whose 
direct and immediate supervision an employee worked 
and on part of superintendent of factory was imputable to em- 
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ployer and it was not necessary to excuse written notice, that 
knowledge of injury should be brought home to some agent 
or representative upon whom summons in civil action might be 
served—employee ruptured in June, 1916, but rupture did not 
immediately disable him. With aid of truss he continued to 
work for same employer, his superiors knowing of his condi- 
tion and recognizing it by giving him lighter work. In January, 
1917, because of* aggravated condition of rupture he became 
totally disabled and was obliged to quit work. Held, that real 
injury did not develop until January, 1917, and notice given 
within thirty days thereafter was in time. Hornbrook-Price 
Co. V. Stewart (Ind.) . Vol. I 582 

39S— An unauthcnticated letter written by Austrian father to 
third person not relative, purporting to authorize him to 
apply under act constituted no legal authority. Western In- 
demnity Co., Inc., et al. v. Industrial Ace. Commission of State 
of California (Cal.). Vol. I 300 

398 — Burden affirmatively falls on claimant to show that fail- 
ure to give written notice has not been prejudicial— oral notice 
to assistant foreman not sufficient on which to base a find- 
ing of no prejudice, where assistant did not notify em- 
ployer, although it was his duty to do so— excuse must be 
founded on facts from which the conclusion reasonably and 
logically follows that the employer or insurer has not been 
prejudiced. In re Dorb. Dorb v. Frederick Stearns & Co. 
et al. (N. Y.). Vol. I 227 

398 — One injured January 10, 1916, and filed claim January 
10, 1917, filed same within one year under Laws 1910, c. 347, 
providiuK that day from which any specified period of time is 
reckoned shall be excluded. Hudspith v. Pierce-Arrow Motor 
Car Co. In re Aetna Life Ins. Co. (N. Y.) . Vol. 1 230 

398 — ^Where a workman's eye was injured by a flying pdce of metal, 
and he had some metal removed, but the eye continued to hurt 
and his vision to grow poorer, and he failed to file claim within 
6 months of the injury, he was not entitled to compensation. 
Kalucki v. American Car & Foimdry Co. (Mich.). Vol. 1 989 

398 — Under Sec. 5434, providing that during the first 3 weeks after 
the injury the employer shall furnish mescal and hospital services, 
and Sec 5445, requiring notice within 3 months after the hap- 
pening of the injury, and claim for compensation within 6 months 
after the occurrence, the time begins to run when the actusd ac- 
cident happens, regardless of when the extent of the injuries is 
ascertained. Cooke v. Holland Furnace Co. et al. (Mich.). Vol. I 994 

398— Under the Act, requiring notice within ten days after disability, 
notice of injury within thirty days after death of employee, who 
died within ten days of disability, but more than ten days after 
the injury was sufficient. In re Gibbons (N. Y.). Vol. 1 697 

398 — Where injury to eye which did not appear to be serious at 
first was known to foreman, and manager of employer offered 
$200 in settlement, notice was sufficient for complete loss of 
sight fifteen months later. Joliet Motor Co. v. Industrial 
Board et al. (111.) . Vol. I 30 

398 — Oral notice to assistant foreman is not sufficient on which to 
base a finding of no prejudice for failure to give written notice, 
where such assistant did not notify the employer, although it was 
his duty to do so. Dorb v. Frederick Steams & Co. et al. (N. Y.) 
Vol. I 227 

398 — Neither ignorance of the law nor simple absence from coun- 
try is reasonable ground for failure to make claim seasonably — 
mere mailing of claim or ineffectual effort to put it in custody 
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of board is not sufficient to constitute "filing." In re Gorski 

In re Colon (Mass.). Supp., Vol. Al 816 

398 — Where claimant was injured and on subsequent date became 
incapacitated, this was not date of "occurrence" and claim 
should have been brought within statutory six months from first 
occurrence — where immediate result of mjury is not apparent, 
it tnay be found that failure to make claim within required time 
was due to "mistake" — such claim must be filed within reason- 
able time after mistake is discovered. In re Carroll. In re 
Amer. Mut. Liab. Ins. Co. (Mass.). Supp., Vol. Al 798 

398 — Oral notice to employer is not "knowledge" excusing failure to 
give statutory notice — where employer reports employee's 
"knowledge" — employer must have "knowledge" within time 
when written notice should have been given — where seriousness 
of injury did not manifest itself at once, employer's knowledge 
on 22d of month of injury incurred on 1st which manifested 
itself on 18th was sufficient to excuse notice of injury. In re 
Brown (Mass.). Supp., Vol: Al 793 

398 — Provisions concerning failure to make claim within specified 
time cannot be applied to failure to give statutory notice of 
accident — where seriousness of injury was not instantly ap- 
parent, failure to give written notice for 20 days, it was held 
"soon as practicable." DuflFy v. Town of Brookline (Mass.). 
Supp , Vol. Al 780 

398— Defense that claim is barred by failure to commence proceed- 
ings within six months after injury is waived by failure to 
answer. Red River Lumber Co. v. Pillsbury (Cal.). Supp., 
Vol. Al ...-C 187 

398 — Details of application as shown, together with information 
obtained, showing meritorious claim, constitute valid applica- 
tion. Culridges V. Ott, Comp. Com'r (W. Va.). Supp., Vol. B1.1629 

398^Where employer had knowledge of injury at time evidenced 
by filing compensation agreement and settlement receipt with 
board, it was unnecessary for servant to file statutory written 
notice — where injured employee and employer agree to com- 
pensation under act and file agreement with board, employer 
waives statutory requirement that employee file claim within six 
months from injury. Curtis v. Slater Const. Co. (Mich.). 
Supp., Vol. Al 890 

398— Injured employee's statement to foreman that be had been 
hit in eye was insufficient to give foreman knowledge of injury 
— notice need not give full or exact description; notice that will 
enable employer to give medical attention, etc., being sufficient 
— employer's actual knowledge need be only such knowledge of 
injury as to apprise him of its nature and extent — ^Statute re- 
quiring notice "as soon as practicable" should be given liberal 
construction so as not to deprive meritorious claimant of com- 
pensation — compensation will not be .denied on ground of fail- 
ure to give, or delay in giving, employer notice of .injury, 
where such failure or delay is due to honest mistake and did 
not prejudice employer — where injury to employee's eye caused 
impairment of eyesight at time of accident and was not aggra- 
vated by failure to receive prompt medical attention employee's 
failure to give notice without delay was not prejudicial to em- 
ployer and therefore does not preclude recoverv Bates &. 
Rogers Const. Co. et al. v. Allen (Ky.). Vol. Ill 719 

398 — Making of claim for compensation, within six months after 
accident is essential to right to award— ^it need not be in writ- 
ing but may be verbal and it is sufficient if employer is in- 
formed by it that employee intends to claim benefit of act. 
Moustgaard v. Industrial Commission et al. (111.). Vol. III__. 600 
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398 — Verbal notice sufficient. Heed v. Industrial Commission 

(Ills.). Vol. IV 27 

398 — Where stockholder and director of employer company was 
near scene of accident, lifted injured employee, helped carry, 
and sent to hospital, employer had sufficient notice under 
statute. Joseph Halstead Co. v. Industrial Conmiission (Ills.)* 
Vol. IV 24 

398 — Statute requires notice within 30 days, this requirement being 
jurisdictional. Barrett Co. v. Industrial Commission (Ills.). 
Vol. IV 43 

398 — Claim for compensation must be unequivocally made within 
the six months fixed by statute-— where board, in concluding 
that claim for compensation was made, determined that claim- 
ant probably did not use term "compensation," but said he 
wanted pay for injury, award could not be predicated on such 
guess or probability. Rubin v. Fisher Body Corp'n (Mich.). 
Vol. IV 242 

398-yWhere employee did not immediately notify employer of in- 
juries, obtained services of family physician, and was taken to 
hospital, employer was liable for medical aid received after em- 
ployer was notified and did not offer to furnish same — in emer- 
gency, injured employee is warranted in securing medical serv- 
ice at employer's expense without giving notice — question 
whether case justifies such action is one of fact. Gage v. 
Board of Control, Pontiac State Hosp. (Mich). Vol. IV 247 

396 — Commission's finding that failure to give notice within time 
specified did not prejudice employer, or insurance carrier can- 
not be sustained where no reason was shown why notice could 
not have been given. Combes v. Geibel — In re State Indust. 
.Comm.( N. Y.). • Vol. IV 274 

396 — Brothers, beneficiaries, held to have given required notice 
and made claim. American Indcmn. Co. v. Zyloni (Tex.). 
Vol. IV 315 

396 — Claim against named individuals, copartners, using several 
styles, is not invalid because made orally to one of them nor 
because claim states they were doing business under such 
styles. Heinze v. Industrial Comm. (III.). Vol. IV 361 

398 — Where employer received immediate notice of accident, kept 
in touch during last sickness, had actual notice of death, and 
shortly thereafter discussed compensation with widow, and 
autopsy would not have shown cause of death, failure to give 
notice was not prejudicial. Notice to or knowledge of em- 
ployer of death is notice to and knowledge of insurance car- 
rier. Folts V. Robertson (N. Y.). Vol. IV 429 

398 — Requirement for notice of claim within six months, or in event 
of physical or mental incapacity within six months after its 
removal construed so that subsequent incapacity during the 
period will flag statute. Corkin v. River Raisin Paper Co. 
(Mich.). Vol. IV 411 

398 — Employee who does not return to services within six months 
after injury or cessation of payment, and who does not within 
such time claim compensation has waived rights thereto — act 
giving injured employee, who has returned, eighteen months to 
make claim cannot be construed as applying only to those who 
remain eighteen months in such employment or as meaning 
that in case they quit within that time, claims must be filed 
within six months of date of leaving. Otis Elevator Co. v. 
Industrial Comm. (111.). Vol. IV..... 364 

398 — Proceedings against employer for injury sustained by em- 
ployee in course of employment cannot be maintained unless 



Digitized by 



Google 



220 WORKMEN'S COMPENSATION 

claim made within three months after accident. Jacobs v. 
Hamilton Coal & Merc. Co. (Kan.). Vol. IV 496 

396 — Failure to file claim with commission within one year from 
date of injury leaves commission without jurisdiction, although 
filed less than year after disability — such failure cannot be dis- 
regarded on theory that employer, by continuing injured ser- 
vant in employment, is estopped to plead that claim is barred. 
O'Esau V. E. W. Bliss & Co. (N. Y.). Vol. IV 544 

398 — Where employer knew all about accident immediately and 
within thirty days authorized payment of doctor's bill, failure to 
give written notice within thirty days did not prevent recovery 
— requirement of written notice within six months after pay- 
ments have ceased applies only where there is continuation of 
disability — if, after returning to work, injured employee dies, 
his beneficiaries are not prevented from asserting claim if filed 
within eighteen months after return to employment. Bowman 
V. Industrial Comm. (111). Vol. IV 701 

398 — Not essential under act that claim be made to employer pre- 
vious to presentation to commission, providing done within six 
months. Miss. River Power Co. v. Indust. Comm. (111.). 
Vol. V 50 

396 — Merc fact that employer permitted injured employee to return 
to old position at full pay and to continue thus for several 
months would not give rise to claina that portion of pay thus 
received was compensation for previous injury to extend time 
within which application for compensation should be filed — 
where injured servant went to employer's physician several 
times and was sent by physician to employer's claim agent 
for examination, no treatment or medicine being received, no 
such medical service was rendered as would extend time for 
filing application — injured servant cannot excuse failure to make 
application on ground, he was lulled into sense of security by 
representation made on behalf of employer by car dispatchers 
who told him claim had been sent in, where there was no show- 
ing that such persons, had authority to make statement. Hunt 
V. Indust. Ace. Comm. (Cal.). Vol. V 141 

396 — Written notice of claim against employer, made within six 
months after date on which insurance carrier's check to claim- 
ant was received and cashed, held to have been in time, al- 
though accompanying receipt, signed by claimant, was dated 
more than six months prior to notice. Stephens Engineering 
Co. V. Indust. Comm. (111.). Vol. V 205 

396 — Voluntary lump sum settlement agreement, executed after 
expiration of time prescribed for filing claim, though stating 
jurisdiction had been lost, held to confer jurisdiction on com- 
mission to confirm settlement as award and to review same at 
employee's request on ground of increased disability. Tribune 
Co. V. Industrial Commission (III.). Vol. V 374 

396 — Claim for compensation, which Act requires to be made within 
six months, is jurisdictional. Under requirements for a claim 
to be made within six months after accident, or after payments 
made, employee suffering injury to eye who claimed and re- 
ceived medical services and failed to make claim for other com- 
pensation until two years later when blindness developed, held 
not entitled to indemnity for loss of eye sight. Central Loco- 
motive & Car Works v. Industrial Commission (111.). Vol. V. 367 

396 — Held that failure to give notice of injury within time required 
by Act, having been properly excused by commission was not 
bar to respondents* claim. Unity Drilling Co. v. Bentley 
(N. Y.). Vol. V 462 



Digitized by 



Google 



LAW JOURNAL DIGEST 221 

396 — Insurance carrier's payments to hospital for surgical, medical 
and hospital services, under act are not "payments of compen- 
sation" within provision that limitation for filing* claim shall not 
take effect until one year from last payment. Claimant cannot 
recover on petition not filed until more than one year after 
accident although within year payment has been made to hos- 
pital for services, etc. Paolis v. Tower Hill Connellsville Coke 
Co. (Pa.). Vol. V 466 

398 — Where no claim for compensation for injury between ankle 
and knee with lacerated periosteum was made by employee with- 
in time required by act and employee who fell and injured thigh 
more than three years thereafter, died of cellulitis of thigh, 
death claim cannot be based upon first injury. Wright v. 
Brooklyn Union Gas Co. (N. Y.). Vol. V 736 

39&^M aster must be deemed to have actual knowledge of accident 
so as to be liable without claim where foreman visited scene 
and saw body before it had been removed. Western States 
Gas & Electric Co. v. Bayside Lumber Co. (Cal.). Vol. V. . . . 649 

396 — Employers, one of whom saw the injured employee a few 
minutes after accident, having known practically from time of 
accident extent and circumstances of injury, absence of statu- 
tory notification will not prevent recovery. Smith v. White 
(La.). Vol. V 531 

396 — Under provision that if association fails to furnish medical aid 
after notice of injury, injured employee may provide medical 
aid at cost and expense of association and insurer is liable for 
medical aid rendered by physician procured by insured employee 
where procured by direction of employer or where employer 
had notified insurer and it had failed to furnish such medical 
aid. Home Life & Accident Co. v. Cobb (Tex.). Vol. V.... 916 

398— Knowledge of forelady of department in which injured em- 
ployee worked, that he was hurt while engaged in employer's 
work, is notice to employer. Hydrox Chemical Co. v. Indust. 
Comm. (111.). Vol. V 811 

398 — Though failure to give notice required by act may deprive 
Commission of jurisdiction, such failure does not give court 
jurisdiction of action for damages. Dominguez v. Pendoia 
(Cal.). Vol. VI 3 

398 — Prosecution of suit for employee's death held, not claim for 
compensation within act, requiring it be made within six 
months after injury or death. Insurer's attorneys by advising 
plaintiffs attorneys that matter had been referred to them, 
that attorneys for plaintiflF should have claim for compensation 
filled out, and that insurer was investigating plaintiffs claim 
and would advise plaintiffs when completed, did not waive 
making claim within six months after death as required. 
Georgia Casualty Co. v. Ward (Texas). Vol. VI 108 

398 — Where injured employee made no claim within time limit of 
act except in conversation with employer's physician, such con- 
versation did not constitute claim— employer who furnished 
injured employee with medical attention and gave him light 
work as soon as he was able to do anything, at same wages 
as before, was not thereby estopped from urging employe's 
failure- to make timely claim. Stein v. Packard Motor Car Co. 
(Mich). Vol. VI 333 

398 — That employer's bookkeeper had actual knowledge of em- 
ployee's injury did not dispense with necessity of giving em- 
ployer written notice required by act. Indian Creek Coal & 
Mining Co. V. Beach (Ind.). Vol. VI 312 

396 — Notice of injuries to employer within 30 days and claim for 
compensation within 6 months are jurisdictional and award of 
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compensation cannot be sustained in absence of evidence of 
compliance with such requirement — where payments were not 
made b>[ employer under act but voluntarily without reference 
to it, widow is not entitled to maintain proceeding for com- 
pensation on theory of waiver of notice and written claim — 
where employee was injured and returned to work for a time, 
widow was not entitled to 18 months from time of returning 
to work in which to file notice of claim. Ohio Oil Co. v. Indus. 
Comm. (111.). Vol. VI , 284 

398-^Where claim by mother of deceased employee, with no in- 
dorsements indicating date of filing, was dated within one year 
of accident and joint claim by mother and brother was dated 
more than one year after accident it will be presumed that 
mother's claim was filed in time though brother's claim is too 
late. Hanson v. Flinn-O'Rourke Co., Inc. (N. Y.). Vol. VI.. 476 

398 — ^Where servant died as result of accident which befell him 
more than year previous to death, act does not give right to 
action to survivors. Monvoisin v. Plant (La.). Vol. VI 448 

398 — Held that corporate employer, though its superintendent, had 
• knowledge of accident on day following to constitute notice 
within act. Insana v. Nordenholt Corp. (N. Y.). Vol. VI 478 

398 — Employer's knowledge of injury constituted substitute for 
written notice. Carton v. Kleinknight (Ind.). Vol. VII 51 

398 — Where employer has notice that accident has happened and 
that employee has been injured, he has knowledge contem- 
plated by act. Foreman's knowledge of accident is not notice 
to employer. Frank Martin- Laskin Co. v. Indust. Comm. 
(Wis.). Vol. VII 169 

398 — Employer, by paying funeral expenses, is not estopped from 
alleging want of statutory notice. Manteufel v. Indust. Comm. 
(Wis.). Vol. VII 173 

398 — Under circumstances as stated, award held subject to reversal 
for want of notice. Davis v. Butler (N. Y.). Vol. VII 226 

398 — Where injured employee deserted wife and she instituted pro- 
cedings for compensation in husband's name but later amended 
application to bring proceedings in own name, fact that amend- 
ment was made after expiration of statutory time for bringing . 
proceedings held not to bar claim — constructive notice to such 
husband by publication held sufficient as to him. Northwest- 
ern Redwood Co. v. Indust. Ace. Comm. (Calif.). Vol. VII.. 262 

398 — Time limitation for making claim afiFects right as well as rem- 
edy — letters from board to employer calling attention to failure 
to report accident and to insurer asking prompt attention, were 
not signed by board in behalf of claimant where it furnished 
blanks to his attorney for notice of claim — insurer is not agent 
of employer to receive notice of claim — requirement of claim 
to be made within six months cannot be varied by judicial con- 
struction. DochoflF V. Globe Const. Co. (Mich.).. Vol. VII... 311 

398 — "Knowledge" is used as meaning actual knowledge, but not 
absolute certainty — where employer received intelligible infor- 
mation of accident he cannot say he was without knowledge of 
accident — if injured informed overseer of accident, such knowl- 
edge is sufficient to charge employer — ^"second hand" subordi- 
nate of overseer is not employer's agent for purposes of re- 
ceiving notice of injury to employee — amendment to provide 
that failure to give notice of injury shall not bar claim if in- 
surer was not prejudiced, is not retroactive. Walkden's Case 
Mass.). Vol. VII ; 454 

398 — Award against company, where notice^ was not given com- 
pany, was unauthorized although proprietor of company ap- 
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peared as witness. Skcels v. Paul Smith's Hotel Co. (N. Y.). 
Vol. VII 486 

398— Letter written by workman to employer offering to negotiate 
for setlement amounts to arbitration, and failure of employer 
for over two months to respond may be regarded as refusal to 
consent — where workman is authorized to bring action for 
compensation and does so, subsequent offer of defendant to 
settle by arbitration does not impair right to sue. Southern v. 
Western States Portland Cement Co. (Kan.). Vol. VII 424 

398 — Where agents of employer's insurer of Texas employees as- 
sumed that liability was under employer's other policy with 
another company covering Louisiana employees, and without 
request from either employer or employee presented claim to 
other insurer, fact does not aid Texas insurer to escape liabil- 
ity to injured employee for award-circumstances as stated 
were sufficient to excuse employee's delay in filing claim until 
after six months — where insurer stipulated in its policy that as 
between employee or defendants and insurer, notice to or 
kaowldge of 'injury on part of employer should be notice to or 
knowledge on part of insurer, insurer had notice of injury on 
account of notice or knowledge of employer. Home Life & 
Accident Co. v. Orchard (Tex.). Vol. VII . . ., 688 

398 — Under circumstances as stated, petition for review of compen- 
sation agrreement was not too late. Hughes v. Amer. Internat'l 
Shipbuilding Corp. (Pa.). Vol. VII 681 

398 — Claim for compensation need not be in writing or made in 
unequivocal language or terms; terms will meet act if em- 
ployer is apprised that compensation is claimed — notice to 
employer of claim for compensation may be waived. Smith c. 
Heine Safety Boiler Co. .(Me.). Vol. V II 611 

398 — Failure of mother of illegitimate children of deceased em- 
ployee to file claim for compensation for children within one 
year from death of employee held fatal to the right of suclr 
children to recover compensation. — Guardian's delay in filing 
claim for compensation precludes recovery. — Claim for illegiti- 
mate children of deceased employee should be made by mother 
of such children. Grillo v. Sherman-Stalter Co. (N. Y.). Vol. 
VII 788 

398 — Only ground on which commission may excuse giving of 
notice is either that notice could not have been given, or no* 
prejudice has been caused thereby. — Notice that servant had 
case of diphtheria would not be notice of accidental injury aris- 
ing out of and in course of employment and, if it was intended 
to hold employer responsible for such disease, it was the duty 
of claimant to give notice required containing time, place, na- 
ture, and cause of injury. — It is the duty of commission to fol- 
low rules laid down by Court of Appeals, and not to treat as 
mere matter of form provisions requiring notice to employer 
of time, place, nature, and cause of injury. — Where commission 
acts to relieve claimant from giving notice of injury it should 
be only on evidence furnished by claimant that failure of notice 
did not operate to prejudice employer and insurance carrier, 
and facts on which conclusion rests, and not mere conclusion, 
should be given in the record. Bixby v. Cotswood Comfort- 
able Co. (N. Y.). Vol. VII 783 

398 — Limitation provision held bar to physician's suit. Beach v. 
Gendler (Minn.). Vol. VIII 99 

398 — Claim for compensation essential to jurisdiction. — Where it 
did not appear that payments of compensation had been made 
voluntarily, making of claim within six months after accident 
could not be waived by offers of settlement, made during six 
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months, by payment of part or all of claimant's medical ex- 
penses for first 14 days of disability, nor by admission of de- 
fendant insurance company that it was liable for compensation. 
— ^Question of failure to make claim within six months after 
injury was reasonably raised when presented before Commis- 
sioner of Industries. Payment of medical expenses did not 
constitute "payments of compensation made, voluntarily." — 
Provision that want of or delay in giving notice of injury to 
erhployer as soon as practicable thereafter shall not be bar to 
proceedings if it is shown that employer had knowledge of 
accident or had not been {)rejudiced by such delay or want of 
notice applied only to notice of injury and does not dispense 
with necessity of claim for compensation within six months 
after accident. Petraska v. Nat'l Acme Co. (Vt.). Vol. VIII. 324 

398 — "Injury" does not mean date of accident but date when con- 
dition arose which first entitled injured person to compensation. 
Esposito V. Marlin-Rockwell Corp. (Conn.). Vol. VIII 3S0 

398 — Year's period of limitation starts to run in favor of employer 
and carrier from last payment of compensation. There is no 
limitation of time on right of review Board. Where employer, 
in addition to sum allowed under act paid claimant gratuity 
with each installment, petition for compensation within one 
year from time of last payment was within time prescribed. 
Chase v. Emery Mfg. Co. (Pa.). Vol. VIII 416 

398 — Provision for timely claim is mandatory and must be complied 
with to give commission jurisdiction — letter appealing for aid 
held not claim. Ideal Fuel Co. v. Indust. Comm. (III.). Vol. 
VIII 3S6 

398 — Notice of injury to eye held not given by claimant. Conley v. 
Upson Co. (N. Y.). Vol. VIII. 607 

398 — Limitation of actions for death is inapplicable to compensation 

proceeding. Bennett v. Page Bros; (N. Y.). Vol. VIII 611 

398 — Bar to compensation claim held waived— objection to failure 
to file claim within year after accident may be made at any time 
before award is made, and waiver of bar does not depend on 
whether or not objection is taken within reasonable time. 
Kraemer v. Mergenthaler Linotype Co. (N. Y.). Vol. VIII.. 621 

398 — Where claim of state insurance fund in case of accidental 
death of employee leaving no dependents was not presented 
within one year after death, it was barred. Inter-urban Const. 
• Co. V. Indust. Comm. (Utah). Vol. VIII 650 

398 — Act limitation held inapplicable to "subrogated" employer's 
claim against wrongdoer for workman's death. Star Brewing 
Co. V. Cleveland C, C. & St. L. Ry. Co. (U. S.). Vol. VIII... 767 

398 — Commission cannot waive statute of limitations as respects 
claim against State Insurance Fund. Spring Canyon Coal Co. 
V. Indust. Comm. of Utah (Utah). Vol. VIII 891 

398 — Failure to make claim within three months after injury is bar 
to recovery — failure to give notice of injury within ten days is 
not bar, if no prejudice to employer results or if occasioned 
by mistake, incapacity or other reasonable cause. Smith v. 
Solvay Process Co. (Kan ) . Supp., Vol. Al * 663 

398 — ^That injured employee, illiterate and not understanding Eng- 
lish, did not know of rights under act and relied on foreman 
and doctor to care for his interests was not reasonable cause 
for failure to make claim within prescribed time. In re Fells. 
In re Amer. Mut. Liab. Ins. Co. (Mass.). Supp., Vol. Al 814 

398 — Board is not authorized to call arbitration committee before 
filing of claim where agreement was performed and there was 
no mistake, or mental or physical incapacity causing failure to 
file claim. Compliance with statutory requirement to file claim 
within specified time is essential to jurisdiction of board and 
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cannot be altered or waived — claim of employee who first 
learned of incapacity on October 2, filed October 30, was not 
filed within reasonable time. In re Levangle (Mass.). Supp., 
Vol. Al 830 

398 — Held that stautory time requirement in relation to removal of 
incapacity applies to claim but not to notice of injury. Arm- 
strong V. Oakland Vinegar & Pickle Co. (Mich.). Supp., Vol. 

Al ; s 867 

398 — Held that presentation of claim had not be^n waived or 
rendered unnecessary and was matter in issue. Knowling v. 

Morris & Co. (Kan.). Supp.. Vol. Al , 630 

398 — The only function of the act, Section 12, relating to the 
posting of notices as to the time for notice of injury, and as to 
effect of failure to post notices, is to stay the running of the 
15 .days allowed for notice of injury, and the only, consequences, 
of a failure to post such notices is that the employees, under 
Section 11, have 6 months instead of 15 days within which to 
give notice. Boyer v. Crescent Paper Box Factory, Inc. (La.). 
Vol. II 71 

398 — Action of minor, by next friend, not barred beciause written 
claim for compensation was not served within three months 
from date of injury; no guardian having been appointed. Min- 
turn V. Proctor & Gamble Mfg. Co. (Kan.). Vol. II 57 

398 — Where commission found no written notice was served on 
master within period required, but master had actual notice 
within 10 days and applicant did not intend to mislead master 
he was not precluded from recovery. A. Breslauer Co. v. In- 
dustrial Commission of Wisconsin et al (Wis.). Vol. II. .... . 189 

398 — Statement by employee to employer's manager in casual con- 
versation that '*he would have to make a claim if he did not get 
better" is not sufficient compliance, requiring claim to be made 
within six months. Baase v. Banner Coal Co. et al. (Mich.). 
Vol. II , 287 

398 — An unequivocal claim for compensation must be made within 
six months, even though employer has notice of injury and 
continues to pay medical expenses. Brown v. Weston-Mott 
Co. et al. (Mich.). Vol. II 643 

'398 — Under Employers' Liability Act and Compensation Act, com- 
mon-law right of third person to recover for injuries sustained 
bv him as consequence of harm and injury coming upon an- 
other through negligence of defendant is not barred by neglect 
or refusal of such other to give notices which are conditions 
precedent to any right of recovery by him, by a release, or by 
refusal to prosecute, since rights of third persons are not 
included in terrris of act. Erickson v. Buckley (Mass.). Vol. II. 633 

398— Mere fact that employer has knowledge that employee has 
received injury will not dispense with necessity of claimant's 
making claim for compensation. Good v. City of Omaha 
(Neb.). Vol. II 817 

398 — Payments by employer to injured employee stated to be made 
under act and continued about a year, do not estop employer 
from asserting employee's delay in filing claim as bar to 
recovery of compensation, where first payment was made after 
time in which to file claim had passed. Degaglio v. Bradley 
Contracting Co. (N. Y.) Vol. II 828 

398 — Injured employee's delay in filing claim for compensation until 
nearly two years six months bars claim unless employer is 
estopped from asserting such delay as bar to award. Degaglio 
V. Bradley Contracting Co. (N. Y.) . Vol. II 828 

398 — Since employer is interested in proceeding for compensation, 
notice should always be given of filing of claim for compensa- 
15— Digest • 
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tion. Industrial Commission of Utah v. Evans, District Judge 
(Utah). Vol. II 848 

398 — Demand for compensation not waived and would not be dis- 
missed merely because urged in the alternative and only if 
court should hold that plaintiff was not entitled to damages for 
tort. Philips v. Guy Drilling Co. (La.) . Vol . II 783 

398 — Promise of employer's superintendent to give injured emplqyee 
easy job as soon as he was able to work does not estop em- 
ployer from assorting employee's delay in filing claim as bar to 
recovery of award; there being no fact, falsely asserted, that 
induced employee not to file claim. Degaglio v. Bradley Con- 
tracting Co. (N. Y.) . Vol. II 828 

398 — Where evidence as to wages and contribution to plaintiff's 
support were so uncertain that compensation could not be de- 
termined, district court should have reopened case to allow 
plaintiff to introduce additional evidence. Philps v. Guy Drill- 
ing Co. (La). Vol. II 783 

398 — Under act proceedings cannot be commenced after six months 
from date of injury in any case whatever, where no proceedings 
w^ere commenced nor payment of indemnity, or agreement 
therefor, made for original injury within six months. Kauffman 
V. Industrial Accident Commission of California et al. 
(Cal). Vol. II 752 

398 — Where husband was injured and pending claim for compensa- 
tion, he died, and his attorney mailed defendants notice read- 
ing, "take notice your petitioner (the husband) died last night 
from his injuries," signing it as attorney for husband, and en- 
titling it as in husband's proceeding, notice was not claim for 
compensation by widow — widow could not maintain proceeding 
for compensation for death of htfsband where she did not claim 
compensation within six months of death, though he died pend- 
ing proceedings. by himself for compensation. Curtis v. Slater 
Const. Co. (Mich.) . Vol. II ; 909 

398 — Where mining company's pit boss and foreman had knowledge 
of injury suffered by claimant at time disability was ascertained 
to have resulted, company had sufficient notice of injury. Van- 
dalia Coal Co. v. Holtz (Ind.) . Vol. II 880 

398 — Where workman twisted leg, but continued work, though limp- 
ing, and made no claim, though informing foreman that he 
had twisted leg, held that his mere statement was not suffi- 
cient notice — though injured servant informed master of in- 
jury, no proceedings can be maintained where no claim was 
made within statutory period — making claim within prescribed 
period is jurisdictional and defect is not waived by failure to 
raise point. Bushnell v. Indust. Board (111.). Supp., Vol. Al. 342 

398 — Time limit for making claim, filing petition, etc., does not 
begin to run until six months after removal of incapacity. 
Simon v. H. J. Cathroe Co. (Neb.). Supp., Vol. Bl 1107 

398 — Mere physical incapacity to personally make out and mail 
or deliver claim does not authorize making claim within six 
months after removal of such incapacity. Podkastelnea v. 
Michigan Cent. R. Co. (Mich.). Supp., Vol. Al 996 

398 — Provision requiring notice cannot be nullified by commission 
in excusing failure to give notice, irrespective of merits as 
matter of course. Prokopiak v. Buffalo Gas Co. In re 
Travelers' Ins. Co. (N. Y.). Supp , Vol. Bl 1392 

398 — Giving statutory notice is essential to establish employees* 
case and burden of proof is on him, not mere matter of defense 
on employer or insurer. In re Murphy. In re Amer. Mut. 
Liab. Ins. Co. (Mass.). Vol. Al 845 
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§ 3983^ ARBITRATION. 

398J4 — Fact that arbitrator acted as attorney for claimant several 
weeks after arbitration had ended did not render arbitartor 
ineligible. Dewey v. Dewey Fuel Co. (Mich.). Vol. VI 330 

39854 — Under evidence, conduct of employer held equivalent to 
refusal to consent to arbitration authorizing workman to resort 
to action to recover. Stefan v. Red Star Mill & Elevator Co. 

(Kan.). Vol. V 695 

39854 — H employer refuse to consent, in writing, to arbitration work- 
man is not obliged to resort to action to enforce payment of 
compensation, remedy by action being permissive and cumula- 
tive to remedy by arbitration — if workman has made fair effort 
to secure consent of employer to arbitration, expressed in writ- 
ing and writing is not executed, employer may be regarded 
as having refused to consent — remedy by arbitration provided 
by act is distinct from that provided by general arbitration 
statute, is complete in itself, and is to be liberally interpreted 
and flexibly applied to accomplish its peculiar purpose — appli- 
cation to review, attacking merits of award, constitutes gen- 
eral appearance and waives objection on ground of failure to' 
give required notice. Roper v. *Hammer (Kan.). Vol. V.... 690 
39854 — Where employee attempted to settle by agreement and con- 
sented to arbitration, but refused to arbitrate before a commit- 
tee, and employer refused to arbitrate except before such com- 
mittee, and employee made no proper application for appoint- 
ment of arbitrator, held that action was maintainable despite 
such omission, (joodwin v. Cudahy Packing Co. (Kan.). 
Vol. IV 192 

§ 399. MEDICAL EXAMINATION OF CLAIMANT. 

3Q9 — Refusal by next of kin to consent to autopsy does not de- 
prive Board of jurisdiction to proceed to final disposition of 
the case — employer waived right to autopsy where it made no 
objection before Board until after trial and award. Indianapolis 
Abattoir Co. v. Bryant (Ind.). Vol. I 968 

399 — Injured woman employee, by refusal to permit injection in 
kidney for purpose of X-ray photographs does not necessarily 
forfeit right to compensation. U. S. Fid. & Guar. Co. v. Wick- 
line (Neb.). Vol. IV 613 

399 — Employee, by failing to give notice provided by statute, 
waives right to claim damages except under certain articles 
and thus waives right to assert common-law liability and con- 
sents to terms of act, and may be compelled to submit to 
physical examination in action to set aside award and for com- 
pensation in lump sum. Texas Employers* Ins. Ass'n. v. 
Downing (Tex.). Vol. V 582 

399 — Act is sole authority by which court may order physical ex- 
amination of claimant without his consent — statute gires 
master's insurer privilege of having physical examination of 
claimant made by physician of own selection and, in case of 
refusal, insurer should apply to board or court having jurisdic- 
tion for order for examination — general provisions of act rela- 
tive to compelling' submission to examination are not limited 
by specific provisions requiring exercise in particular cases, but 
make exercise in those particular cases mandatory instead of 
discretionary — facts developed on trial of motion for order to 
submit to physical examination as well as merits of case held 
to show true extent and effect of injuries was io doubt after 
introduction of all available testimony, and that X-ray examina- 
tion scught would probably ascertain truth and clear up doubt 
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so that motion should have been granted, where there was no 
conflict in evidence to the effect that X-ray examination would 
be helpful in clearing up controversy as to spinal injury testi- 
mony of physician on subsequent trial would not justify court's 
over-ruling such motion as matter of discretion. Where claim- 
ant had been examined by order of board but had made no 
claim before filing suit for injuries to sight and hearing and it 
subsequently became known that physician would testify he 
had curvature of spine, such facts afiForded reasonable grounds 
for defendant's request to court for physical examination — 
where court refused to order submission to physical examina- 
tion it was not necessary that motion be made that plaintiff be 
refused compensation until he submitted since he could not be 
■ allowed compensation while refusal continued. Texas Em- 
ployers' Ins. Ass'n. v. Downing (Tex.). Vol. V 582 

399 — Commission held to have erred in awarding compensation 
without requiring injujred employe to submit to physical ex- 
amination. Hafer Washed Coal Co. v. Indus. Comm. (111.). 
Vol. VI 293 

399— ^If examination of injured employee before commission places * 
him at disadvantage, on showing of such fact, it would be 
proper to continue hearing to reasonable time, to allow em- 
ployee properly to present case — ^act requires employe to sub- 
mit to examination, where employer is denying right to com- 
pensation as well as where liability is acknowledged and pay- 
ment made. Jackson Coal Co. v. Indust. Comm. .(111.). Vol. 
VII 190 

399 — Refusal of injured to submit to surgical operation was not 
refusal "to accept or receive" medical treatment where in 
refusing to do so he was acting under advice of skillful physi- 
cians who were treating him. Western Indemnity Co. v. Milam 
(Tex.). Vol. VIII 301 

§ 400. PARTIES. 

400 — Section 3665 and 3685, construed and held that action may be 
brought either by dependent or dependents entitled thereto, 
legal guardian or trustee of minor dependent, or by executor or 
administrator of deceased. Coster v. Thompson Hotel Co. 
(Neb). Vol. II 526 

400 — Acrtion for penalty for failure to make required reports as to 
injuries to employees may be brought by the state as the real 
party in interest. In re Burk (Ind.) • Vol. 1 597 

400 — Where employee of assenting cmoloyof was injured through 
negligence of third person, and settlement was effected between 
employer, employee, and insurer, action brought for benefit of 
insurer was properly instituted in name of employee. CulHcut 
V. Burrill (Me.). Vol. VIII 837 

400 — Fact that suit is in name of employer for benefit of insurer 

, and injured employee, if not in strict compliance with statute, 

is immaterial, since act expressly directs application of amount 

of recoverv. Bethlehem Steel Co. v. Variety Iron & Steel Co. 

(Md.). Vol. VIII .' 841 

400 — Word "may" in act is not permissive as regards right of in- 
fant to appear with or without guardian. Gouanillou v. Indust. 
Accident Comm. (Calif.). Vol. VII 257 

400 — Under California act, under circumstances as stated, employee 
may sue and, in case of employer's failure to join as plaintiff, 
make him a defendant. Rorvik v. North Pacific Lumber Co. 
(Ore.). Vol. VII....- 674 
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400 — Either administrator, beneficiary, or employer may file petition 
for adjustment of claim under act. Nat'l Zinc Co. v. Ind. 
Comm. (111.). Vol. VI 21 

400 — Under act, it is not necessary that executor of deceased file 
petition with commission, but it may be filed by those entitled 
to compensation. Miss. River Power Co. v. Indust. Comm. 
(111.). Vol. V 50 

400 — In action by servant under act to cecover damages from third 
person for injuries, where compensation has been paid by 
employer, he should be brought into case in order that he may 
be indemnified in case damages are recovered. Black v. Chicago 
Great Western R. Co ( Iowa). Vol. V 218 

400 — Where insurer of president of company filed report with 
Board of injury to employee of company and subsequently 
raised no question that it was insurer of president and not of 
company, it waived possible objections as to parties, conceded 
dependent's claim that it was jointly liable with company, em- 
ployer. Dicbel V. Spitzley & Widenman Const. Co. (Mich.). 
Vol. V , 280 

400 — Under provision subrogating employer to r'ght of action 
against person causing injury but not providing in whose name 
action shall be broup^ht, emplovee mav sue for benefit of in- 
surer. Donahue v. Thorndike & Hix,.Inc. (Me). Vol.V 855 

400 — Injured employee, having received award, may be joined as 
party plaintiff with employer, in suit against party whose tort 
caused injury — where employer refuses to join in such suit, 
employee may maintain suit alone makinp* emplover one of the 
defendants. Hall v. Southern Pac. Co. (Cal ). Vol. IV 12 

400 — Where watchman, killed by burglars, left dependent widow 
who also died before compensation was made and administra- 
tor of workman's estate sued, held that action was prosecuted 
by proper party, that full amount of compensation was recov- 
erable, and that injury causing" death arose out of emplovment. 
Smith V. Kaw Boiler Works Co. (Kans.)i Vol. IV 87 

400 — Administrator of deceased has right to prosecute for and col- 
lect award, employer being protected by requirements that ad- 
ministrator is ohiieated as to distribution. G. H. Hammond 
Co. V. Industrial Commission (111.). Vol. IV 176 

400 — Tf claim was within jurisdiction of commission insurance 
carr'er did not need to be party to compensation agreement 
made pursuant to Sec 20. In re Hassen. Apneal of United 
Spates Casualty Co. (N. Y.). Vol. Ill ' , 181 

400 — Physician who attended injured employee mav be party to 
proceedings for compensation, his f^es being subject to board. 
In re Huxen. In re Marvland Cas. Co. (Mass.). Supp., 
Vol. Al '. 824 

400 — If action could be maintained in New York under New lersey 
stRtnte. it mu«^t he shown that. claimant was person entitl'^d to 
a'^ministration 'n New Tersev. Verdicchio v. McNab & Harlin 
Mfg. Co. (X. Y.). Supp., Vol. Bl 1240 

400 — One who suffers injuries while working for partnership 
cannot maintain action against a member of partnership 
alone on the allegation that individual defendant was employer. 
Dupre v. Coleman (La.) . Vol. I , 982 

§ 401. PLEADING. 

401 — Complaint alleging relation of employer and employee that 
iniury arose out of and in course of employment, that employer 
ha-^ reiecte'^ the act and injuries sustained, presented nrim^ 
facie case. Balen v. Colfax Consol. Coal Co. (Iowa). Vol. II.. 621 
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401 — Where supplemental petition in suit for compensation complied 
with act, plea of prescription because original petition set forth 
no cause of action and supplemental petition was not filed 
within year after accident, was without merit. Philps v. Guy 
Drilling Co. (La.). Vol. II 783 

401 — That workmen's Law existed in state of Iowa at time of 
injury is unimportant, it being matter of defense to be pleaded 
and its application shown. Xash v. Minneapolis & St. Louis 
R. Co. (Minn.). Vol. III! 157 

401 — Where defendant did not plead that either deceased or em- 
ployer were subject to Compensation Law, court did not err in 
refusing to allow defendant to introduce testimony in support 
of defense that plaintiff, deceased's wife, had filed her claim 
with Commission. Arkansas Valley Ry. Light & Power Co. v. 
Ballinger (Colo.). Vol.- Ill 581 

401 — Where one of dependents of deceased sought award aban- 
doned second paragraph of its answer setting up willful miscon- 
duct defense was waived. National Car Coupler Co. v. Marr 
et al. (Ind.). Vol. Ill 456 

401 — It is essential in bringing action for personal injuries at com- 
mon law, that it be made to appear from statement and show 
by evidence that defendant had elected not to comply with oro- 
vision of act. Jleynolds v. Chicago City Ry. Co. (111.). 
Vol. Ill 608 

401 — Declaration which in substance alleged that defendant was 
engaged in electrical work was not defective because it failed to 
allege that defendant had nbt elected to be governed by act. 
Vose et al. v. Central Illinois Public Service Co. (111.). 
Vol. Ill 613 

401 — Complaint alleging common-law liability, showing on its face 
that employee's employment brought him within act, but omit- 
ting to allege employer's failure to provide required insurance, 
is defective. Ruddy v. Morse Dry Dock & Rep. Co. (N. Y.). 
Vol. IV 448 

401 — Administrators, suing for damages for negligently causing 
death of intestate under Code, made out prima facie case when 
they stated cause of action under such statute and were not 
bound to negative act making remedies under such act exclu- 
sive. Basso V. John Clark & Son (X. Y.). Vol. IV 530 

401 — Where complaint pleaded under federal act, and proof showed 
plaintiff not in interstate commerce, but established case under 
federal statutes covering accidents in intrastate commerce, 
therie was no variance or failure of proof requiring dismissal. 
ArchibaW v. Northern Pac. Ry. Co. (Wash.). Vol. IV 663 

401 — Reply of injured servant^ plaintiflF, held to put in issue defend- 
ant's allegation he had complied with act — where the injuries 
were received before act was amended, it was not necessary to 
alleg'e affirmatively in complaiqt that defendant failed to secure 
payment where case pleaded did not appear to come within 
statute. Morris v. Muldoon (N. Y.). Vol. IV 623 

401--Allegations that plaintiff insured one of his employees by pol- 
icy written under terms of act, held to carry implied allegation 
that plaintiff was insurance carrier entitled to be subrogated to 
rights of injured employee against party causing injury. Royal 
Indem. Co. v. Midland Counties Pub. Serv. Corp. (Cal.). 
Vol. IV 689 

401 — It was not incumbent upon widow of deceased city employee 
to show that city employed more than five persons; that it did 
not, was matter of defense for city. Dunaway v. Austin St. 
Ry. Co. (Tex). Supp., Vol. Bl 1538 
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401 — Workmen's Compensation Act making counties subject there- 
to is not unconstitutional as depriving counties of due 
process of law — county cannot defeat Commission's action for 
moneys to compensate injured employee of county on theory 
that there is no money in county treasury available in absence 
of answer pleading such fact. Nevada Industrial Commission 
V. vv^ashoe County (Nev.). Vol . I 1088 

401 — Where board required employer, if denying liability, to file 
such denial in writing with specifications including circum- 
stances upon which he relies as a defense, grounds of defense 
not so specified cannot be considered. Roach v. Kelsey 
Wheel Co. et al. (Mich.) . Vol. I 1025 

401 — Employee's proceeding for compensation issues upon a con- 
trol between insurer and hospital and doctors, to which 
employee was not a party, had no place. Hull v. United States 
Fidelity & Guaranty Co. of Baltimore, Md. et al. (Neb.). 
Vol. I 838 

401 — Complaint, alleging defendant's incorporation but not nature 
of business, does not establish that parties are under act and 
demurrer does not present question whether act prevents 
plaintiff from maintaining common-law action. Nilsen v. Ameri- 
can Bridge Co. (N. Y.). Supp., Vol. Bl 1211 

401-^Where third party seeks to evade liability for injuries on 
ground that act provides exclusive remedy, compliance by em- 
ployer with act is affirmative defense to be pleaded by such 
defendant. Madden v. Northern Pac. Ry. Co. (U. S.). Supp., 
Vol. Al 91 

401 — In order to set forth cause of action or sufficient complaint, it 
is only necessary that petition contain allegations required in 
act. McGuirt v. Gillespie (La.). Supp., Vol. Al 702 

401 — PlaintifiF, farm laborer, being exempt from act, it was not 
material to his rights that employer failed to insure liability 
or deposit security as required by act. — To amend petition and 
seek recovery at common-law, plaintiff must allege that defend- 
ant was negligent, that such negligence was cause of injury 
and that plaintiff was free from contributory negligence. 
Slycord v. Horn (Iowa). Supp., Vol. Al 589 

401 — To avail himself of exemption from suits created by act, 
assenting employer must plead and prove it — in any case, re- 
gardless of number of workmen employed by one not assenting 
to act, employee injured by negligence of non-assenting em- 
ployer may bring and maintain common-law action, alleging 
due care on his own part and need not allege employer to be 
non-assenting — where servant brings common-law action 
against master employing more than five workmen, he may 
omit allegations of due care on his part, but must then show 
that defendant belongs to class of "large employers" — in com- 
mon-law action under act, against non-assenting employer of 
more than five, servant, plaintiff, must where he does not 
allege due care, allege and prove he is employee of defendant 
in specified occupation, and that defendant employs more than 
five workmen regularly in same business in which plaintiff is 
employed — plaintiff, in action at common-law under act, must 
allege and prove injury was in whole or in part caused by 
negligence of employer or of some person for whose care em- 
ployer was responsible — in common-law action by servant 
under act, it is not inconsistent for plaintiff to join in separate 
counts in his declaration that he was himself in exercise of due 
care and that defendant belonged to claSs of employers against 
whom plaintiff's care was not material. Nadeau v. Caribou 
Water, Light & Power Co. (Me.). Vol. V 238 
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401 — In action for injuries by failure to enclose gears, plaintiff 
must allege and prove such failure was "gross negligence" or 
"willful misconduct," that failure was personal on part of 
elective officer of defendant and indicated willful disregard of 
employees' safety. Helme v. Great Western Milling Co. (Cal.). 
Vol. V 143 

401 — Prayer, in action by widow for wrongful death of husband, 
that, should court hold that case is governed by Act, then relief 
should be given according to Act, was not sufficient to justify 
judgment under Act. Colorado v. Johnson Iron Works (La.). 
Vol. V 392 

401 — Un<der statute saving, to admiralty claimants, rights to work- 
men's compensation, exception of no cause of action to libel for 
personal injuries will not be sustained where libel fails to show 
that award had been received; but if award has been received, 
that fact may be set up in defense, for admiralty courts will not 
permit two recoveries for same tort. Hogan et ux., for Use of 
Coffey, V. Buja (U. S.). Vol. V. 647 

401 — Where complaint for personal injuries shows that plointifFs 
employment was in one of classes covered by act, failure of 
defendant to comply with such act must be pleaded in order 
to give cause of action, and where complaint does not show on 
its face that such act applies there is no presumption to that 
effect. Baggs v. Standard Oil Co. of New York (N. Y.). Vol. V 740 

401 — Answer which board accepts is not insufficient because not 
signed and sworn to by defendants, and need not be disre- 
garded by board and petition taken — answer accepted by 
referee and board as answer of defendants need not set forth 
authority of person who signed it. O'Brien v. Tuch et al. 
(Pa.). Vol. V 745 

401 — Exception of no cause of action, because plaintiff did not 
allege accident was wholly accidental not having filed in limine 
and followed by proper objection to evidence, but first filed on 
appeal, is unavailing if case was made out by evidence. Smith 
V. White et al. (La.). Vol. V 531 

401 — One alleging injury while working as longshoreman places 
himself within Act having been injured in hazardous employ- 
ment and his remedy is exclusively under Act. Unless he can 
show employer has failed to secure such compensation to 
plaintiff and dependents as provided by statute — where com- 
plaint of such longshoreman did not allege that defendant em- 
ployer had failed to secure such payment, employer's motion 
for judgment on pleadings will be granted with leave to serve 
amended complaint. Campoccia v. Panama R. Co. (N. Y.). 
Vol. V 883 

401 — Under provision subrogating employer to right of action 
against person causing injury, in such action it is not necessary 
to allege or show pavment by insurer. Donahue v. Thorndike 
& Hix. Inc. (Me.). Vol. V 855 

401 — Plaintiffs must allege that claim was made within six months 
after injury or death. Georgia Casualty Co. v. Ward (Texas). 
Vol. VI , 108 

401 — Declaration in case for negligence to recover for injuries 
received while in defendant's employ may be amended to 
allege that defendant was within act and had not accepted pro- 
visions thereof. Watts v. Derry Shoe Co. (N. H.\ Vol. VI.. 71 

401 — Defense that plaintiff had not paid compensation by employer 
must be specially pleaded in employee's personal injury action 
against third person. McHugh v. Williams & Payton (R. I.). 
Vol. VI 506 
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401 — Declaration for injuries of city employe against street railroad, 
states commoa law action, not actio under act. O'Brien v. 
Chicago City Ry. Co. (III). Vol. VI.. 144 

401 — In action by servant for personal injuries on declaration stat- 
ing cause of action at common law, it was incumbent upon 
plaintiflF to prove that he was in exercise of due care at time of 
injury, although defendant admitted he employed rnore than 
five workmen and was not "assenting employer.** Nicholas v. 
Folsom (Me.). Vol. VI 182 

401 — Answer seeking to bring employee within act. which fails to 
allege that employee was one of four or more parties regularly 
Employed, is demurrable — complaint for personal injuries to 
employee which does not allege facts bringing plaintiflF within 
act need not allege employer's failure to secure payment of 
compensation. Michel v. American Cinema Corp. (N. Y.). 
Vol. VI 375 

401 — PlaintiflF must aver and prove that there was agreement in 
writing or written notice given prior to accident that em- 
ployee's contract of hiring was not made subject to act. Mc- 
Nutt V. Adams Express Co. (N. J.). Vol. VI 553 

401 — Where petition simply charged incapacity from accident, 
employer may be reasonably expected to meet evidence show- 
ing that disease was aggravated bv such iniury. Blackburn v. 
CoflFeyville Vit Brick & Tile Co. (Kan.). Vol. VII 58 

401 — Petition held suflFicient to sustain award to dependents. Utah 

Copper Co. v. Indust. Comm. (L'tah). Vol. VII 147 

401 — Question whether employee's injury resulted from fact that 
he was without employer's knowlcdpre or consent taken to 
hospital where injuries were enhanced it resulting in permanent 
disabilitv, was not in issue w^ere not pleaded. Cudahy Packing 
Co. V. Zafiropoulos (Ind.). Vol. VII 196 

401 — Petition to set forth matter in dispute and petitioner's claim 
thereto should show nature of claim. Maxwell's Case (Me.). 
Vol. VIT 429 

401 — Complaint against employer must allege facts which bring 
emplovmcnt within exceptions to act to be valid. Complaint 
for injuries to emf>loyce arisincr out of employment, so as to be 
within act. mnst allege non-a«:<5ent to art by either employer or 
emplovoe. . Steacrall v. Sloss-SheflfieM Steel & Iron Co. (Ala.). 
Vol. VIII 3 

401 — Petition is insuflFicient where it does not set forth matter in 
dispute and claims of 'petitioner in reference thereto. Clark v. 
Kennebec Journal Co. (Me.). Vol. VIII 56- 

401 — In action h}'- employee against third party whose negligence 
had caused injuries, it was not error to permit plaintiff to file 
amended declaration identical with original count except in so 
far as allcped that employer and employee was subject to pro- 
vision of act, and that employer was insured with insurer, and 
that employee had elected to take and had been paid compen- 
sation, since amendment did not introduce new cause of action. 
Davis V. Central Vt Ry. Co. (Vt.). Vol. VIII 328 

401 — Exception to petition for compensation held not maintainable 

under act. Pierre v. Barringer (La.). Vol. VIII 395 

401 — Claimant's petition for doctor's bills held insuflficient. Home 

Life & Accident Co. v. Jordan (Tex.). Vol. VIII 428 

401 — Verdict and answer to interrogations held consistent. Central 
Indiana Ry. Co. v. Davis Clnd.). Vol. VIII. 801 

401 — Injured servant may bring ordinary suit or in alternative 
under act and defendant cannot complain of being allowed 10 
days to answer instead of 7. Norwood v. Lake Bisteneau Oil 
Co. (La.). Vol. V 76 
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401 — Answer pleading Illinois act as defence to action for injuries 
to smelting employee in Missouri need not allege employee 
was not engaged in farming or exceptions in act. Mitchell v. 
St. Louis Smelt'g & Ref. Co. (Mo.). Vol. V. 82 

401 — Declaration in action at common law for injury to servant 
must, to state cause, show what is essential under act to right 
to maintain such action, that either he or employer was not 
governed* by act — where claim is that employment is casual 
and that employee, therefore, is not under act, declaration in 
action at common law for injury must affirmatively allege 
facts bringing him within exception. Bishop v. Chicago Rys. 
Co. (III). Vol. V 175 

401 — Burden being on master who has rejected act to rebut 
the prima facie case arising from fact of injury to miner 
, by falling of slate, showing that place was not reasonably safe 
and that his negligence contributed to injury does not exon- 
erate master— master must show that it was not negligent or 
that its negligence did not cause injury, or that injury was 
due to wilful misconduct or intoxication of servant, since serv- 
ant assumes no risks incident to business traceable to master's 
negligence — contributory negligence does not defeat recovery. 
Mitchell V. Swan wood Coal Co. (Iowa). Vol. 1 602 

401 — Section 55, providing that procedure shall be as summary 
and simple as reasonably may be, and the board may make 
rules not inconsistent with it, authorized promulg^ation of 
board's rule that if no answer is filed, allegations contained in 
application, petition or complaint will be deemed to be denied. 
2:eitlow vs. Smock (Ind.) Vol. 1 174 

401 — Refusal of arbitrator to require claimant to elect which para- 
graph he sought compensation under, is not erroneous, although 
award could be made under both paragraphs. Stubbs v. In- 
dustrial Board et al. (111.) . Vol. I 14 

401 — Injured servant's complaint is not insufficient for failure to 
allege defendant had not elected to come under act. Garvin v. 
Western Cooperage Co. (Ore). Vol. IV 738 

401 — Employer could prove under general issue that it was bound 
to pay compensation although declaration did not allege that 
election not to be bound by such act had been made. Zukas 
V. Appleton Mfg. Co. (111.). Supp., Vol. Al 464 

401 — Where employer by answer raises question of duration and 
extent of workman's incapacity and offers evidence in support, 
he cannot be heard to say that there was not dispute at time 
action w^as commenced. Sillix v. Armour & Co. (Kan.). Supp., 
Vol. Al 626 

401 — Employer need not, by formal pleading before board, raise 
question whether employee is entitled to compensation within 
act. Aurora Brewing Co. v. Indust. Board (111.). Supp., 
Vol. Al 317 

401 — Where joint answer of employer and insurer alleged willing- 
ness to pay compensation and medical expenses, plaintiff was 
not obliged to prove compliance with act necessary to make 
insurer liable directly and defendants are barred from resisting 
claim for medical expenses. State ex rel. John Wunder Co. 
v. Dist. Court, Hennepin County (Minn.). Supp., Vol. Bl 1080 

401 — Plaintiffs seeking to recover for death of employee under act 
prior to its enactment, should be allowed to amend to show 
cause of action under act. Whittington v. Louisiana Sawmill 
Co. (La.). Supp., Vol. Al 718 

401 — Declaration as shown, purports to set forth cause of action 
under act, although lacking specific invocation thereof — 
declaration must allege entire failure of employer to take benefit 
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of statute or failure to comply with statutory requirements- 
declaration, as shown, sufficiently charges negligence. Louis 
V. Smith-McCormick Const. Co. (W. Va.). Supp., Vol. Bl.. ..1637 
401 — Where stevedore was injured by pulling loose of stanchion 
carrying rope used for hand-hold, it could not be said as matter 
of law that master was free from negligence. Shaughnessy v. 
Northland S. S. Co. (Wash.). Supp., Vol. Bl 1602 

§ 402. EVIDENCE. 

402 — Designation of safety appliances by order of commission is 
judicially noticed only when court's attention is called to it — 
Courts take notice of general or public law— courts take notice 
of many matters of common knowledge — many matters of 
which law requires court to take notice must be called to 
court's attention bv litigant desiring to take advantage thereof. 
Christy v. Wabash R. Co. (Mo.). Supp., Vol. Bl 1083 

402 — Evidence on defendant's motion for directed verdict must be 
viewed in the light most favorable to plaintiff. Davis v. Cen- 
tral Vt. Ry. Co. (Vt.). Vol. VIII 328 

402 — Under undisputed evidence, held court erred in refusing to 
find injury occurred on one of several roads leading? to plant 
of employer, and that court erred in refusing to find as fact 
that employee was injured after being relieved for day. Parties 
who base right of recovery on act must show they are within 
terms of act. American Indemn. Co. v. Dinkins (Tex.). 
Vol. IV 294 

§ 403. PRESUMPTIONS AND BURDEN OF PROOF. 

403 — Persons claiming death benefits under act are bound to bring 
themselves within language of act. Drummond v. Isbell-Porter 

Co. (N. Y.). Vol. IV 535 

403 — Burden of proving employment and injury is on claimant. 
Chicago Great Western R. Co. v. Industrial Commission of Illi- 
nois et al. (111.). Vol. Ill 14 

403 — One claiming compensation had burden of proving injury 
complained of resulted from accident arising out of employ- 
ment. New Castle Foundry Co. v. Lysher (Ind.). Vol. III... 119 

403 — Burden of deceased employee's dependents to prove alleged 
injury to employee was sustained while he was alive and that 
death resulted therefrom and that injury arose out of employ- 
ment. Dow's Case In re American Mut. Liability Ins. Co. 
(Mass.). Vol. IIII 144 

^03 — Under Act providing that failure to give prescribed notice of 
injury shall bar claim, unless excused on ground that employer 
has not been prejudiced thereby, there is a presumption which 
must be overthrown by claimant of prejudice from want of 
speedy opportunitv to investigate question of accident. An- 
drews V. Butler Mfg. Co. et al. ( X. Y.). Vol. Ill 173 

^^03 — Burden of showing that employee was guilty of willful mis- 
conduct rested upon employer. Indianapolis Light & 'Heat Co. 
V. Fitzwater (Ind.). Vol. Ill 284 

"^03 — Burden to establish claim rests on those seeking award, who 
may prove their case by circumstantial evidence, as other cases 
are established. Ginsberg v. Burroughs Adding Mach. Co. 
(Mich.). Vol. Ill 317 

"^03 — Burden rests upon servant to show facts from which con- 
clusion may be properly drawn that injuries arose out of em- 
ployment. Hege & (To. et al. v. Tompkins et al. (Ind.). 
Vol. Ill 451 
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403 — When officer of corporation presents to secretary of state 
document and secretary of state accepts and files documents 
whereby corporation elects not to come under Compensation 
Act, public has right to act upon presumption that document 
was authorized and burden is on corporation to prove that 
fact. Rickel v. Atchison, T. & S. F. Ry. Co. (Kans.). Vol III 708 

403 — Plaintiff seeking compensation has burden of showing injuries 
arose out of employment. Rish v. Iowa Portland Cement Co. 
(la.). Vol. Ill 463 

403 — Burden on claimant to show that injury arose out of employ- 
ment. Central Garage of La Salle v. Industrial Commission 
et al. (111.). Vol. Ill 428 

403 — As hernia is a disease arising out of natural causes as well as 
from accident, it was incumbent on claimant to offer some 
evidence that employment caused or could have caused injury. 
Alpert V. J. C. & W. E. Powers et al. (N. Y.). Vol. II 106 

403 — Burden of proof that injury was suffered in course of employ- 
ment is on claimant. John A. Roebling's Sons Co. et al. v. 
Industrial Accidfcnt Commission et al. (Cal.). Vol. II 38 

403 — Burden of proof rests upon master to show that he was misled 
and prejudiced by failure to give notice. A. Brcslauer Co. v. 
Industrial Commission of Wisconsin et al (Wis.). 'Vol II 189 

403 — Negligence is in affirmative fact which plaintiff must establish. 

New Orleans & N. E. R. Co. et al. v. Harris (U. S.). Vol II.. 203 

403 — Servant must show when accident happened and that injury 
arose out of employment. David Bradley Mfg. Works v. In- 
dustrial Board of Illinois et al. (111.). Vol. II 226 

403 — Burden rests on dependent to prove by preponderance that 
injury arose out of employment. Murphy's Case. In re Em- 
ployers* Liability Assur. Corp. (Mass.). Vol. II 270 

403 — Burden is on claimant to show injury arose out of employ- 
ment. Hallett's Case. (Mass.) . Vol . II 281 

403 — Wife who was living with husband, since deceased, when he 
was' iniured, is conclusively presumed to have been wholly 
dependent. Bott's Case. In re Employers' Liability Assur. 
Corp., Ltd. (Mass.). Vol. II 273 

403— In order to defeat award for willful misconduct master must 
affirmatively establish defense that decedent should have used 
different safetv appliance than one he did. Haskell & Barker 
Car Co. V. Kay (Ind.) . Vol. II 466 

403— On facts stated, section 15 does not create presumption that 
he has lost use of foot; section 21 of the act relating to pre- 
sumptions not applying, and burden of establishing loss being 
on claimant. Mountain Ice Co. v. Court of Common Pleas in 
and for Morris County et al. (X. J ). Vol. II 532 

403 — Employing railroad being engaged in both interstate and 
. intrastate commerce to relieve itself of obligation to pay com- 
pensation under act had burden of showing that at time of 
iniurv servant was actually engaged in interstate commerce. 
Illinois Cent. R. Co. v. Industrial Board et al. (111.). Vol. II.. 444 

403 — W^herr servant touched wire carrying 114 volts and died almost 
immediately, presumption was that accident was cause of death 
until overcome by contrary evidence, notwithstanding current 
would not ordinarilv cause death. Phil Hollenbach Co. v. 
Hollenbach (Ky.). Vol. II 492 

403 — Burden of proof is on claimant to show that injury arose out 

of employment. Robinson v. State (Conn.). Vol. II 779 

403 — Burden is on employer to show that servant claiming com- 
pensation was guilty of willful misconduct. Rosedale Cemetery 
• Ass'n V. Industrial Accident Commission of California et al. 
(Call). Vol. II 754 
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403 — Widow living with husband at time of death is conclusively 
presumed to have been wholly dependent upon him for support 
— son of deceased servant, child by his former wife, and under 
age of 18, though not living with father at latter's death is con- 
clusively presumed to have been wholly dependent for support 
on deceased servant. Holmberg's Case (Mass.). Vol. II.... 899 

403 — In proceeding for death of one emplojred on freight train 
loaded with interstate and intrastate shipments, there is no 
presumption that duties performed by him were in intrastate 
commerce, and claimant has burden of proving such employ- 
ment. Philadelphia & R. Ry. Co. v. Polk (Pa.). Vol. VIII... 195 

403 — Dependency of deceased employee's wife is presumed. East 
St. Louis Board of Ed. v. Indust. Comm. (III.). Vol. VIII... 200 

403 — General denial in action at law for damages to employee, in 
which complaint alleged that employer had permitted his insur- 
ance to lapse, requires plaintiff to prove th6 lapse of such 
insurance by a preponderance of the evidence to establish his 
right to sue at law. Employer held to have burden of proving 
election under act. Talge Mahogany Co. v. Burrows (Ind.). 
Vol. VIII 203 

403 — Burden rested on administratrix to prove that injury from 
which death occurred arose out of employment — ^administratrix 
had burden to establish facts that employee was using way 
which he had right to use and which is only available way, or 
as safe as any other. H. W. Nelson R. Const. Co. v. Indus- 
trial Commission of Illinois et al. (111.)- Vol. Ill 605 

403 — Contention that presumption that person engaged in one of 
the hazardous occuptions enumerated is subject to act, applies 
only between employer and employee and not against third 
party, cannot be sustained. Vose et al. v. Central Illinois Pub- 
lic Service Co. (111.). Vol. III. ..... .' 613 

403 — While dependency may involve principles of law it is a ques- 
tion of fact and burden of proving rests upon him who claims 
it. Benjamin F. Shaw Co. v. Palmatory et al. (Del.). Vol. Ill 424 

403 — When the employee's body is found on employer's premises 
at or near rtgular place of work under circumstances indicating 
accident during hours of work, it may be fairly inferred that 
he was injured in course of employment. Flucker v. Carnegie 
Steel Co. (Pa.). Vol 780 

403 — There is no presumption of dependency of parents of deceased 
32 years old; hardly presumption that they are living, residence 
being foreign country. Award under act may not be sustained 
where no evidence of essential fact of dependency. Pifumer 
V. Rheinstein & Haas, Inc. (X. Y.). Vol. IV.... 136 

403 — Burden is on employee to prove claim was made within six 
• months. Heed v. Industrial Commission (Ills.). Vol. IV 27 

403 — In proceedings under act before commission, claimant has 
burden of proof. Joseph Halstead Co. v. Industrial Commis- 
sion (Ills.). Vol. IV 2^ 

403 — Applicant has burden of proof, but evidence sufficient to make 
reasonable person conclude applicant was injured while per- 
forming duties is sufficient. Swift & Co. v. Industrial Commis- 
sion (Ills,). Vol. IV 35 

403 — Where contractor's employee assist with machine or ap- 
pliance belonging to contractor, in work of subcontractor or 
other employer to whom he is lent, he may become,' with his 
consent, servant of other employer, but there is rebuttal pre- 
sumption that in management of machine he remains servant of 
general employer. Emach's Case (Mass.). Vol. IV 94 

403 — On hearing before commission, claimant has burden of oroof. 
Mailman v. Record Foundry & Machine Co. (Me.). Vol. IV.. 205 
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403— Burden rests on claimant to prove facts necessary to estab-j 
lish right to compensation, and evidence, though slender that 
will satisfy reasonable man is sufficient — to recover, buraen is 
on widow to prove death was caused by accident, arising out 
of employment, and in course of employment. Westman's 
Case (Me.). Vol. IV 213 

403 — In determining whether death was suicidal or accidental, legal 
presumptions and amount of circumstantial and direct evidence 
are to be taken into consideration. Westman's Case (Me.). 
Vol. IV 213 

403 — Burden is upon claimant to show injuries arose out of em- 
ployment. Marshall v. Baker- Vawter Co. (Mich.). Vol. IV. . 399 

403 — In action for compensation for death, burden of establishing 
claim is upon applicant. Chaudier v. Sterns & Culver Lumber 
Co. (Mich.). Vol. IV 508 

403 — In absence of statement in writing or written notice that pro- 
vision of section of act were not intended to apply, master and 
servant are presumed to have accepted and agreed to be bound 
thereby. Buonfiglio v. Neumann & Co. (N. J.). Vol. IV 521 

403 — Cause of accident cannot be presumed but must be established. 

Minnerly v. Kingsbury Const. Co. (N. Y.). Vol. VI 83 

403 — Whoever files- petition under act, existence of beneficiary at 
time of hearing is essential to award and must be affirmatively 
shown. Though deceased employee's father and mother were 
seen at their residence in Russian Poland in August, 1915, pre- 
sumption of continuance of life is insufficient for necessary 
showing of existence of beneficiaries at time of hearing 26 
months later, country in meantime having been over-run by 
hostile armies and devastated. Nat'l Zinc v. Ind. Comm. (111.). 
Vol. VI 21 

403^Where railroad foreman was killed by car of his employer, 
standmg on side track in lumber yard, waiting for his men 
to arrive so he could direct them, and no connection of de- 
ceased with interstate commerce was shown award under 
act will not be disturbed. Saccomano v. Grasse River R. Corp. 
(N. Y.). Vol. VI 205 

403 — Railroad resisting payment of compensation for death of em- 
ploye on ground he was employed in interstate comrnerce 
has burden of proving such fact. Smith v. Philadelphia & 
R. Ry. Co. (Pa.). Vol. VI 213 

403 — Applicant has burden of furnishing evidence from which 
inference can be legitimately drawn that accident arose out of 
and in the course of employment. Thier v. Widdifield (Mich.). 
Vol. VI ...339 

403 — Where employee's body was found on pavement under win- 
dow of mill where he worked, and there was no evidence of 
suicide or murder, presumption against commission of crime is 
sufficient to support evidence that death resulted from acci- 

* dent — burden is on claimant to show that death was caused by 
accidental injury arising out of employment. Sparks Milling 
Co. V. Indus. Comm. (111.). Vol. VI 299 

403 — Where intoxication of employee is pleaded as defense, defend- 
ant has burden of affirmatively establishing such intoxication. 
Hartford Ace. & Indem. Co. v. Durham (Tex.). Vol. VI .... 395 

403 — Injured employee, entitled to compensation, who has left 
locality of employment without commission's consent, in viola- 
tion of its rules, has burden of showing he had good cause for 
failure to procure consent and that absence has not prejudiced 
employer, insurance carrier or state fund, and did not prolong 
period of disability. Varoukas v. Indus. Comm. of Utah 
(Utah). Vol. VI 598 
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403 — \yhere claimant dependent on deceased son, received support 
from son's earnings or rent of son's house it is fair inference 
that expenses of house paid by son were paid with rent. 
Blozina v. Castile Mining Co. (Mich.). Vol. VI 327 

403— One claiming compensation has burden of proving statutory 
essentials of case and must establish that injuries arose out of 
employment — where minor girl was accustomed to take elev- 
ator in coming to and from work, or in course of work, and 
was so killed, finding she was engaged in duties of employment 
held not unreasonable inference. There is natural presumption 
that one charged with performance of duty found injured at 
place where duty may have required him to be is injured in 
course of and as consequence of employment. Saunders v. 
New England Collapsible Tube Co. (Conn.). Vol. VI 271 

403 — Where railroad's servant was injured in course of employ- 
ment burden is on railroad to show case is controlled by 
federal. act making negligence the test of liability. Knorr v. 
Central R. R. of N. J. (Pa.). Vol. VI , 497 

403 — Wife living with hubsand and claiming compensation for 
death of son will be presumed supported by husband and to 
rely upon him alone. McDonald v. Great Atlantic & Pacific 
Tea Co. (Conn.). Vol. VI 525 

403 — Burden is upon injured employee to show that illness resulted 
fropi exceptional exposure. Engels Copper Mining Co. v. 
Indus. Ace. Comm. (Cal.). Vol. VI 624 

403 — Presumption is that deceased was in performance of duty to 
close windows when killed by collapse of building from tornado. 
• Reid V. Automatic Elec. Washer Co. (Iowa). Vol. VI 662 

403 — Where employer has rejected act, and employee is injured, 
there is presumption that injury was proximately caused by 
employer's negligence. Mitchell v. Mystic Coal Co. (Iowa). 
Vol. VI 657 

403 — Claimant has burden of establishing continuance of disability 
after date when physician pronounced him well and able to 
work. Chimora v. Internat. Ice Cream Co. (N. Y.). Vol. VII. 96 

403 — Burden of sustaining proof of relation of master and servant 
is upon claimant. Aisenberg v. C. F. Adams Co. (Conn.). 
Vol. VH 28 

403 — Burden is on claimant to show that injury arose out of em- 
ployment. Morris 8f. Co. v. Indust. Comm. (III.). Vol. VII.. 41 

403 — Burden of proof is on claimant to show that accident arose out 
of employment. Gale v. Munro (N. Y.). Vol. VII 106 

403 — Burden is on applicant to make proof that accident occurred 
in employment. Rockford Cabinet Co. v. Indust. Comm. (111.). 
Vol. VII .' 280 

403 — Where employer seeks to avoid liability on ground that em- 
ployee was engaged in interstate commerce at time of injury, 
burden is on employer. Rockford City Traction Co. v. Indust. 
Comm. (111.). Vol. VII ". 283 

403 — Burden of establishing right to lump sum compensation is 
imposed on moving party. Lupoli v. Atlantic Tubing . Co. 
(N. Y.). Vol. VII 356 

403 — Claimant has burden of showing that disability resulted from 
injury occurring in course of employment. Miller v. Gardner 
& Lindberg (Iowa). Vol. VII 405 

403 — Provision creating conclusive presumption that children under 
16 are wholly dependent on father does not exclude proof in 
proceedings to recover compensation for death of mother that 
children were in fact dependent upon her earnings, though 
father was still living. Johnson Coffee Co. v. McDonald 
(Tenn.). Vol. VII 512 



Digitized by 



Google 



240 WORKMEN'S COMPENSATION 

403 — Employer opposing compensation proceedings has burden of 
proving engagement in interstate commerce at time of injurj^. 
Lindway v. Pennsylvania Co. (Pa.). Vol. VII 502 

403 — There is no presumption from mere fact of family relation- 
ship that parents are partially dependent on unmarried minor 
son and they have burden of showing such dependency to 
reasonable certainty by competent evidence. Milwaukee Basket 
Co. V. Indust. Comm. (Wis.). Vol. VII 703 

403 — Railroad engaged in both interstate and intrastate commerce, 
seeking to avoid compensation, must prove interstate commerce 
employment. Payn v. Indust. Comm. (IlL). Vol. VII 577 

403 — Claimant has burden to sh'ow continuance of disability. 
Grunsick v. Charles Schaefer & Son (N. Y.). Vol. VII 790 

403 — Burden of proof is on claimant. Dulac v. Dumbarton Woolen 
Mills (Me.). Vol. VII 731 

403-*-Burden of establishing that claimant was unable to work in 
employment in which he was engaged at time of injury was on 
claimant. Woodcock v. Dodge Bros. (Mich.). Vol. VIII.... 97 

403 — Employer had burden of proving fire was intentionally started. 

Milne V. Sanders (Tenn.). Vol. VIII 14i2 

403-^Burden of proof is on claimant to prove employment and in- 
jury, but on employer to prove that employment was merely 
casual. Consumers Mut. Oil Producing Co. v. Indust. Comm. 
(III.). Vol. V ,. 31 

403^-Burden is on appellant to prove loss of eyesight was caused 
by the accident. Spring Valley Coal Co. v. Indust. Comm. 
(111.). Vol. V 64 

403 — Claimant has burden of proving dependency under act,^-evi- 
dence deceased sent sum to father three years before accident 
and another one year before, raises no presumption payment 
was for his support. Peabody Coal Co. v. Indust. Comm. 
(III.). Vol. V^ 57 

403 — Burden was on employer railroad to prove actual application 
if it claims claimant repaired caboose was engaged m inter- 
state commerce. Fish v. Rutland R. Co. (N. Y.). Vol. V 98 

403 — Although, in common-law action for injuries, burden of 
proving he is assenting employer under act, is upon employer, 
no burden is upon employer to prove he is employer c^ less 
than five employees; burden being upon employee in latter case 
to absolve himself from consequence of 9ontributory negli- 
gence — where declaration set forth common-law liability and 
nothing more and did not give defendant notice that act would 
be relied upon, burden was upon plaintiff to prove due care. 
Nadeau v. Caribou Water, Lipfht & Power Co. (Me.). Vol. V. 238 

403 — Proper finding that decedent's widow was living with hus- 
band at time of death, establishes conclusive presumption that 
she \yas solely and wholly dependent upon him for support, 
notwithstanding she had property and income of her own Belle 
City Malleable Iron Co. v. Indust. Comm. (Wis.). Vol. V 333 

403^Where employee sent to private railroad yard to unload car, 
twice telephoned employer about non-arrival of trucks and was 
told when to expect them, was run over and killed in nearby 
yard through which he might have gone to reach telephone, it 
will be presumed in absence of evidence to contrary that journey 
was made to serve master and in course of employment. Smith 
v. Ocstcrheld & Son (N. Y.). Vol. V 445 

403 — In view of provision that to forfeit benefits, injury must result 
"solely from intoxication of injured employee," master's evi- 
dence held insufficient to overcome presumption that injury did 
not so result. Richards v. New York Air Brake Co. (N. Y.). 
Vol. V 443 
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403 — It is to be presumed that wages received by employee in par- 
ticular epiployment are shown by pay roll. King's Case 
(Mass.). Vol. V 256 

403 — Where part of employee's duties are connected with interstate 
commerce, employer seeking to avoid liability under State Act 
on ground that liability is under Federal Act, has burden of 
showing employee engaged in interstate commerce at time of 
injury. Atchison, T. & S. F. Ry. Co. v. Industrial Commission 
(111.). Vol. V ., 364 

403 — Where employee^ turned in time at station and was killed 
within next ten minutes by train on which he was entitled to 
ride home free, case was continuing employment and burden 
of proof fell on employer opposing claim. Kowalek v. New 
York Consolidated R. Co. (N. Y.). Vol. V.... 433 

403 — Employee found dead in elevator shaft in 'building where he 
worked, will be presumed killed in course of employment. 
Donlon v. Kips Bay Brewing & Malting Co. (N. Y.). Vol. V. . 429 

403 — Burden of proof is upon petitioner to prove case within state 
statute that decedent was engaged at time of accident in service 
not regulated by Federal Act. Carberry v. Delaware L. & W. 
R. Co. (N. J.). Vol. V 419 

403 — Where engine hostler is last seen alive working on engine 
and ten minutes thereafter is found lying by engine dead with 
bullet wound and there is nothing to indicate suicide or by 
whom shot was fired, burden is upon employer seeking to 
escape liability to show injury was caused by fact of other per- 
son because of personal reasons and not because of employ- 
ment. Keyes v. New York O. & W. Ry. Co. (Pa.). Vol. V,. 464 

403 — Burden of establishing each fact necessary to legal award for 
death, rests on applicant. Swing v. Kokomo Steel & Wire Co. 
(Ind.). Vol. V 380 

403 — Commission erred in presuming that, because, employee had 
cut or pimple on neck, wbrker in tannery and died of anthrax, 
he received injury in course of employment. Eldridge v. Endi- 
cott, Johnson & Co. et al. (N. Y.). Vol. V 716 

403 — Burden is upon claimant to show dependency on deceased 
employee. In re Stewart (Ind.). Vol. V 516 

403 — Where there is no evidence of written contract of emolovment. 
it will be presumed that contract if expressed was oral. Nissen 
Transfer & Storage Co. v.. Miller (Ind.). Vol. V 519 

403 — Where workman sustains partial, temporary disability, con- 
tinuing after a period of total disability, evidence must be intro- 
duced to prove wages that he will be able to earn during period 
of such disability, and burden of proof is on him to show that 
fact. Zwaduk v. Morris & Co. (Kan.). Vol. VIII 238 

403 — Employee, suing to set aside award made by Board, had 
burden of proving that employer was subscriber under act at 
time of injury. Texas Employers* Ins. Ass*n v. Pierce (Tex.). 
Vol. VIII 311 

403 — Alleged dependents are required to show facts upon which 
such dependency exists except where statute makes wife and 
certain minor children presumptively dependent. Hancock v. 
Indust. Comm. (Utah). Vol. VIII 314 

403 — Claimant must show accident in employment and conditions 
resulting. St. Louis Smelting & Refining Co. v. Indust, Comm. 
(111.). Vol. VIII 366 

403 — Burden of proof is upon claimant to establish such facts as 
are essential to recovery, including necessary relation between 
alleged master and servant. — Claimant's prima facie proof of 
relation must be overcome. Kelley's Dependents v. Hoosac 
Lumber Co. (Vt.). Vol. VIII 445 

16— Dlgeat 
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403 — Claimant must prove employment was intrastate commerce. 
Scanlon v. Payne (Pa.). Vol. VIII 631 

403 — Burden of proving accident in course of employment is upon 

petitioner. Geizel v. Regina Co. (N. J.). Vol. VIII 582 

403 — Burden of proof is one one who attacks jurisdiction under act 
on ground of admiralty jurisdiction. Taylor v. Robert Ram- 
say Co. (Md.). Vol. VIII 704 

403 — Burden is on applicant to show injury arose out of employ- 
ment. Geo. L. Eastman Co. v. Indjust. Ace. Comm. (Cal.). 
Vol. VIII 659 

403 — Claimant has burden of proving disability by evidence amount- 
• ing to more than mere conjecture or possibility. Studebaker 
Corp. V. Warner (Ind.). Vol. VIII 799 

403 — Burden of proof is on employer seeking reduction of compen- 
sation to employee covenanting not to sue third person. Ren- 
ner v. Model Laundry, Cleaning & Dyeing Co. (Iowa). 
Vol. VIII 818 

403 — Claimant must show accidental injury arose out of and in 
course of employment. * Associated Employers* Reciprocal v. 
State Indust. Comm. (Okla.). Vol. VIII 878 

403— In action for death of servant doing work of character to make 
act applicable, nonsuit should not be granted because plaintiflF 
has not offered evidence that defendant employer had not taken 
steps necessary to avoid application to it of provisions modify- 
ing emplovers' common-law liability. Spilene v. Salmon Falls 
Mfg. Co. (N. H.). Vol. V ; 556 

403— Burden is on claimant to show not only that injury was re- 
sult of accident, but that accident arose out of employment — 
there was no burden on plaintiff to show that deceased servant 
hit by his frightened team was not resting or doing something 
else wholly unconnected with employment at the time, not 
being called upon to prove negative. Brown, et al. v. Bristol 
Last Block Co. ( Vt). Vol. V 628 

403 — Claimant must prove accident arose out of employment and 
cannot rely on presumption as substitute for such proof. White 
V. American Society for Prevention of Cruelty to Animals 
(N. Y.). Vol. V 874 

403 — Where brakeman on freight train was killed in railroad's vards, 
there is no presumption as to character of employment and 
burden is on employer to show employmertt was in connection 
with interstate commerce. Polk v. Philadelphia & R. Ry. Co. 
(Pa.). Vol. y 896 

403 — Widow seeking compensation for death of husband, railroad 
employee, under State Act, made prima facie case by showing 
employment, work and accident in State, burden being on de- 
fendant railroad to prove facts necessary to bring case within 
terms of Federal Act. Di Donato v. Philadelphia & R. Ry. Co. 
(Pa.). Vol. V 897 

403 — Burden rests on claimant to show not only fact of injury 
but that it occurred in connection with employment of deceased. 
Hydrox Chemical Co. v. Indust. Comm. (111.). Vol. V 841 

403 — Burden being on master who has rejected act to rebut 
the prima facie case arising from fact of injury to miner 
by fall of slate; showing that place was not reasonably safe 
and that his negligence contributed to injury does not exonerate 
master — master must show that it was not negligent or that 
its negligence did not cause injury, or that injury was due to 
wilful misconduct or intoxication of servant, since servant as- 
sumes no risks incident to business traceable to master's negli- 
gence — contributory negligence does not defeat recovery. 
Mitchell V. Swanwood Coal Co. (Iowa). Vol. 1 602 
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403 — Applicant for compensation had burden of proving by pre- 
ponderance of evidence that injuries arose out of employ- 
ment. Griffith V. Cole Bros, et al. (Iowa). Vol. 1 368 

403 — The act presuming that injury was not caused by employee 
intentionally or from intoxication is inapplicable on Question 
whether injury arose within employment — night watchman 
who went asleep and fell through an open door not injured 
within line of employment. Gifford v. T. G. Patterson, Inc., 

et al. (N. Y.). Vol. 1 434 

403 — Employee has burden of establishing * facts necessary 
to support a conclusion that accident arose out of employment. 

Inland Steel Co. vs. Lambert (Ind.) Vol. I 347 

403 — It being shown that deceased had received a promise from the 
company that he would be given a steady job on Monday morn- 
ing, prior to wh:ch time he had been a casual employee, it was 
incumbent on claimant to show that the promise had been fulfilled, 
and that deceased had entered upon performance. Baer's Express 
& Storage Co. v. Industrial Board of 111. et al. (III.) Vol. I.... 512 
403 — Burden is on claimant to furnish evidence from which 
inference can reasonably be drawn that injuries or death was 
caused by accident arising out of employment. Sugar Valley 
Coal Co. V. Drake (Ind.) . Vol. I 594 

403 — Where husband left wife in Europe, but contributed to sup- 
port, she is not entitled to presumption of dependency on 
ground that she lived with him at time of death. Kalcic v. 
Newport Mining Co. (Mich.). Supp., Vol. Al 948 

403 — Claimant has burden of showing that servant's death was 
caused by accidental injury arising out of and in scope of em- 
ployment. Savoy Hotel Co. v. Indust. Board (III). Supp., 
Vol. Al 447 

403 — Where ioint answer of employer and insurer alleged willing- 
ness to pay compensation and medical expenses, plaintiff was 
not obliged to prove compliance with act necessary to make 
insurer liable directly and defendants are barred from resisting 
claim for medical expenses. S*ate ex rel., John Wunder Co. 
V. Dist. Court, Hennepin County (Minn.). Supp., Vol. Bl 1080 

403 — Giving statutory notice is essential to establish employees* case 
and. burden of proof is on him, not mere matter of defense on 
employer or insurer. In re Murphy. In re Amer. Mut. Liab. 
Ins. Co. (Mass.). Supp., Vol. Al 845 

403 — Burden of proof rests upon claimant who must furnish evi- 
dence that injury arose out of employment. Ohio Building 
Safety Vault Co. v. Indust. Board (111.). Supp., Vol. Al 424 

403 — Claimant must shovy by direct or circumstantial evidence 
accidental injury arising out of employment; finding cannot 
rest upon conjecture or possibility. Albaugh-Dover Co. v. 
Indust. Board (111.). Supp., Vol. Al 299 

403 — Burden is on claimant before board and court, on appeal, to 
establish facts showing dependency. In re Carroll (Ind.). 
Supp., Vol. Al 544 

403 — Arbitration committee and board may fix earnings of day 
laborer from their own knowledge and without evidence. In re 

Walsh (Mass.). Supp., Vol. Al 851 

403 — Burden is on claimant to prove that accident arose out of and 
in course of employment. No. Illinois Light & Tr'n Co. v. 

Indust. Board (111.). Supp., Vol. Al 420 

^3— Where employee died from peritonitis following fall upon 
abdomen in employment, held that presumption that injury was 
within act was not overcome bv evidence. Lindquest v. Holler. 
In re Royal Indemn. Co. (N.'Y.). Supp., Vol Bl 1362 
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403 — On petition to commute award into lump sum, both parties 
have right to be heard, but if employer fails to appear after 
notice, employee after making out prima facie case need not 
show that lump sum award was to best interests of both 
parties. T. J. Forschner & Co. v. Indust. Board (111.). Supp., 
Vol. Al 387 

403 — Servant, suing master, who has not elected act, for injuries, 
must show that master was negligent. Stornell v. Duluth 
S. S. & A. Ry. Co. (Mich.). Supp., Vol. Al..... 1023 

403 — There is no room for presumptions in face of positive evidence 
to contrary. McCabe v. Brooklyn Heights R. Co. (N. Y.). 
Supp., Vol. Bl 1364 

403 — Injured employee is not required to prove precise cause of 
injury but it must have happened in course of and arisen out 
of employment. In re Bean (Mass.). Supp., Vol. Al 787 

403 — Under act, there was no error in charging that in determining 
whether presumption of negligence had been overcome, jury 
might properly consider all evidence. O'Brien v. Las Vegas 
& T. R. Co. (U. S.). Supp., Vol. Al 72 

403 — Furniture manufacturer has burden of proof that injured 
watchman was not injured in course of such employment if 
plant was in operation — ^watchman in furniture factory, injured 
in closing window against storm is entitled to compensation. 
Kobyra v. Adams. In re Zurich Oen'l Ace. & Liab. Ins. Co. 
(N. Y.). Supp., Vol. Bl 1358 

40^— Where workman in oil refinery was fatally burned by o^l 
soaked clothing catching fire from unknown causes, there was 
no substantial proof to overthrow statutory presumption that 
injuries were within act. Chludzinski v. Standard Oil Co. 
In re State Ins. Fund (N. Y.). Supp., Vol. Bl 1285 

403 — Is on one asserting right to recovery of compensation. 
In re Derizna. In re Pucci. In re Contractors' Mut. 
Liability Ins. Co. (Mass.). Vol. I 795 

403 — Employer, if denying liability, has burden of showing that 
accident did not so occur." Wishcaless v. Hammond, Standish 
& Co. (Mich.). Vol. I 1055 

403 — In proceeding for compensation for death of railroad servant, 
burden is on petitioner in court of first instance within New 
Jersey statute, that is to show affirmatively that decedent was 
engaged in intrastate service. Lincks v. Erie R. Co. (N. J.). 
Vol. I ...1096 

403 — Burden of proof rested upon employee to establish that his 
hernia was caused by an accident which he suffered while in 
employer's service. Nagy v. Solvay Process Co. (Mich.). 
Vol. I 1049 

403 — ^Where servant died while on scaffold, it could not be assumed 
that "he made a misstep which frightened him, and that 
fright caused mitral regurgitation from which he died, since 
assumption would be conjectural — injury received by workman 
while engaged in his usual work without intervention of some- 
thing unusual or fortuitous is not an accident. Guthrie v 
Detroit Shipbuilding Co. (Mich). Vol. I .......1035 

403 — Burden of proof is met . by applicant by any evidence, 
though slight, sufficient to make a reasonable man conclude 
in favor of applicant. Haskell & Barker Car Co. v. Brown et al. 
rind.). Vol. I 48 

403 — Burden of proof is on applicant for compensation to prove by 
injuries sustained while engaged in the performance of his 
duties. State ex rel. London & Lancashire Indemnity Co. v. Dis- 
trict (Zourt of Hennepin County e;t al. Rush v. London & Lanca- 
shire Indemnity Co. (Minn.) . Vol. 1 83^ 
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403 — Presumption arises from the language of Workmen's Com- 
pensation Act, providing employer sha?l secure compensa- 
tion to his employee in specilied ways, that defendant employer 
has complied with duty placed upon him and burden is on 
servant to establish fact which prevents the application of 
Workmen's Compensation Law to himself — engineer having 
kept do^ on premises it must be assumed that dog remained 
there wnth permission of employer — fact that cause of injury 
to servant was animate rather than inanimate does not alter 
result that injury was in course of employment. Barone v. 
Brambach Piano Co. (N. Y.) . Vol. I 703 

403 — Wife or child or both may be conclusively presumed wholly 
dependent, or upon inquiry into facts, found wholly or partially 
dependent — ^where situation gives rise to presumption there 
must be no further inquiry regardless of real facts— conclusive 
presumption demands that wife lived with husband at time of 
death, and child must be under 18, living with deceased at time 
of death, and there must not be surviving parent wholly or 
partially dependent. In re Carroll (Ind.). Supp., Vol. Al 544 

403 — Burden of proving essential facts to establish claim of injury 
and that it arose out of deceased's employment, rested upon 
claimant. Albaugh- Dover Co. v. Indust. Board (Ill.)» Supp^, 
Vol. A 1 299 

403 — Claimant need not establish inrtocence of willful miscomiuct 
on part of deceased employee. U. S. Fidelity & Guar. Co. v. 
Indust. Ace. Comm. (Cal.) . Supp., Vol. Al 215 

403 — There is no presumption that man recklessly imperils own life. 
No. Pacific S. S. Co. v. Indust. Ace. Comm. (Cal.). Supp, 
Vol. Al 170 

403^Burden of proving accidental death of workman rests upon 
his administratrix, claimant — where evidence showed deceased 
had been in perfect physical condition for 21 years, it is reason- 
able presumption that sudden death while at work was due to 
external agency. Bloomington D. & C. R. Co. v. Indust. 
Board (111.). Supp., Vol. Al 337 

403— Presumption is that claim comes within act. Uhl v. Hartwood 
Club. In re Aetna Life Ins. Co. (N. Y.). Supp., Vol. Bl 1409 

403 — Claimant has burden of proving that servant's death resulted 
from accident arising out of as well as in course of employ- 
ment. Draper v. Regents. Univ. of Michigan (Mich.). Supp.. 
Vol. Al 913 

403 — Where consequence of servant's exhaustion manifests itself 
. subsequently in form of disease which does not necessarily 
connote antecedent bodily injury, burden is. on claimant to 
prove disease is result of intervening bodily injury contem- 
poraneously caused by exhaustion. Linnane v. Aetna Brew- 
ing Co. (Conn.) . Supp., Vol. Al 292 

403 — Burden is upon claimant to prove his claim by competent 
evidence. H. G. Goelitz Co. v. Indust. Board (111.). Supp., 
Vol. Al 394 

403 — Burden rests upon claimant to prove not only fact of injury 
but that it arose out of and in course of employment, and such 
proof must rest upon more than mere guess. Peoria Ry. 
Terminal Co. v. Indust. Board (III). Supp., Vol. Al 439 

403 — Employee has burden of proving that injuries were due to 
accident within employment. Union Sanitary Mfg. Co. v. 
Davis (Ind.). Supp., Vol. Al 573 
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403— The evidence warranted the finding that the injury arose out 
of and in the course of employment. Hagenback et al. v. Lep- 
pert (Ind.) Vol. 1 64 

403^1 f there is any substantial evidence in support of award 
it cannot be disturbed. Haskell & Barker Car Co. v. Brown 
etal. (Ind.). Vol. I 48 

§ 404.. ADMISSIBILITY. 

404 — Testimony of physicians as to statements by deceased employee 
that he stuck splinter in finger and as to time, held competent; 
but testimony as to where accident occurred not competent. 
Valentine v. Weaver (Ky.). Vol. VIII 49 

404 — In suit to enjoin enforcement of judgment recovered by 
physician against employer which was member of Employers* 
Insurance Association, policy of insurance and proof of injury 
should not be admitted but proof should be restricted to fact 
that employer was member of association. Huddleston v. 
Texds Pipe Line Co. (Tex.). Vol. VIII 306 

404 — Award not competent to prove employer a subscriber. Texas 

Employers' Ins. Ass'n v. Pierce (Tex.). Vol. VIII 311 

404 — Referee .of Commission who permitted four witnesses to tes- 
tify to statements made by deceased before he died and who 
permitted other witnesses to state their inferences or conclu- 
sions, alone disregarded restrictions on reception of legally 
incompetent evidence before Commission. Rockefeller y. 
Indust. Comm. (Utah). Vol. VIII 317 

404 — Physician's certificate held not evidence to be considered by 
Commission. Dunn v. Brooklyn Rapid Transit Co. (N. Y.). 
Vol. VIII 613 

404 — Copies of agreements filed with department of labor have no 
probative force in judicial proceedings to recover compensation 
under said agreements, in absence of statutory warrant for 
their reception in evidence. Dubies v. Manufacturers' Liability 
Ins. Co. (N. J.). Vol. VIII 585 

404 — Findings of Commission were admissible in suit by insurer 
against wrongdoer. U. S. Casualty Co. v. Superior Hardware 
Co. (Wis.). Vol. VIII 899 

404 — Evidence to be produced through depositions must conform to 
provisions of code. Eretza v. Ft. Montgomery Iron Works 
(N. Y.). Vol. VII 98 

404 — Commission held justified under evidence in accepting testi- 
mony of employer's representative that claimant was employed 
to watch stowage of employer's cargo on ship by stevedores 
employed by captain and report to employer. Newham v. Chile 
Exploration Co. (N. Y.). Vol. VII 797 

404 — Rule that dying declarations are admissible in civil cases as 
followed and applied in compensation case. Vassar v. Swift & 
Co. (Kan.). Vol. VI 166 

404 — In issue as to percentage of loss of use of employe's injured 
member it is competent to prove conditions such as compara- 
tive ability to do certain things in use of injured member before 
and after accident. International Coal & Mining Co v. Indus. 
Comm. (111.). Vol. VI '. 278 

404 — Affidavit of fellow employee, in army at time of trial, that 
deceased employee was attempting to close windows, part of 
duty at time of accident, should have been considered as evi- 
dence. Reid V. Automatic Elec- Washer Co. (Iowa). Vol. VI. 662 
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404 — Hearsay statements in report of commission to make investi- 
gation are not competent evidence. Blozina v. Castile Mining 
Co. (Mich.). Vol. VI 327 

404 — In proceeding before Commission against assenting employer, 
evidence of negligence is irrelevant. Nadeau v. Caribou Water, 
Light & Power Co. (Me.). Vol. V 238 

404 — Rulings on evidence as to relationship of employer and em- 
ployee held proper. State ex rel. Berquist v. District Court 
of Beltrami County (Minn.). Vol. V ■ 549 

404 — In servant's action against cattle company for injuries due to 
exposure to weather while lost upon prairie, charter of defend- 
ant was admissible to show it was running cattle ranch, not a 
farm. C. C. Slaughter Cattle Co. v. Pastrania (Tex.). Vol. 
V 599 

404 — On question whether one regularly employed to haul ma- 
chinery with own horse and wagon was employee or inde- 
pendent contractor, evidence that wife was in express business 
and sometimes hired other teams to employer was immaterial. 
Bristol & Gales Co. v. Indust. Comm. (III.). Vol. V 790 

404 — Coroner's verdict that deceased came to death from natural 
causes and heat prostration is improperly received in evidence 
over objection. City of Joliet v. Indust. Comm. (111.). Vol. V. 802 

404 — Testimony based on personal examination of injury, covering 
not merely objective symptons but actual inspection, was not 
incompetent. Heed v. Industrial Commission (Ills.). Vol. IV. 27 

404 — Testimony rehearsing story of accident as told by decedent to 
witnesses was inadmissible hearsay — testimony of decedent's 
words and gestures when discovered after injury were admis- 
sible only as showing his physical condition at the time, as 
part of res gestae. Mailman v. Record Foundry & Machine 
Co. (Me.). Vol. IV 205 

404 — Testimony by employer and his wife as to statements of de- 
ceased employee is admissible under statute. Perry v. Indus- 
trial Ace. Comm. (Cal.). Vol. IV 350 

404 — Evidence respecting deceased son's intent to send mother the 
part of wages remaining after paying board, held admissible 
as relevant on question of dependency. Freeman's Case — In 
re Automatic Time Stamp Co. — In re Amer. Mut. Liab. Ins. 
Co. (Mass.). Vol. IV 498 

404— Deposition of physician as to servant's injuries, although hear- 
say as to employer and insurance carrier who were not parties 
to proceeding in which deposition was taken, is admissible. 
Ocean Ace. & Guar. Corp. v. Indus. Ace. Comm. (Cal.). 
Vol. IV 477 

404 — In proceedings to recover for death of employee, killed by 
falling down stairway, evidence that deceased was habitually 
intemperate was incompetent, where there was direct testi- 
mony that he was sober at time of accident. Lefens et al. v. 
Industrial Commission et al. (111.). Vol. Ill 246 

404 — Report of accident pursuant to rules of practice of Commis- 
sion is competent evidence in proceeding for compensation. 
F. Eggers Veneer Seating Co. et al. v. Industrial Commission 
of Wisconsin et al. (Wis.). Vol. Ill 396 

404 — Written report concerning injury of employee made by an- 
other employee or manager at request of employer, containing 
statements regarding accident and injury which shows that 
statements are those of injured employee and are not admis- 
sions of employer, not admissible in evidence for purpose of 
proving that accident occurred, or of proving nature of injury. 
Lindsay v. Halstead Milling & Elevator Co. (Kans.). Vol. III. 718 
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404 — On issue whether deceased was employee of defendant the 
pay roll of another company made out by bookkeeper and 
which deceased did not sign nor see, properly excluded as im- 
material. Alaska Treadwell Gold Mining Co. v. Crinis (U. S.). 
Vol. Ill 679 

404— ^Where it had been testified in behalf of employer that servant 
had wilfully attempted to climb side of moving motor truck, 
testimony in behalf of servant that another man had been in- 
jured about same time that servant was injured, admissible to 
show that witness of employer was testifying as to other oc- 
currence. F. B. Beasman & Co. et al. v. Butler (Md.). 
Vol. Ill 478 

404 — Agreement to pay compensation, made after accident, is evi- 
dential of occurrence of accident and of right to recover com- 
pensation therefor, but not conclusive evidence nor estoppel 
to disprove accident, if made within year thereafter and in 
compensation suit it is error to exclude proof in denial of oc- 
currence of accident, simply because of existence of such agree- 
ment. Burns V. Edison (N. J.). Vol. Ill 645 

404^Board not bound by technical rules of court procedure in civil 
actions, including those relating to hearsay evidence — master's 
report showing character of injury and that it was within scope 
of employment admissible as statement by party primarily 
liable, notwithstanding its ex parte character and is not within 
hearsay rule — master's report must be. held voluntary statement 
by master's adoption of printed portion where not accompanied 
by other explanation — admission by master in report to Board 
that servant was injured in particular manner in course of his 
employment is admissible, though master based such report 
upon hearsay evidence. Hege & Co. et al. v. Tompkins et al. 
(Ind.). Vol. Ill 451 

404 — Under express provisions of Compensation Law, hearsay 
declaration of decedent admissible to find his death arose out 
of employment. Employers' Liability Assur. Corporation, Lim- 
ited, of London, England, v. Industrial Accident Commission 
(Cal.). Vol. Ill 407 

404 — Industrial Commission may consider hearsay evidence, but no 
material finding can stand, where based entirely on hearsay or 
incompetent evidence. * Garfield Smelting Co. v. Industrial 
Commission of Utah (Utah). Vol. Ill 531 

404 — Not error to exclude testimony that plaintiffs had insured their 
employees and that compensation awarded had been paid by 
insurance company. Vose etal. v. Central Illinois Public Serv- 
ice Co. (111.). Vol. Ill 613 

404 — Under law unsworn opinion evidence given without notice 
to employer or insurer that it was to be offered to Commission 
or that it was filed, and without opportunity to interrogate such 
witness or to make further proof to controvert such evidence, 
should not be considered by Commission and where it appears 
the findings and conclusion of Commission was based on such 
opinion evidence award will be vacated and cause remanded. 
Flynn v. Ponca City Milling Co. et al. (Okla.). Vol. Ill 519 

404 — Notice being irregular, the reception of depositions in evidence 
against employer's and insurer's objections was error. Shaffer 
V. D'Arcy Spring Co. et al. (Mich.) Vol. 1 418 

404 — Declarations of deceased employee relating directly to injury 
were competent under act. Western Indemn. Co. v. Indust. 
Ace. Comm. (Cal.). Supp., yol. Al 222 

404 — Hearsay evidence was admissible as to cause of death in 
discretion of commission. Lindquest v Holler. In re Royal 
Indemn. Co. (N. Y.). Supp., Vol. Bl 1362 
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404— Commission might receive affidavits of father and mother 
, of deceased, residing in Ireland and taken before com- 
missioner of oaths of State of New York, as bearing upon their 
dependency. Moran et al. v. Rodgers & Hagerty, Inc. (N. Y.) . 
Vol. I .....694 

404 — Where carrier who paid compensation on behalf of injured 
employee brought action against third person on ground that 
it was subrogated to employee's cause of action, policy was 
admissible in evidence. Western Indemnity Co. v. Wasco Land 
& Stock Co. (Cal.). Vol. VIII 7 

404 — Transcript of evidence taken on previous hearing, not au- 
thenticated by signatures but testified to be correct and, sub- 
sequent to its admission, certified by chairman of arbitration 
committee, was properly admitted. Bloomington D. & C. 
R. Co. V. Indust. Board (III). Supp., Vol. Al 337 

404 — Where conductor was killed through contact with car on 
adjoining track, admission of evidence as to standard spacing 
between tracks cannot be deemed misleading because it could 
not be applied to converging tracks. Boston & M. R. R. v. 
Baker (U. S.). Supp., Vol Al 48 

404 — Where employer sought to show she was subscriber, evidence 
that notices were posted after accident was admissible. Kamp- 
mann v. Cross (Tex.). Supp., Vol. Bl 1561 

404 — Evidence of subsequent condition of elevator or subsequent 
orders of elevator inspector respecting it, or of repairs there- 
after made upon it, incompetent, except in so far as to show 
condition at time of accident. Beckles* Case. Flint v. Em- 
ployers' Liability Assur. Corp. (Mass.). Vol. II 278 

404 — Verdict of coroner's jury that insured died from septicaemia 
due to accident arising out of employment, not admissible to 
determine cause, though prima facie showed cause of death. 
Peoria Cordage Co. v. Industrial Board of Illinois et al. (III). 
Vol. II 451 

404 — Testimony of medical expert as to probable cause of em- 
ployee's death was admissible. W^alsh v. River Spinning Co. 
(R. I.) Vol. II 689 

404 — Testimony of employer's manager as to nature and scope of 
employment and to conversations about business was admissible 
— in proceeding for death of. soliciting brewery salesman, it was 
competent on issue of scope of employment for prospective 
customer to testify relative to negotiations for purchase of beer 
and agreement to meet deceased at hotel to conclude negotia- 
tions when deceased was killed on his way to hotel McMinn 
v. C. Kern Brewing Co. et al. (Mich.). Vol II 645 

404 — Under statute both causes of action must be set up in pleadings 
if recovery be sought in each, and if plaintiff proceeds to trial 
on complaint for pecuniary damages resulting from death alone 
and refuses, when given opportunity to amend complaint, error 
to permit evidence, over objection, in support of injury not 
covered by complaint. Lennon v. Erie R. Co. (N. J.) Vol II. 822 

404 — Where it was agreed that commission's physician examine 
servant and report whether disability was due to injury or 
disease, his report founded in part on reports of assistants held 
competent evidence under agreement. Mesmer & Rice et al. v. 
Industrial Accident Commission et al (Cal) . Vol.' II 743 

404 — Compensation Act contemplates liberality in admission of 
proof and inferences reasonably to be drawn therefrom. Mc- 
Cauley v. Imperial Woolen Co. et al (Pa.) . Vol. II 930 

404 — What deceased said as to cause of mark upon his neck was 
hearsay, which, standing alone, was insufficient to sustain 
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referee's findings for claimant. McCauley v. Imperial Woolen 
Co. et al.(Pa.). Vol.11 930 

§ 405. WEIGHT AND SUFFICIENCY. 

405— Evidence supported conclusion of board that under circum- 
stances the employer did not waive anything by paying 
hospital expenses of servant and by paying him sum of money. 
Nagy V. Solvay Process Co. (Mich.) . Vol . 1 1049 

405 — Evidence held nbt to show that servant's arsenical poisoning 
was disease incident to occupation. Matthiessen & Hegeler 
Zinc Co. v. Industrial Board et al. (111.). Vol. II 875 

405— Evidence justified finding of board that employer's agents had 
knowledge of injury and that reasonable excuse for failure to 
give notice was shown. Vandalia Coal Co. v. Holtz (Ind.). 
Vol. II I 880 

405 — Evidence held to show that wife of injured employee notified 
employer. G. H. Hammond Co. v. Industrial Commission 
(111.). Vol. IV. • 176 

(1). In general. 

405-(l) — To justify award, greater weight of evidence must be in 
favor of claimant upon whom is burden of proof. Joseph Hal- 
stead Co. V. Industrial Commission (Ills.). Vol. IV 24 

405-(l) — Where only notice given employer was by injured person 
at a time he estimated one to two months after accident, there 
was no evidence to find notice was given within 30 days. Bar- 
rett Co. V. Industrial Commission (Ills.). Vol. IV 43 

405-(l) — Board is authorized to draw reasonable inferences from 
established facts and circumstances shown by evidence. Nor- 
dyke & Marmon Co. v. Swift (Ind.). Vol. IV 179 

405-(l) — Must be some competent evidence, however slender, to 
support award; not speculation, surmise or conjecture. Mail- 
man v. Record Foundry & Machine Co. (Me.). Vol. IV 205 

405-(l) — Evidence held to sustain board's conclusion that emer- 
gency warranted injured employee securing medical aid without 
first notifying employer. Gage v. Board of Control Pontiac 
State Hosp. (Mich.). Vol. IV 247 

405-(l) — Liability of state insurance fund same as any other insur- 
ance carried and established by like proof. Fischer v. Genesee 
Const. Co. (N. Y.). Vol. IV..... 279 

405-(l) — Evidence held to sustain findings of board that employee 
was mentally and physically incapacitated from making claim 
during more than three months of the six months period for 
filing claim. Corkin v. River Raisin Paper Co. (Mich.). 
Vol. IV 411 

405-(l) — Evidence held to warrant finding that payments made by 
insurance carrier were made without authority of employer, the 
carrier in such case acting as employer's agent. Stephens 
Engineering Co. v. Indust. Comm. (111.). Vol. V 205 

405-(l) — Proof of facts necessary to legal award, must be based on 
something more than mere guess, conjecture, etc., although 
such proof may be made of circumstantial as well as direct 
evidence. Board, in determining whether applicant has dis- 
charged burden of establishing facts necessary to legal award 
may not only weigh evidence but may also draw reasonable 
inferences from such facts as it deems established thereby. 
Swing V. Kokomo Steel & Wire Co. (Ind.). Vol. V 380 

405-(l) — Commission not bound to take greater quantity of evi- 
dence as against lesser. Santa Anna Sugar Co. of Santa Ana 
et al. V. Industrial Accident Commission et al. (Cal.). Vol. I.. 745 
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405- (1)-:— Liability to pay compensation to dependents of deceased 
servant under act, cannot rest upon conjecture or upon choice 
between two views equally compatible with evidence but must 
be based on facts established by evidence fairly tending to prove 
them. Edelweiss Gardens v. Indust. Comm. (111.)- Vol. V 176 

405-(l) — It is duty of commission to consider all evidence and act 
on preponderance thereof and it should not grant award merely 
because there is evidence whcih tends to support it, nor specu- 
late upon possible state of facts which does not reasonably 
appear to exist, from evidence. McGarrv v. Industrial Com- 
mission (111.). Vol. V .' 372 

405-(l) — Evidence held to support finding that cutting off by saw 
of fingers of plaintiff was not intentional to evade military 
service. Smith v. White (La.). Vol. V 531 

405-(l) — Issue of fact must be determined by circumstances of 
particular case presented. American Smelting & Refining Co. 
v. Cassil (Neb.). Vol. V 553 

405-(l) — Where female employee scratched finger with pin, 
showed it to her employer, asking him for an antiseptic, 
making no demand for compensation, three days before dis- 
ability resulted from infection, employer's messenger carried 
employee's uncollected salary to her after she had failed to 
return to work, being shown the swelling on her hand and told 
of cause, evidence of facts did not justify commission finding 
that insurer and employee were not prejudiced by employee's 
failure to give notice within ten days after disability. Bloom- 
field v. November.. In re Zurich General Accident & Liability 
Ins. Co., Limited (N. Y.) . Vol. 1 6S9 

405-(l) — Board was not required as matter of law to find on 
evidence warranting finding by inference that insurance com- 
pany had arranged with hospital for treatment of injured em- 
ployee — finding that no arrangements were made in advance 
by insurance company must be accepted on appeal from decree 
of superior court directing insurer to pay physicians for sums 
for medical service rendered. In re Ripley (Mass.). Vol. I.. 622* 

405-(l) — Evidence insufficient to sustain finding that servant had 
given notice or that employer had knowledge of injury 
within three months of such injury. Herbert v. Lake Shore & 
M. S. Ry. Co. (Mich.). Vol. I 1069 

405-(l)^ — Industrial Board may like court or jury, draw reasonable 
inferences from facts and circumstances. Haskell & Barker 
Car Co. (Ind.). Vol. I 48 

405- (1) — Letter from employer's attorney to attorney for adminis- 
tratrix dated November 6, 1913, acknowledging receipt of 
notice of claim, and letter from attorney for administratrix 
dated November 3d, showed prima facie that employer and his 
attorney received notice on or before November 6th, as there 
is always a presumption that instruments are made or written 
on the day they bear date — production of notice of claim by 
employer on demand of attorney for administratrix was posi- 
tive proof that employer received notice. Jackson v. Industrial 
Board of. Illinois et al. (III). Vol. I 160 

405-(l) — Under Act, providing that a party unwilling to abide by the 
Board's findings may appeal, and in such case the board shall 
proceed no further, a party not exercising his option to transfer 
the case to court before the board's final decision is bound hereby. 
General Accident, Fire & Life Assur. (Torp., Ltd., v. Evans et 

al. (Tex.). Vol. I 1148 

405-(l) — Evidence held to justify finding that claimant's dis- 
ease of the spine was result of accident. Squire-Dingee Co. vs. 
Industrial Board of Illinois et al. (111.). Vol. I 331 
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405-(l) — Proceeding for compensation for death of brakeman, 
killed at the time two cars of milk then engaged in intrastate 
commerce were being coupled, held that commission was justi- 
fied in finding there was no violation of Federal Appliance Act 
and no negligence of employer. That Industrial Commission 
w^as unable to say what was the cause of death was immaterial, 
so long as appliances, equipment and cars were within the law. 
Zimmerman v. New York Cent. R. Co. (N. Y.). Vol. 1 233 

405-(l) — To justify award there must be sufficient competent evi- 
dence to support every jurisdictional fact essentially involved 
in application for compensation. Elk Grove Union High School 
Dist. V. Industrial Ace. Commission of State of California — 
In re Hoag (Cal.). Vol.. I 143* 

405-(l) — Evidence sufficient to sustain finding of trial court that 
death of employee resulted from injuries which he had 
sustained and not solely from disease. State ex rel. Jefferson 
et al. District Court of Kamsey County et al. (Minn.). Vol. I. 215 

405.(1) — Hearsay evidence alone will not support award. — When 
incompetent and irrelevant testimony has been excluded, find- 
ings and award must rest upon competent evidence of sound 
character whether direct or circumstantial. Valentine v. Weaver 
(Ky.). Vol. VIII .• 49 

405-(l) — Award for death of one employed on freight train loaded 
with both interstate and intrastate shipments cannot rest on 
speculation that there may have been some duties on his part 
directed to intrastate cars and freight. Philadelphia & Ry. 
Co. V. Polk (Pa.). Vol. VIII 195 

405- (1) — Claims need not be made out with same exactness of 
proof required in actions at common law, but when expert 
testimony is relied on to show connection between alleged cause 
and certain result, it is not enough for the witnesses to testify 
that ailment in question might have resulted froni assigned 
cause, they must at least testify that, in their opinion, result 
most probably came from cause alleged. Fink v. Sheldon Axle 
& Spring Co. (Pa.). Vol. VIII 272 

405-(l) — Hearsay evidence can only be used to lead to tangible 
proof which sheds light on ultimate question and finding by 
Commission based on hearsay evidence alone is not supported 
by sufficient evidence. Rockefeller v. Indust. Comm. (Utah). 
Vol. VIII : 317 

405- (1) — Court's finding of employment in interstate commerce 
held to be against clear preponderance and great weight of 
evidence so that act was applicable. Savich v. Hines (Wis.). 
Vol. VIII 337 

405- (1) — Compensation cannot be awarded on evidence leaving lia- 
bility to conjecture. Ideal Fuel Co. v. Indust. Comm. (111.). 
Vol. VIII 356 

405-(l) — Burden rests upon claimant to establish case by pre- 
ponderance of evidence. Flint v. City of Eldon (Iowa). Vol. 
VIII 382 

405-(l) — Award cannot rest upon speculation. St. Louis Smelting 
& Refining Co. v. Indust. Comm. (111.). Vol. VIII 366 

405-(l) — Findings of contributory negligence within act held not 
supported by evidence. Beck v. Siemers (Wis.). Vol. VIII. 457 

405-(lX^ — Evidence held sufficient to warrant finding of board that 
employer had knowledge of injury. Lapan's Case (Mass.). 
Vol. VII 637 



♦Error in printing caused to be published two pages No. 143 which, 
however, are consecutive. 
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405-(l) — Admission of payments to plaintiff made in answer filed 
by defendant in suit to recover compensation under alleged 
agreements made between parties is presumptive evidence that 
payments were made only under those provisions of the law 
which required the making of an agreement. Dubies v. 'Manu- 
facturers' Liability Co. (N. J.). Vol. VIII 58S 

405-(l) — A fact essential to be proven in order to support claim 
for compensation for death may not be shown by uncorrobor- 
ated hearsay declarations of deceased servant alone. Jack v. 
Morrow Mfg. Co. (N. Y.). Vol. VII 476 

405-(l) — Of two equally probable inferences as to mode in which 
employee fell to his death, commission may not adopt that 
which spells liability. Joseph v. United Kimono Co. (N. Y.). 
Vol. VII 478 

405-(l) — Finding of commission cannot be based on mere conjec- 
ture, but must have some substantial foundation in the evi- 
dence — commission is not justified in finding for a party be- 
cause there is some evidence which, if standing undisputed, 
would justify the award. Decatur Const. Co. v. Indust. Comm. 
(111.). Vol. VII 568 

405- (1) — Agreement to pay (iompensation, made after accident, is 
evidential of occurrence of accident and of right to recover 
compensation therefor, but not conclusive evidence nor 
estopped to disapprove accident, if made within year there- 
after and in compensation suit it is error to exclude proof in de- 
nial of occurrence of accident, simply because of existence of 
such agreement. Burns v. Edison (N. J.). Vol. Ill 645 

405-(l) — Evidence as to date of accident held to justify finding that 
notice was given within prescribed 30 days. Hydrox Chemical 
Co. V. Indust. Comm. (III.). Vol. V 811 

405-(l) — Evidence of employer as to acceptance of counter offer 
of indemnity company on receiving apiihcation stating minimum 
premium held not sufficient upon which to base finding that 
employer accepted offer prior to accident. Evidence held in- 
sufficient to support finding that local agent of company had • 
authority to bind company by parol from application. Finding 
that it was custom and practice that employer was covered 
from date of application where terms were not unconditionally 
accepted by company held not supported by evidence. Western 
Indom. Co. V. Indus. Ace. Comm. (Calif.). Vol. VI 256 

405-(l) — Claimant has burden of proof that injury was accidental 
but proof may be direct or circumstantial. Steel Sales Corp. 
V. Indus. Comm. (III). Vol. VI 303 

405-(l) — Commission is not justified in finding for one party to 
proceeding because there is some evidence which would justify 
finding nor should it base finding on testimony which facts and 
circumstances show to be untrue. Hafer Washed Coal Co. v. 
Indus. Comm. (III.). Vol. VI 293 

405-(l) — Evidence held not sufficient to sustain finding that acci- 
dent resulted from negligence of defendant. Travelers' Ins. 
Co. V. Healy Plumbing & Heating Co. (Minn.). Vol. VII... 83 

405-(l) — Evidence held to sustain finding the injury was result of 
"serious and willful misconduct of . . . officer" of cor- 
porate employer. E. Clemens Horst Co. v. Indust. Ace. Comm. 
(Cal.). Vol. VII 3 

405-(l) — Award held not sustained by testimony based on hearsay 
statements, subsequently contradicted. State Indus. Comm, v. 
Downey-Snell Logging Co. ( X. Y.). Vol. VII 129 

405-(l) — Evidence held to show that injured employee had deserted 
wife and was living. Northwestern Redwood Co. v. Indust. 
Ace. Comm. (Calif). Vol. VII 262 
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405-(l) — Evidence of claimant under act is not binding on commis- 
sion because uncontradicted. Miller v. Gardner & Lindberg 
(Iowa). Vol. VII 405 

405-(l) — Finding that relator had actual knowledge of accident 
within ninety days is sustained by evidence. Kraker v. Nett 
(Minn.). Vol. VII 457 

405- (1) — Evidence held to suppt>rt findings of commission that 
circumstances justified award. Northern Redwood Lumber Co. 
v. Indust. Ace. Comm. (Cal.). Supp., Vol. Al 267 

405-(l) — Testimony of physician supported finding that dust in 
tannery contained infection — under circumstances and testimony 
as stated, inference was justified that tannery employee became 
infected through respiratory organs, causing death. Dove v. 
Alpena Hide & Leather Co. (Mich.). Supp., Vol. Al 918 

405-(l) — Hearsay evidence if admissible held to sustain finding that 
death was result of fall in employment. Lindquest v. Hofler. 
In re Royal Indemn. Co. (N. Y.). Supp., Vol. Bl 1362 

405-(l) — Evidence held to justify conclusion that deceased watch- 
man was accidentally injured. Oberg v. J. C. McRoberts & Co. 
In re Aetna Life Ins. Co. (N. Y.). Supp., Vol. Bl 1376 

405-(l) — Finding of arbitration committee that after some corre- 
spondence and interviews claim was filed on given date was 
without support in evidence there being no such documentary 
evidence formally put in -evidence. In re Carroll. In re 
Amer. Mul. Liab. Ins. Co. (Mass.). Supp., Vol. Al 798- 

405-(l)— ^With all testimony disbelieved, only evidence for con- 
sideration of board was inferences of fact as to nature and 
cause of accident from inspection of scene — board could not 
infer that deceased left his machine to go to toilet from single 
fact that toilet was in direction of machine causing accident 
— nor, in absence of testimony, that belt slipped from pulley 
and lashed him as he pessed. In re Dube (Mass.). Supp., 
Vol. Al 810 

405-(l) — Evidence held not to show reasonable ground for failure 
• to make claim within prescribed time. In re Gorski. In re 
Golon (Mass.). Supp., Vol. Al 81f 

405-(l) — Evidence held to support finding that plaintiff was in- 
capacitated from time of accident until time, of trial. Simon v. 
H. J. Cathroe Co. (Neb.). Supp., Vol. Bl.. 1107 

405- (1) — Evidence held not to support finding that employer* had 
knowledge or notice of accident within time prescribed. Smith 
V. Indust. Ace. Comm. (Cal.). Supp., Vol. Al 199 

405-(l) — Evidence held to show that minor's disobedience to order 
was thoughtless and not result of willful misconduct. Diestel- 
horst V. Indust. Ace. Comm. (Cal). Supp., Vol. Al 241 

405- (1) — Evidence held not to show that deceased' employee was 
willfully and intentionally violating rule made for his protec- 
tion. Kent V. Boyne Citv Chemical Co. (Mich.). Supp., 
Vol. Al '. 952 

405-(l) — Evidence held not to show that employee fully under- 
stood doctor's instruction to return for further treatment, nor' 
that loss of toe resulted from refusal of treatment offered by 
employers. Poniatowski v. Stickley Bros. Co. (Mich.). Supp., 
Vol. Al 1000 

405-(l) — Evidence held to authorize finding that there was agree- 
ment between employer and workman as to compensation 
within six months before commencement of- proceedings. 
Northwestern Pac. Ry. Co. v. Indust. Ace. Comm. (Cal.). 
Supp., Vol. Al 174 

405-(l) — Inferences held no basis for award. Spring Canyon Coal 
Co. V. Indust. Comm. of Utah (Utah). Vol. VIII 891 
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405-(l) — Evidence held not to show deceased gamekeeper, kiUcd 
while assisting in hunting deer, was guilty of willful mis- 
conduct. O. L. Shafter Est. Co. v. Indust. Ace. Comm. (Cal.). 
Supp., Vol. Al , 194 

405-(l) — Evidence held to sustain finding that there was' no willful 
misconduct on part of employee killed in cleaning wine vat. 
U. S. Fidelity & Guar. Co. v. Indust. Ace. Comm. (Cal.)- 
Supp.. Vol. Al 215 

405-(l) — Evidence that slightly injured employee notified employer 
as soon as he understood its nature, five days after injury, 
warranted finding that employer had knowledge within required 
time and was not prejudiced by delay. In re Murphy. In re 
Amer. Mut. Liab. Ins. Co. (Mass.). Supp., Vol. Al 846 

405-(l) — Facts necessary to establish case may be established by 
circumstantial as well as direct evidence. Ohio Building Safety 
Vault Co. v. Indust. Board (111.). Supp., Vol. Al.. 424 

405-(l) — It is sufficient to defeat petition that decedent was too 
intoxicated to care for his own safety, did foolhardy act and 
was killed— evidence held to show death resulted from intoxi- 
cation while on duty. Collins v. Cole (R. I.). Supp., Vol. B1.1511 

405- (1)— ^Finding that inhalation by decedent of smoke-laden air 
in mine hastened his death held supported by evidence. Utili- 
ties Coal Co. V. Herr (Ind.). Vol. VIII 805 

405-(l)— Finding of commission in favor of claimant as to cause 
of injury to workman, must rest on legal foundation, not on 
presuinption. Nestor v. Pabst Brewing Co. (X. Y.). Vol. VI. 85 

405-(l) — In action by compensation insurer, evidence held to show 
conclusively that deceased employe was guilty of contributory 
negligence in stepping into elevator shaft Globe Indem. Co. 
v. Hook (Cal). Vol. VI 127 

405-(l) — Award of Commission for death of employee under Com- 
pensation Act, based on nothing but hearsay evidence as to 
happening of accident and _ resulting injury cannot be sus- 
tained. Belcher et al. v. Carthage Mach. Co. et al. (N. Y.). 
Vol. Ill 166 

405-(l) — Findings of Commission must be supported by evidence 
and not ba«ed upon mere conjecture. Bekkedal Lumber Co. 
V. Industrial Commission of Wisconsin et al. (Wis.). 
Vol. II 212 

405-(l) — Burden to establish claim rests on those seeking award, 
who may prove their case by circumstantial evidence, as other 
cases are established. Ginsberg v. Burroughs Addincr Mach. 
Co. (Mich.). Vol. Ill 317 

405-n) — If inference favorable to applicant can be arrived at by 
Board only by conjecture or speculation, applicant may not 
recover and also must fail if there are two or more inferences 
equally consistent with facts arising from established facts. 
Ginsberg v. Burroughs Adding Mach. Co. (Mich.). Vol. III.. 317 

405-(l) — Evidence sustained finding of trial court that accident was 
not caused by intoxication. State ex rel. London Sz Lanca- 
shire Indemnitv Co. of America v. District Court of Hennepin 
County et al. (Minn.). Vol. Ill 337 

405-(l) — Where employee with defective eyesight lost part of hand 
in cutting machine,, where he had inadvertently placed it con- 
trary to directions by employer, evidence sustained findine that 
injury was not result of willful disobedience. Peru Basket Co. 
V. Kuntz (Ind.). Vol. III.. 627 

405-(l) — Facts required to establish dependent's claim to compensa- 
tion need not necessarily be proved by direct evidence, but may 
be established by reasonable inferences. Murphy's Case. In re 
Employers' Liability Assur. Corp. (Mass). Vol. II 270 
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405-(l)— Referee's conclusion as to manner of employee's death 
may be based on circumstantial evidence. Flucker v. Carnegie 
Steel Co. (Pa.). Vol. III... 780 

405-(l) — Board may draw reasonable inferences from facts and cir- 
cumstances in evidence. Hege & Co. et al. v. Tompkins et al. 
(Ind.). Vol. Ill 451 

405-(l) — Defense relied upon was that plaintiff's injuries were result 
of his negligence in failing to procure proper medical atten- 
tion, held there was no substantial evidence for basis of this 
claim and instructions upon this issue were not prejudicial to 
defendant. Dobish v. Cudahy Packing Co. (Kan.). Vol. II.. 63 

405-(l) — Evidence warranted finding that fellow servant assisting 
plaintiff was negligent, and that plaintiff who fell was not 
guilty of contributory negligence. Pellerin v. International 
Cotton Mills — International Cotton Mills v. Pellerin (U. S.). 
Vol. II 3 

405-(l)--T-In action for death of engineer while leaving work and 
crossing tracks, evidence held not to leave cause of action con- 
jectural. Ewig V. Chicago, M. & St. P. Ry. Co. (Wis.). 
Vol. II 193 

405-(l) — Second injury occurring while exercising injured leg under 
direction of surgeon arose from condition produced by first in- 
jury — the act does not require demonstration as to cause of 
death, but only that degree of proof which produces conviction 
in an unprejudiced mind. Shell Co. of California v. Industrial 
Accident Commission et al. (Cal.). Vol. II 34 

405- (1) — Under Federal Act holding that judge in trying of suits 
is not bound by usual common-law or statutory rules of evi- 
dence, it is incumbent upon claimant to prove fact necessary to 
sustain that accident occurred while employee was performing 
services in course of employment. Piske v. Brooklyn Cooper- 
age Co. (La.) . Vol. II 264 

405-(l) — Evidence established servant's fajlure to use safety appli- 
ance appropriate to his work and his use of inferior one was 
due to his negligence rather than willful failure. Haskell & 
Barker Car Co. v. Kay (Ind.). Vol. II 466 

405-(l) — Board was at liberty to refuse to give credence to any part 
of evidence which, in their opinion, was not entitled to cred- 
ence. Schlehuber V. American Express Co. (Mass.). Vol. II. 518 

405-(l) — Neither referee nor Compensation Board has right to find 
material facts on hearsay alone. McCauley v. Imperial Woolen 
Co. et al. (Pa.). Vol. II 930 

405-(l) — Employer had knowledge within Section 20 that accident 
had been suffered, though no report had been made. Lead- 
bettor et al. V. Industrial Accident Commission (Cal.). Vol. Ill 414 

(2). Relation of parties. 

405- (2)-— Evidence sustained finding that claimant injured while 
aiding in installing new engine in pj^er mill, was an employee, 
and not an independent contractor, though employment was 
casual. McNally v. Diamond Mills Paper Co. et al. (N. Y.). 
Vol. II 110 

405-(2) — Where it appeared that person injured was engaged in 
underdressing a stone according to marks made thereon by 
superintendent, such fact did not show he was an employee, 
instead of subcontractor; contract providing that work of such 
character was to be paid for at certain rate per hour, not as 
wages, but as pay for work covered by its terms. Mobley v. 
J. S. Rogers Co. (Ind.). Vol. II 47 
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405-(2) — ^Jurisdictional fact of contract of employment must be 
shown by evidence which would be required to establish any 
other contractural relation. Tsangournos et al. v. Smith et al. 
(N. Y.). Vol.11 ;..-686 

405- (2) — Evidence sufficient to support finding that one skilled in 
blasting was employee of cemetery association atid not an inde- 
pendent contractor. Rosedale Cemetery Ass'n v. Industrial 
Ace. Commission of Cal. (Cal.) Vol. II 754 

405-(2) — Evidence held not sufficient to sustain finding that de- 
cedent was in employ of city at time of accident. City of 
Chicago v. Indust. Ace. Comm. (111.). Vol. VII 37 

405-(2) — Claimant's testimony that he was employed by particular 
company and paid by it is sufficient to establish relation of 
employer and employee. Rockford City Traction Co. v. In-* 
dust. Comm. (111.). Vol. VII 283 

405-(2) — Where teamster was injured while hauling coal for com- 
pany with own team, evidence held sufficient to sustain finding 
that teamster was not employee. . Norton v. Day Coal Co. 
howa). Vol. VII 408 

405-(2)^ — Mere scintilla of evidence is insufficient on jurisdictional 
question to establish relation essential to award — in widow's 
proceeding for death of husband, evidence held to show that 
there was no contract of employment between deceased and 
company alleged to have been employer. Skeels v. Paul 
Smith's Hotel Co. (N. Y.). Vol. VII 486 

405-(2) — Fact of employment is essential to jurisdiction of com- 
mission in making award and when put in issue, must be 
established by common-law evidence sufficient to support ver- 
dict of jury. Svolos v. Harry Marsch & Co. (N. Y.). Vol. VII. 666 

405-(2) — Evidence held to support finding that one employed to 
oversee manner in which alleged employer's cargo was stowed 
on ship by stevedores employed by captain was in employ of 
such alleged employer. Newham v. Chile Exploration Co. 
(N. Y.). Vol. VII 797 

405- (2) — Evidence held to warrant inference that father of em- 
ployer, in hiring contractor who employed injured claimants, 
was within the scope of his authority, to bind employer.* 
Davis v. Indust. Conim. (111.). Vol. VFI 723 

405- (2) — In proceeding for injuries to lumberman's employee, evi- 
dence that employee, when injured, was engaged in employ- 
ment and that employer was not engaged in farming held 
sufficient to sustain findings of Commission. Posey v. Moyne- 
han (N. Y.). Vol. VII 812 

405- (2) — Evidence showing employer's control of mode of work 
held to support finding that deceased when killed was not inde- 
pendent contractor — assumed that statutory definition does not 
distinguish "employee" from ^'servant" at common law as dis- 
tinguished from independent contractor. Western Indemnity 
Co. V. Prater (Tex.). Vol. IV 455 

405-(2) — Finding that decedent, leaving premises under orders and 
returning on personal mission, was still an employee held not 
against undisputed evidence. American Bridge Co. v. Funck, 
Indust. Com'r (Iowa). Vol. IV 374 

405-(2)' — Evidence held to support finding that deceased was em- 
ployee of town. Chisholm's Case (Mass.). Vol. VIII 246 

405.(2) — Common-law evidence is necessary to establish fact of 
employment. Hines v. Henry I. Stetler, Inc. (N. Y.). Vol. 
VIII 258 

405-(2) — Finding of relation within act held sustained by evidence. 
Kelley's Dependents v. Hoosac Lumber Co. (Vt.). Vol. VIII. 445 
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405-(2)— Evidence 'held to show claimant's employment was not 
casual. Jones v. Indust. Ace. Comm. (Cal.). Vol. VIII 676 

405- (2) — Evidence held insufficient to show employment was not 

casual. Ford v. Indust. Ace. Comm. (Cal.). Vol. VIII 674 

405-(2) — Evidence held to show that three persons operating • saw- 
mill were partners, arfd that such partnership was employer of 
Claimant. Fetterhoff v. Gee (Ind.). Vol. VIII 808 

405- (2) — Flagman killed by automobile while diagonally cross- 
ing intersection of defendant's railroad track and city street to 
get his lantern or flag — held engaged in interstate commerce. 
Walker v. Chicago, I. & L. Ry. Co. (Ind.) . Vol. 1 362 

405- (2) — Evidence insufficient to show there was such steady 
employment as to render express company liable for death of 
boy. Baer's Express & Storage Co. v. Industrial Board of 
Illinois et al. (111.). Vol. I 512 

405-(2) — Insufficient to warrant finding that one who contracted 
to paint a house was agent of the latter, with authority 
to hire such labor as he might see fit. Kackel v. Serviss. In re 
Employers' Liability Assur. Corp., Limited (N. Y) . Vol. I... 235 

405-(2) — Where only evidence of relationship of claimant to de- 
ceased was so-called protocol taken in Austria without notice 
to defendant, award held not supported by competent evi- 
dence. Lobuzek v. Amer. Car & FounV Co. (Mich.). Supp., 
Vol. Al 965 

405- (2) — Fact that claimant chose own time to go and return from 
work and was not directed where or to whom to sell was not 
conclusive of -whether relation of employee and employer 
existed — that he was to be paid by per cent of the t>rice of 
goods he sold was not conclusive. — Evidence held to justify find- 
ings of commission that driver of bakery wagon was employee 
of proprietor of bakery. Easton v. Indust. Comm. (Cal.). 
Supp., Vol. Al 250 

405- (2) — Evidence held to support finding that plaintiflF, under 
contract to unload coal at fixed price per ton with employer's 
♦ools, subject to termination at any time, was employee, not 
independent contractor. Decatur Ry. & Light Co. v. Indust. 
Board (111.). Supp., Vol. Al 373 

405-(2) — Evidence held to support finding that plaintiflF was em- 
ployee, not independent contractor. Columbia School Supply 
Co. v. Lewis (Ind.). Supp., Vol. Al 532 

405-(2) — Evidence sustained finding that employment of decedent 
as chauflfeur was not casual, though at time of accident he 
was merely on trial. Marshall Field & Co. v. Industrial Com- 
mission of Illinois et al. (111.). Vol. Ill 105 

405- (2) — Evidence suflficient to sustain finding of Board that injured 
servant was in employ of partnership against which he was 
proceeding. Scott v. O. A. Hankinson & Co. et al. (Mich.). 
Vol. Ill ; 759 

405-(2) — Proof that injury to railroad watchman, occurring at place 
he would be while performing special duty to watch for thieves 
on interstate train, is not inconsistent with his being then in 
performance of general duties of watchman, bringing him 
within state Act instead of Federal Act. Atchispn, T. & S. F. 
Ry. Co. V. Industrial Commission (111.). Vol. V 364 

405- (2) — Evidence held to show that defendants were operating 
drilling-machinery on which plaintiflF was injured — there was 
not sufficient evidence to show that plaintiflF was subcontractor. 
Spencer v. Marshall (Kan.). Vol. VI 529 
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405-(2) — Evidence held not sufficient to establish that plaintiff 
when injured was employed by subcontractor and that he was 
entitled to recovery. Spencer v. Marshall (Kan.). Vol. VI... 529 
405- (2) — In proceeding for death of one who had assisted in con- 
ducting transfer business, not evidence held to warrant con- 
clusion deceased was employee, not independent contractor or 
partner. Nissen Transfer & Storage Co. v. Miller (Ind.). 

Vol. V 519 

405-(2) — Evidence did not warrant finding that son of man em- 
ployed to cut wood by cord, who was helping his father, was 
an employee within meaning of Act. Fidelity & Deposit Co. 

of Maryland et al. v. Brush et al. (Cal.). Vol. 1 153 

405-(2) — Evidence sufficient to warrant finding that employers were 
jointly engaged in business of rock crushing. Gray et al. v. 

Industrial Commission et al. (Cal.). Vol. 1 151 

405-(2) — Employer's letter to employee and employer's testimony 
held to warrant finding that eniployment was not terminated 
prior to employee's injury. Krobitzsch v. Indust. Ace. Comm. 

(Cal.). Vol. V 136 

405- (2) — Evidence held insufficient to support finding of commis- 
sion that wife was interested in husband's business of mason 
contractor, so that his employee was her employee as well. 

Lezala v. Indust. Comm. (Wis.), Vol. V. 338 

405- (2) — Evidence held to support finding of Board that claimant 
was servant and not partner and that partnership between 
men who had employed claimant continued between them, 
after partial accounting, as to load of wood on which claimant 

was working when hurt. Goff's 'Case (Mass.). Vol. V 252 

405- (2) — Evidence held to support finding of commission that de- 
ceased was, at time of injury, employee of subcontractor. 
Worswick Street Paving Co. v. Industrial Accident Commis-* 

sion (Cal). Vol. V 342 

405-(2) — Cases brought under the act do not differ from ordi- 
nary civil action in respect that burden is on petitioner. Zeitjow 

vs. Smock (Ind.). Vol. I .*... 174 

^05-(2) — Finding of board that engineer of crane loaned by con- 
tractor did not become servant of subcontractor held supported 

by evidence. Emach's Case (Mass.). Vol. IV 94 

^05-(2) — Where decedent was employed as gatekeeper on highway, 
held it was not shown that he was casual employee. Doherty 

v. Grosse Isle Tp. (Mich.). Vol. IV 222 

^^5-(2) — Under evidence, held employer was common carrier of 
express, but not by steam railway. State ex rel. Gt. Xorth'n 

Exp. Co. V. Dist. Ct. of Ramsey Co. (Minn.). Vol. IV 262 

^05- (2) — Evidence warranted commission in finding that deceased 
was in contractor's employ at time of injury. Georgia 
Casualty Co. et al. v. Industrial Accident Commission (Cal.). 

Vol. I 735 

*%^5_(2) — Evidence did not warrant a finding of the board that de- 
cedent, at the time he recived the fatal injury while hauling a 
load of coal to his own home with his own team and wagon, was 
a servant of defendant operator of coal mine. Sugar Valley 

Coal Co. V. Drake (Ind.). Vol. I , 594 

<<t^5.(2) — A finding of the Board that defendant hotel was in control 
of men employed by an injured painter and decorator directing 
them in their work with the right to interrupt it held not sup- 
ported by testimony. Holbrook v. Olympic Hotel Co. et al. 
(Mich.). Vol. I 1076 
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(3). Acceptance or rejection of statute. 

405-(3) — Evidence of lapse of insurance held insufficient. Talge 

Mahogany Co. v. Burrows (Ind.). Vol. VIII '. . . . 203 

405-(3) — Evidence held to show employer filing notice of rejection 
of act had posted notices in place of business as required by 
statute. A. T. Willett Co. v. Industrial Commission (Ills.). 
Vol. IV 44 

405-(3) — Evidence held sufficient tq warrant finding that employee's 
death was caused by lead poisoning suffered in his employ- 
ment. iD'Donnell's Case (Mass.). Vol. VII 453 

405-(3) — Held that there was no evidence from which agreement 
to pay compensation for injury within one year after accident 
could be inferred. Randolph v. Hammersley Mfg. Co. (N. J.). 
' Vol. VI 555 

405-(3) — Evidence held insufficient to show that employer had 
posted notice that he was subscriber. Kampmann v. Cross 
CTcx.). Supp., Vol. Bl .1561 

405-(3) — Evidence held to justify finding of Board that partnership, 
engaged in selling horses was operating under act in force at 
time of accident. Ellsworth v. Indust. Comm. (111.). Vol. V.. 180 

405- (3) — Evidence supported findings of jury to eflFect that plaintiff 
had not received actual notice of defendant's acceptance of 
provisions of act. Farmers' Pfetroleum Co. et al. v. Shelton 
(Ttx.). Vol. II 138 

(4). Injury arising out of and in course of employment. 

405- (4) — Finding that injuries were accidental and arose out of em- 
ployment, held without facts of evidence to support it. Alpert 
v. J. C. & W. E. Powers et al. (N. Y.), Vol. II 106 

405-(4) — Ultimate finding that injury arose out of employment 
within meaning of the act is sustained— employee was hit and 
injured by missile thrown by fellow worker. State ex rel. 
H. S. Johnson Sash & Door Co. v. District Court, Hennepin 
County, et al, (Minn.). Vol. II 95 

405.(0 — Report of matter to commission of injury to servant and 
admission that servant was injured, while proof of accident, is 
not proof that injuries claimed, resulted from accident. A. 
Breslauer Co. v. Industrial Commission of Wisconsin et al. 
(Wis.). Vol. II 189 

405-(4) — Testimony that lodging house keeper was in habit of 
employing some one off and on to help out chambermaid, war- 
ranted conclusion that employment was in usual course of 
employer. Walker v. Industrial Accident Commission (Cal.). 
Vol. II 29 

405- (4) — Where various theoretical conclusions may be drawn, each 
equally plausible, some indicating that injury arose out of 
employment and others that misconduct -was producing cause, 
it may not be said that evidence is sufficient to sustain cause of 
claimant upon whom burden of proof rests— evidence insuffi- 
cient to support conclusion of commission that decedent was 
killed in course of employment, tending instead to show that it 
was misconduct. John A. Roebling's Sons Co. et al. v. Indus- 
trial Accident Commission et al. (Cal.) . Vol. II 38 

405- (4) — Coal miner while loading car died from rupture of aorta 
which was in diseased condition, evidence sustained finding in- 
jury occurred in course of employment. Indian Creek Coal & 
Mining Co. v. Calvert et al. (Ind.) . • Vol . II 230 

405-(4) — Probable nature of accident followed by death may be 
established by circumstantial evidence. McCauley v. Imperial 
Woolen Co. et al. (Pa ). Vol. II 930 
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405- (4) — Employee of cooperage company who temporarily went 
out of building and was killed on employer's switch track, evi- 
dence held to show accident did not arise out of employment. 
Piske V. Brooklyn "Cooperage Co. (La ) . Vol. II 264 

405-(4) — Evidence justified finding that cause of death was doubtful 
and could not be determined, not requiring finding that death 
was result of personal injury due to inhalation of poisonous 
fumes. Murphy's Case. In re Employers* Liability Assur. 
Corp. (Mass.). Vol. II 270 

405-(4) — Under Federal Act assumption of risk as defense is re- 
moved only in cases where violation by common carrier of 
statute enacted for safety of employees contributed to injury. 
Vandalia R. Co. v. Kendall (Ind ). Vol. II 478 

405- (4)— Not necessary that some witness should testify to seeing 
accident, if it is shown that while employee is at work there 
has been an accident or some circumstances tending to show 
fact. Peoria Cordage Co. v. Industrial Board of Illinois ct al. 
(111.). Vol. II 451 

405-(4) — In proceeding for death due to heat prostration, evidence 
held sufficient to justify inference drawn therefrom by com- 
mission that employee had not been specially affected by severity 
of heat by reason of employment. Campbell v. Clausen-Flanagan 
Brewery et al. — In re Brewers* Mut. Indemnity Ins. Co. 
(N. Y.). Vol. I 676 

405-(4) — Evidence supported finding that deceased servant at time 
of accident was in course of employment. McMinn v. C. Kern 
Brewing Co. et al. (Mich.) . Vol . II 645 

405-(4) — Finding that injured employee, highway foreman, was 
crossing road at time of accident to engage in conversation 
with friend, warranted by evidence. Robinson v. State (Conn ). 
Vol. II 779 

405-(4) — What deceased said as to cause of mark upon hrs neck was 
hearsay, which, standing alone, was insufficient to sustain 
referee's findings for claimant. McCauley v. Imperial Woolen 
Co. et al. (Pa.) . Vol. II 930 

405-(4) — Finding of commission that deceased employee, who never 
resumed work after injury and died after fall in street, died 
as result of valvular heart disease aggravated by previouis in- 
jury, held not warranted. Nestor v. Pabst Brewing Co. (N. Y.). 
Vol. VI 85 

405-(4) — Finding of commission that certain accident was caused 
by "encephalitis," necessarily involving finding that claimant 
suffered fractured skull, was not sustained where there was no 
evidence that the disease was caused by fractured slcull. 
Donovan v. Alliance Elec. Co. (N. Y.). Vol. VI 77 

405- (4)— Evidence held to sustain finding of board that death of 
engineer killed in falling from train carrying employees from 
mine where he was employed occurred by reason of special 
hazards incident to his work, arising out of employment. 
Indian (Treek Coal & Mining Co. v. Wehr (Ind.). Vol. VI 31 

405-(4) — Evidence held to sustain commission's award for partial 
loss of use of employee's hand, based on evidence that infection 
causing loss resulted in course of employment and not from 
employee's act in scraping callous from hand with knife. 
Challenge Co. v. Ind. Com. (III). Vol. VI 14 

405-(4) — Where carpenter bruised hand in using screwdriver, result- 
ing in felon, injury cannot be deemed caused by "accident" 
evidence held insufficient to show that felon resulted from 
pressing of screwdriver with palm of hand. Woodruff v. 
R. H. Howes Const. Co. (N. Y.). Vol. VII 72 
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405-(4) — Finding by board that death resulting froni carcinoma had 
been hastened by accident held warranted. Whittle v. Nat'l 
Aniline & Chem. Co. (Penn.). Vol. VI 103 

405-(4) — Compensation was properly awarded* for death of em- 
ployee of printing establishment, found on concrete floor with 
fractured skull between two rolls of paper where there were 
also other obstructions in dark room. Graffe v. Art Color 
Printing Co. (N. Y.). Vol. VI 81 

405-(4) — Award by commission made by theory that servant died 
as result of carbon monoxide poison incurred during employ- 
ment, held supported by substantial evidence. Amalgamated 
Sugar Co. v. Indus. Comm. of Utah (Utah). Vol. VI 112 

405-(4) — Evidence held sufficient to support jury finding that hernia 
for which compensation was granted did not exist in any 
degree prior to injury, though it was undisputed that employee 
had another hernia prior to injury. U. S. Fidelity & Guar. 
Co. V. Ross (Tex.). Vol. VI 219 

405-(4) — Evidence held insufficient to sustain finding that pain to 
which employee was subject had been reasonably necessary 
result of employment. Nor that employe had neurosis or any 
disease. Pimental's Case (Mass.). Vol. VI 185 

405-(4) — Evidence discloses no facts which will justify inference 
that "Hodgkins's disease" resulted from ulcers in nose or that 
they were caused by inhaling fumes of acid used in occupation. 
State ex rel. Johnson Hardware Co. v. District Court of Carver 
County (Minn.). Vol. VI 189 

405-(4) — Evidence that lightning struck employer's house and that 
employee was killed while standing near electric light wire in 
barn which was not struck, held insufficient to warrant finding 
that death was from injury arising out of employment. Thier 
v. Widdifield (Mich.). Vol. VI 339 

405-(4) — Claimant may show that death was caused by accidental 
injury arising out of employment by circumstantial as well as 
direct evidence but award cannot be based on surmise or con- 
jecture — where employee's body was found on pavement under 
window of mill where he worked; evidence held sufficient that 
death arose out of emplovment. Sparks Milling Co. v. Indus- 
trial Comm. (111.). Vol. VI '. 299 

405-(4) — In proceeding for death of employee struck by lightning 
after having left road on which he worked evidence held to 
justify finding that he was seeking shelter from storm when 
killed. State Road Comm. v. Indus. Comm. of Utah (Utah). 
Vol. VI 404 

405-(4) — Evidence that employee's sight began to fail shortly after 
injury to one eye and that in seven months he lost sight of both 
eyes with expert testimony that condition may have resulted 
from injury, held sufficient to support finding that blindness 
was due to injury. Indiana Power & Water Co. v. Miller 
(Ind.). Vol. VI 316 

405- (4) — Evidence in support of claim under act for death of boy 
employed by occupant of building, held to justify that em- 
ployer acquiesced in use of elevator in adjoining building and 
that deceased was engaged in his work at the time of accident 
causing his death on elevator. Smith v. H. J. Bartle Mfg. Corp. 
(N. Y.). Vol. V .••••:••. • 306 

405-(4) — Finding that bran packer was acting within scope of duties 
when putting on pulley, held sustained by evidence. Helme v. 
Great Western Milling Co. (Cal.). Vol. V 141 

405-(4) — Finding of Board that death of husband was not due to 
accident arising out of employment, held sustained by evi- 
dence. Swing V. Kokomo Steel & Wire Co. (Ind.). Vol. V... 380 
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405- (4) — It is incumbent on applicant under act to prove accident 
to deceased arose out of employment, either by direct, positive 
evidence, or by evidence from which inference can be drawn — 
evidence held insufficient to show deceased waiter struck with 
platter by fellow servant in restaurant suffered injury arising 
out of employment to sustain award. Edelweiss Gardens v. 
Indust. Comm. (111.). Vol. V 17J 

405-(4) — Evidence held to show that injury and death of truck 
driver crushed in an elevator shaft, arose out of employment 
while getting receipts for load. Proof that such injury was 
received in course of employment rnay be made by circum- 
stantial evidence. E. E. Walsh Teaming Co. v. Industrial Com- 
mission (111.). Vol. V 377 

405-(4) — Award will not be overturned as being based on hearsay 
evidence that injury arose in course of employment where com- 
petent evidence on that issue was received. Streeter's Depend- 
ents V. Hunter (Vt.). Vol. V 472 

405-(4) — In proceeding for compensation for death of workman in 
tannery who died of anthrax, where there was no evidence as 
to whether hides such as those handled by deceased, have 
bacteria or as to manner in which anthrax may be transmitted 
to men, commission was not authorized to make award. El- • 
dridge v. Endicott, Johnson & Co. et al. (N. Y.). Vol. V 716 

405-(4) — In proceedings for compensation for death of employee, 
alleged due to bruise on shin, defense being that proximate cause 
of death was refusal of deceased to follow treatment prescribed 
by physician, evidence held to support finding that accidental 
bruise was proximate cause of death. E. Weimer Co. et al. v. 
Industrial Commission et al. (Wis.). Vol. V. 756 

405- (4) — In proceedings for death of janitor from elevator, there 
being no eyewitnesses, evidence held sufficient to show' injury 
arose out of employment. Grant et ux. v. Fleming Bros. Co. 
et al. (Iowa). Vol. V 688 

405-(4) — Finding by commission that claimant was injured in course 
of employment, held warranted by circumstances shown in evi- 
dence in addition to employers' report of injury, stating acci- 
dent happened on premises and that claimant was doing regular 
work. Vogcl V. American Chicle et al. (N. Y.). Vol. V 734 

405-(4) — Evidence held sufficient to show that injury to employee's 
toe was cause or contributing cause, making operation on toe 
proper, practicable and necessary. Vaselento v. Kasenetz et al. 
(N. Y.). Vol. V 728 

405-(4) — Evidence held to show that death of employee who 
suffered attack of erysipelas with pneumonia developing a few 
days after injury to head by fall, resulted from accident and 
not from disease unconnected with injury. Wanda v. James- 
town Brewing Co., et al. (N. Y.). Vol. V 735 

405-(4) — Evidence held sufficient to show that deceased whose death 
resulted from fall of pile of lumber placed in street by defend- 
ant, where he was unhitching horse tied near pile to proceed 
with work, was in performance of duties. Western States Gas 
& Electric Co. v. Bayside Lumber Co. (Cal.). Vol. V 649 

405-(4) — Finding that truck driver injured while sawing boards in 
employer's saw mill for side boards for truck, was within scope 
of employment, held sustained by evidence. Calaveras Copper 
Co. et al. V. Industrial Accident Commission (Cal.). Vol. V... 485 

405-(4) — Where helper in restaurant was injured while grinding 
meat, finding that such grinding was incidental to employment 
held sustained by evidence. Brenner v. Heruben et al. (Wis.). 
Vol. V 639 
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405- (4) — It is not required that plaintiffs case be established by 
direct evidence, circumstantial evidence is sufficient but it must 
be such as would justify inference that injury wiis due to acci- 
dent arising out of employment and these facts must not be left 
to speculation or conjecture. Mayeur v. J. R. Crowe Coal 8c 
Mining Co. (Kans.). ' Vol. V 526 

405- (4)^ — Evidence held to show that injury of plaintiff while re- 
placing cable on his machine was inflicted while in employ of 
defendants and under such circumstances as to render them 
liable. Smith v. White (La.). Vol. V 531 

405- (4) — Proof that injury arose out of employment must be based 
on more than conjecture but may consist of circumstantial as 
well as direct evidence. Where employee cut hand and died 
from septic poisoning evidence held to justify finding that 
accident arose out of employment though there were no eye- 
witnesses. Hydrox Chemical Co. v. Indust. Comm. (III.). ! 
Vol. V , ill 

405-(4) — Evidence held to sustain findings that deceased while in 
the performance of duties suffered heat stroke superinduced by 
excessive amount of heat in engine room where working on hot 
day. City of Joliet v. Indust. Comm. (III.). Vol. V...:.... 802 

405-(4) — Evidence held to warrant finding that the deceased con- 
tracted anthrax at defendant's factory by accidentally coming 
in contact with anthrax baccili in course of employment and that 
death was result of such accident — where employer corporation 
knew name and address of deceased employee and president 
was told shortly after accident that employee die'd from poison- 
ing, notice of accident, required by Act was sufficient. Chicago 
Rawhide Mfg. Co. v. Indust. Comm. (111.). Vol. V / 799 

405-(4) — Though bruise arising out of employment was slight and 
would not have resulted in permanent disability but for latent 
disease, held that injury was proximate cause of disability was 
warranted. Hanson v. Dickinson (Iowa). Vol. V 837 

405-(4) — Claimant, in proving accident arose out of employment 
must produce some legal evidence and may not rely jexclusively 
on hearsay testimony — where evidence showed that employee, 
handling horses for humane society, died of anthrax through 
boil in nose, without proof that he came in contact with any 
diseased animal, held insufficient to show disease was con- 
tracted in course of employment. White v. American Society 
for Prevention of Cruelty to Animals (N. Y.). Vol. V. . . I 874 

405-(4) — Where employee was injured when using bottle to draw 
water from bubble fountain, evidence held to sustain finding of 
Board that injury did not arise out of employment but* was due 
to added peril imported by servant himself. Bolden's Case 
(Mass.). Vol. V 861 

405- (4) — Where employee leaving plant after customary working 
hours, discovered fire in plant and returned to put it out but 
lost life in fire, evidence held to support finding that employee 
was performing" service growing out of employment. Belle 
City Malleable Iron Co. v. Indust. Comm. (Wis ). Vol. V 333 

405-(4) — Evidence upon which award of Commission was made for 
hernia, held insufficient to establish recent origin, and other 
requirements specified by act. McPhee & McCjinnity Co. v. 
Indust. Comm. (Colo.). Vol. V • 160 

405-(4) — Evidence held to justify findings that son-in-law and gen- 
eral utility man of president of company, though also a director 
and manager of company which was to take over president's 
personal business was killed in personal employment of presi- 
dent when thev were witnessing test of ammonia tank. New- 
man V. Manko'witz (N. J.). Vol. V 296 
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405-(4) — 'Claimant, having burden of showing accident arose out of 
employment, need not prove by direct evidence but it is 
enough to show existence of facts from which it may be in- 
ferred. Laskowski v. Jessup & Moore Paper Co. (Del.). Vol. V. 167 

405-(4) — Evidence held not to warrant conclusion that commission 
was bound to find that transfer of germs from injured toe to 
face, causing fatal disease, was due to own negligence. Bethle- 
hem Shipbuilding Corp., Ltd. v. Indust. Ace. Comm. (Cal.). 
Vol. V 128 

405- (4) — Evidence held insufficient to sustain findings that injury to 
hand,, and blood poisoning following it, caused development 
of cancer two years later. Ortner v. Zenith Carburetor Co. 
(Mich.). Vol. V , 273 

405- (4) — Evidence held to show housemaid employed by sanitarium, 
at time of injury was engaged only in washmg her own linen 
and not in her employers* business. Gernhardt v. Indust. Ace. 
Comm (Cal.). Vol. V 151 

405- (4) — Claimant's evidence of cause of death following operation 
held insufficient. Dulac v. Procter & Bowie Co. (Me.). Vol. 
VIII 536 

405-(4) — Evidence held to warrant finding that injury, followed 
by fatal attack of pneumonia, was proximate cause of death. 
Anderson v. Indust. Ins. Comm. (Wash.). Vol. VIII 762 

405-(4) — Evidence held sufficient to warrant finding that motor 
truck driver was run over and killed by truck. Geo. L. East- 
man Co. v. Indust. Ace. Comm. (Cal.). Vol. VIII 659 

405- (4) — Direct evidence that occurrence hastened death was not 
necessary in order to establish that fact if other facts would 
warrant such an inference. Utilities Coal Co. v. Herr (Ind.). 
Vol. VIII 805 

405-(4) — Testimony supports finding that injury complained of 
arose out of and in course of respondent's employment. Butch 
v. Shaver (Minn.). Vol. VIII 857 

405-(4) — Evidence examined, and held that there is no evidence to 
support award. • Associated Employers' Reciprocal v. State 
Indust. Comm. (Okla.). Vol. VIII 878 

405-(4) — Fact that employee was killed by insane fellow employee, 
without more appearing, held not to justify inference to sup- 
port award for death, that fellow employee's act was directed 
against deceased "because of his employment." Spring Canyon 
Coal Co. V, Indust. Comm. of Utah (Utah). Vol. VIII 891 

405- (4) — Evidence held to show sunstroke caused employee's death. 
Hernon v. Holahan et al. — In re London Guarantee & Accident 
Co., Limited (N. Y.). Vol. I 1120 

405- (4) — Evidence supported finding that plaintiff was injured 
by having to wade through flood water which overflowed de- 
fendant's car works, an old wound on foot being thereby in- 
fected requiring amputation. Monson v. Battelle (Kansas). 
Vol. I , 770 

405- (4) — Evidence that employee was directed to go on gondola 
car and was seen on it and few minutes later was found in 
half-reclining position at fo*t of ladder leading to top of car, 
and complained of being hurt, and died soon after from acute 
dilation of heart which in opinion of physicians could be and 
usually was produced by a fall, warranted conclusion that em- 
ployee either jumped or fell from car and death was caused 
by shock. Shaw v. Packard Motor Car Co. (Mich.). Vol. 
VIII 562 

405-(4) — Evidence held to sustain finding that death resulted from 
hemorrhage caused by blow from dump wasron in course of 
employment. Yodis v. Philadelphia & Reading Coal & Iron 
Co. (Pa.). Vol. VIII : 135 
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405- (4) — Evidence held insufficient to show cancer was result "nat- 
urally and unavoidably" resulting from accidental injury. 
Schapiro v. Wanamaker (N. Y.). . Vol. VIII 623 

405- (4) — Evidence held to sustain finding that cause of death was 
injuries sustained in explosion in coal mine, while deceased 
was engaged in firing shots therein, and not a mechanical 
obstruction of the bowels, as claimed by employer. Miami 
Coal Co. v. Luce (Ind.). Vol. VIII 498 

405-(4) — Evidence held not to warrant finding that paralysis re- 
sulted from contact with swinging door. Fink v. Sheldon Axle 
& Spring Co. (Pa.). Vol. VIII 272 

405- (4) — Evidence held not to show that cerebral hemorrhage was 
caused by threat of fellow employee. Ideal Fuel Co. v. Indust. 
Comm. (111.). Vol. VIII 356 

405-(4) — Evidence held insufficient to show conditions resulted 
from' lead poisoning. St. Louis Smelting & Ref g Co. v. Indus. 
Comm. (111.). Vol. VIII 366 

405- (4) — Evidence held insufficient to show that wagon driver's 
death was caused by fall. Lawrence Ice Cream Co. v. Indust. 
Comm. (III.). Vol. VIII , 360 

405- (4) — Evidence held to show that death from tetanus resulted 
from injury in employment. Bresee v. Clark Equipment Co. 
(Mich.). Vol. VIII *. 398 

405-(4) — Evidence held to sustain finding that fire was accidental. 

Milne v. Sanders (Tenn.). Vol. VIII 142 

405-(4) — Sunstroke held not shown to be injury arising out of em- 
ployment which was delivering coal. Dougherty's Case 
(Mass.). Vol. VIII 244 

405-(4) — Where evidence does not show that claimant's hernia did 
not exist before accident, or that it was not caused by work 
for other employers after accident, award cannot be sustained 
on mere guess of commission's expert as to cause of claimant's 
condition a year and a half after accident. McCarthy v. Globe 
Automatic Sprinkler Co. (N. Y.). Vol. VIII 264 

405-(4) — Evidence, held sufficient to sustain finding that death 
resulted from accidental gas poisoning. Larrabee's Case (Me.). 
Vol. VIII. 72 

405^(4) — Finding that death by tuberculosis resulted from fractured 
ankle held sustained by legal evidence, consisting of testimony 
oi physician who treated decedent. Gray v. St. Croix Paper 
Co. (Me.). Vol. VIII 70 

405-(4) — Finding that death was result of injury held warranted 

by evidence. Krueger v. Hayes Mfg. Co. (Mich.). Vol. VIII. 89 

405-(4) — Evidence held sufficient to support inference by commis- 
sion that injured died from electric shock and not from an- 
other cause. Paton v. Pont Huron Engine & Thresher Co. 
(Mich.). Vol. VIII 94 

405-(4) — Finding of compensable injury from strain in perform- 
ance of duties, held sustained by evidence. Zukowsky v. Phila- 
delphia & Reading Coal & Iron Co. (Pa.). Vol. VIII 137 

405-(4) — Commission's conclusion that employee's injury arose out 
of and in course of employment held not supported by evi- 
dence, there being no reasonable "inference" to this eflfect, but 
mere "conjecture" which does not rest on premises of fact. 
Clapp's Parking Station v. Indust. Ace. Comm. (Cal.). Vol. 
VIII. 9 

405-(4) — Evidence, including medical testimony, held insufficient 
to show that injury sustained by decedent arose out of and 
in course of his employment. Valentine v. Weaver (Ky.). 
Vol. VIII 49 
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405-(4) — Finding of wife's dependency held sustained by evidence. 

Hinchuk V. Swift & Co. (Minn.). Vol. VIII 102 

405-(4) — Evidence held to sustain finding that deceased received 
injury causing death upon premises of employer. — Evidence 
held to sustain finding of commission that death resulted from 
injury and not from deceased's refusal to submit to medical 
or surgical treatment. Snyder v. Indust. Comm. (111.). Vol. 
VIII. 32 

405-(4) — Evidence held to support determination of commission 
that death resulted solely from intoxication. Trouton v. M. J. 
Sheehy Ice Co. (N. Y.). Vol. IV 292* 

405- (4) — Whether remote cause of death was injury from lifting; 
evidence held to sustain award in view of presumption under 
act. Folts V. Robertson (N. Y.). Vol. IV 429 

405- (4) — Decision of board that woman was entitled to compensa- 
tion for husband's death as result of accident in course of em- 
ployment, held supported by evidence that bruised body was 
found under wheels of his wagon, that he was sober, and report 
of coroner's physician stated death probably due to injuries. 
Leary v. Mcllvain (Pa.). Vol. IV 453 

405-(4) — Award by referee, confirmed by board and lower court, 
will be affirmed where evidence supports findings that lineman's 
f^ll and injuries were followed by pneumonia causing death — 
that physician examining such lineman failed to. discover frac- 
tured rib, did not detract from weight to be given undisputed 
fact that he received chest blow when he fell, followed by 
continuous pain resulting a week later in death from pneumonia. 
Murdock v. New York News Bureau (Pa.). Vol. IV 451 

405-(4) — Evidence held to show teamster's injury arose out of em- 
ployment. Heinze v. Industrial Comm. (111.). Vol. IV ... 361 

405-(4) — Where boy was employed as water carrier on building 
under construction, evidence held to afford inference for board 
to draw that fall and death resulted from accident while in 
master's business. Gabriel v.' A. J. Smith Const. Co. (Mich). 
Vol. IV 504 

405-(4) — In action for compensation for death caused by ashes 
found in stomach of one employed in removing ash?s from pit 
under burner, award will be vacated where inference that ashes 
were taken into system by decedent with suicidal intent is at 
least as reasonable as that they found entrance accidentally. 
Chaulder v. Sterns & Culver Lumber Co. (Mich.). Vol. IV... 508 

405-(4) — Commission is not bound to decide, in accordance with 
opinion evidence as to speed at which employee drove auto by 
overtufning of which he was killed; it is its duty to pass on 
evidence and decide fact — circumstantial evidence such em- 
ployee was exceeding speed limit held insufficient to justify 
annulling of Board's award as unsupported by evidence. U. S. 
Fid. & Guar. Co. v. Indust. Ace. Comm. (Cal.). Vol. IV 591 

405-(4) — Findings of commission employee was injured in course 
of employment by blow on neck causing paralytic stroke, held 
supported by evidence of attending physician. Murray City 
V. Indust. Comm. (Utah). Vol. IV 647 

405- (4) — Evidence held not to show that fatal injury occurred in 
course of employment. Michelov v. Century Metal Spinning 
& Stamping Co. (N. Y.). Vol. VII 119 

405-(4) — Evidence held not to show that iniury occurred in course 

of employment. Hager v. Griffin Mfg. Co. (N. Y.). Vol. VII. 108 

405-(4) — Claim for death of employee in elevator shaft held not 

established. McMahon's Case (Mass.). Vol. VII 70 

405-(4) — Finding that accident arose out of employment held un- 
supported by evidence. Gale v. Munro (N. Y.). Vol. VII.... 106 
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405- (4)^ — Evidence held to warrant finding that death of employee 
from train used to take employees to work arose out of and 
in course of employment. Indian Creek Coal & Mining Co. 
V. Wehr (Ind.). Vol. VII 47 

405-(4) — Evidence held to sustain finding that rheumatism was 
not caused by injury. Jackson v. Iowa Telephone Co. (Iowa). 
Vol. VII 54 

405- (4) — Award based on finding that death from tuberculosis was 
caused by injury held sustained by evidence. State Indust. 

Comm. y. Hires Condensed Milk Co. (N. Y.). Vol. VII 132 

♦ 405- (4) — Evidence held not to sustain award for injury causing 
hernia. State Indust. Comm. v. Amer. Hide & Leather Co. 
(N. Y.). Vol. VII 126 

405- (4) — Unsupported hearsay evidence held insufficient to estab- 
lish injury in course of employment. McHale v. Sheffield 
Farms Co. (N. Y.). Vol. VII 115 

405- (4)— Award for deafness from occupation, not sustained by 
medical testimony to prove causal connection, held not sus- 
tained by evidence. Ferst v. Dictagraph Products Corp'n. 
?N. Y.). Vol. VII ; 100 

405-(4) — Evidence held sufficient to sustain finding that disease 
was result of injury in employment. Blackburn v. Coflfeyville 
Vit. Brick & Tile Co. (Kan.). Vol. VII 58 

405-(4) — Claimant must show by competent testimony and furnish 
evidence that injury occurred in connection with employ- 
ment — under circumstances stated evidence held to sustain 
finding that death was caused in connection with employ- 
ment. Vulcan De'tinning Co. v. Indust. Comm. (111.). Vol. 
VII 191 

405- (4) — There must be some evidence in addition to proof of ac- 
cident from which conclusion can be drawn that injuries arose 
out of and in course of employment. Lorchitsky v. Gotham 
Folding Box Co. (N. Y.). Vol. VII 218 

405-(4)-r^Where deceased employee might have finished work 
shortly after time stated and thereafter was found lying with 
broken ribs about 50 feet from employer's premises, without 
evidence to explain reason for being there, warrant of compen- 
sation cannot stand. Russo v. Jarvis Stores, Inc. (N. Y.). 
Vol. VII 237 

405-(4) — Where disability was infection or disease of kidneys, 
claimed to have been result of accident, evidence held insuffi- 
cient to sustain award. Kade v. Greenhut Co., Inc. (N. Y.). 
Vol. VII t.. 232 

405- (4) — Award must be sustained by evidence showing accident 
occurred in employment— evidence held to show employee's 
death by falling from elevator was in employment though he 
was forbidden use of elevator. Rockford Cabinet Co. v. Indust. 
Comm. (111.). Vol. VII.. 280 

405-(4) — Award in favor of welder's loss of eyesight held war- 
ranted Ori theory that accidental breaking of safety hood ex- 
posed eyes. Rockford City Traction Co. v. Indust. Comm. 
(III.). Vol. VII 283 

405- (4) — Award held sustained by deceased employee's statements 
regarding injury together with admissions by employer when 
reporting accident. Anthus v. Rail Joint Co. (N. Y.). Vol. 
VII 347 

405- (4) — Where workman was struck in groin when a cro\vbar in 
his hands slipped, finding of commission that disability did 
not result from any injury in the course of employment held 
warranted by evidence. Miller v. Gardner & Lindberg (Iowa). 
Vol. VII 405 
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405-(4) — Evidence held to show that fatal hemorrhage be^i^an in 
course of work and not before employee started work — facts 
held sufficient to sustain finding that death was caused by 
accident arising out of employment. Patrick v. J. B. Ham Co. 
(Me.). Vol. VII : ; 432 

405-(4) — Compensation for death by tuberculosis held not sustain- 
able by statutory presumption, unaided by evidence. Bowman 
V. Gibson (N. Y.). Vol. VII 468 

405- (4) — Evidence held insufficient to justify inference that acci- 
dent arose from caiuse connected with decedent's employment. 
Joseph V. United Kimono Co. (N. Y.). Vol. VII 478 

405-(4) — Evidence that deceased was struck and killed by train 
after leaving work about 1,200 feet from mine, held sufficient 
to support finding that he was not killed in course of employ- 
ment although company had interest in property on either 
side of the railway. Stahl v. Watson Coal Co. (Pa.). Vol. VII. 505 

405-(4) — Burden is on applicant for compensation to prove by direct 
and positive evidence or by evidence from which such inference 
can be fairly drawn that accident arose out of employment — 
evidence held to support award for death from electrocution. 
Wasson Coal Co. v. Indust. Comm. (III.). Vol. VII... 592 

405-(4) — Evidence that injury accelerated progress of disease held 
sufficient to sustain award. Mc(k>ey v. Turin Garage & Supply 
Co. (N. Y.). Vol VII 661 

405-(4) — Where epileptic employee hauling water in tank on which 
he had to stand while filling it was drowned in partially filled 
tank and there was no direct evidence that he fell in as result 
of a fit, finding that accident arose out of employment was 
authorized. Miller v. Beil (Ind.). Vol. VII 598 

405-(4) — Award on account of a hernia could not be sustained on 
evidence that employee, while working handle up and down 
with three other men, felt paih in the groin, without evidence 
of any unusual happening. Noble v. Mathieson Alkali Co. 
(N. Y.). Vol. VII 810 

405-(4) — Evidence that bejl boy, missed during his hours of em- 
ployment, was later found dead at bottom of elevator shaft 
with wound in his head, held to sustain award for accidental 
death in course of emplovment. Watkinson v. Hotel Penn- 
sylvania (N. Y.). Vol. VII 817 

405- (4) — Compensable injury to workman by log held sustained 
by evidence. Kiercok v. Philadelphia & Reading Coal & Iron 
Co. (Pa ). Vol. VII 828 

405-(4) — Evidence held to show compensable injury to workman 
developing cardiac collapse resulting from overstrain in remov- 
ing buggy from one location to another. Tracey v. Philadelphia 
& Reading Coal & Iron Co. (Pa.). Vol. VII 831 

405-(4) — Where there was evidence that miner became partially 
paralyzed as result of apoplexy and that he was afflicted with 
enlarged heart but no witness testified that apoplexy was 
brought on by his work, finding that injury was not accident 
was justified. Lesko v. Lehigh Valley Coal Co. (Pa.). Vol. 
VII : ; 830 

405- (4) — Evidence insufficient to show that deceased's injuries arose 
out of and in the course of employinent which was funning of a 
coring saw in a factor v. C. E. Peterson & Co. v. Industrial 
Board of 111. et al. (Ill ) Vol. I .' 335 

405-(4) — In proceeding, held that there was nothing to show that 
diphtheria causing disability, was natural and unavoidable re- 
sult of accident or anything which occurred while claimant 
was at work. Bixby v. Cotswood Comfortable Co. (N. Y.). 
Vol. VII 783 
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405- (4) — Conclusion that mine examiner was killed by accident 
under circumstances as stated, held justified — in proceeding 
for death of mine examiner, evidence held to show that a rule 
that no one should ride electric motors except motormen and 
truck drivers was mere paper rule and never enforced. Sesser 
Coal Co. V. Indust. Comm. (111.). Vol. VII 584 

405.(4) — Evidence of medical experts held competent and sufficient 
to show that injury sustained in course of employment de- 
creased vitality and that pneumonia developed as second 
infection which caused injured's death and that there was direct 
connection between injury and death. Dumbluskey v. Phila- 
delphia & Reading Coal & Iron Co. (Pa.). Vol. VII 827 

405.(4) — In proceeding to recover compensation for death of em- 
ployee from pneumonia, evidence that employee had received 
slight injury to his chest the day before he was taken sick and 
expert testimony that injury was inciting cause of pneumonia 
held sufficient to sustain award. Dfelso v. Crucible Steel Co. 
of America (N. Y.). Vol. VII 805 

405-(4) — Before 'there can be award, all elements of accidental 
injury arising out of and in course of employment must be 
shown to exist by common-law proof. Commission may not 
presume that dust from hemp about which employee is work- 
ing is charged with disease germs, and so, when getting into 
his eye, is calculated naturally and unavoidably to result in 
ulcer thereof and therefore, in absence of evidence to that 
effect, may not make award on theory of ulcer being so caused. 
Pinto V. Chelsea Fibre Mills (N. Y.). Vol. VII 807 

405- (4) — In proceeding for compensation for death of watchman 
in a theater from injuries sustained at a time when he was 
alone in theater, evidence held to sustain finding that his in- 
juries were caused by falling from the stage. In death cases 
. same quality, of evidence as to conduct of deceased is not 
required as in case where he is alive and can testify. O'Sullivan 
V. A. H. Woods Theatre Co. (N. Y.). Vol. VII 803 

405-(4) — Evidence held insufficient to show* a causal relation be^ 
tween servant's accidental injury and his death from heart 
disease, so as to justify award. Nester v. Pabst Brewing Co. 
(N. Y.). Vol. VII ■. . . 796 

405- (4) — Where employee stated that while he was sawing timbers 
dirt or sawdust entered eye, and in his testimony stated that he 
was sawing timbers, and that the wind was strong, and that dust 
flew in his eye, it might be fairly inferred that sawdust from his 
sawing flew into his eye. Dickinson et al. v. Industrial Board of 
111. (111.) Vol. 1 28 

405- (4) — Evidence sufficient to sustain finding of Board that deceased 
met his death from accident and that he was performing a part 
of his duties at time and place required by such duties and, there- 
fore, his accident occurred in the course of employment Has- 
kell & Barker Car Co. v. Brown et al. (Ind.) Vol. 1 48 

405- (4) — Evidence that brickmaker, previously in good health, 
when attacked by vertigo or some similar disorder, while on 
brick pile some 15 feet above ^ound fell and was injured, held, 
to sustain Commission's findmg that injury was accidental. 
Santacroce v. Sag Harbor Brick Works. In re Travelers' Ins. 
Co. (N. Y.). Vol. i 1132 

405-(4) — Where injuries were sustained in a fight, evidence held to 
sustain finding that altercation grew out of n^atters connected 
with work and was not purely a personal one entirely outside 
scope of employment. Swift & (To. v. Industrial Commission 
(Ills.). Vol. IV .' 35 
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405-(4) — Applicant has burden of proof, but evidence sufficient to 
make reasonable person conclude applicant was injured while 
performing duties is sufficient. Swift & Co. v. Industrial Com- 
mission (Ills.).. Vol. IV 35 

.405-(4) — Under evidence, held employer and deceased employee 
under act and that accident arose out of employment. State 
ex rel. Gt. North'n Exp. Co. v. Dist. Ct. of Ramsey Co. 
(Minn.). Vol. IV 262 

405- (4) — Compensation for death of servant not to be allowed un- 
less testimony fairly gives rise to reasonable inference that 
death was attributable to injuries received — not essential to 
right of recovery thait petitioner establish injuries as proxi- 
mate cause of death, it being sufficient if they were producing 
cause — evidence held to sustain finding that death on certain 
date was caused by injuries received year and two months be- 
fore. Lundy v. Geo. Brown & Co. (N. J.). Vol. IV 119 

405-(4) — Finding of board that employee who suffered sunstroke 
had no opportunity to escape effects of exposure before col- 
lapse, held warranted by evidence. McCarthy's Case. In re 
Town of Danvers. In re Employers' Liab. Assur. Corp. 
(Mass.). Vol. IV .• 96 

405-(4) — Where deceased, drowned, was pipe fitter about furnaces 
in houses on a slip connecting with river, evidence held not 
to warrant conclusion that accident arose out of employment — 
burden is on applicant to prove that accident arose out of em- 
ployment by evidence and not based on conjecture or surmise. 
Wisconsin Steel Co. v. Industrial Commission (111.). Vol. IV. 16S 

405-(4) — Evidence held to warrant conclusion that abscess resulted 
from injury., G. H. 'Hammond Co. v. Industrial Commission. 
(III.). Vol. IV...... 176 

405-(4) — To sustain decree of award, must have been competent 
legal evidence of death or disablement, result of accident aris- 
ing out of and in course of employment — finding of commis- 
sioner that decedent sustained injury rather than died of dis- 
ease held supported by evidence — finding that injury arose out 
of employment held sustained by evidence. Mailman v. Record 
'Foundry & Machine Co. (Me.). Vol. IV 205 

405-(4)' — To prove accidental death, not necesskry to negative every 
other possibility; proof need not be direct and positive but by 
circumstances — where cook fell overboard from wharf to which 
his boat was moored, evidence held to sustain finding of acci- 
dental death. Westman's Case. (Me.). • Vol. IV 213 

405- (4) — Where decedent was employed as gatekeeper on a high- 
way, held under evidence that he was employed by defendant 
and was injured in course of employment — ^where decedent suf- 
fered accidental injury to foot, held under evidence that death 
resulted from accident. Doherty v. Grosse Isle Tp. (Mich.). 
Vol. IV 222 

405-(4) — Where employee, whose duties required him to visit local 
agents or dealers in state, was killed when sheriff's posse 
attempted to stop automobile in which he was riding, held that . 
findings that injury was accidental and arose out of and in the 
course of employment are sustained by evidence — evideixre does 
not call for finding that employee was injured by act of third 
person or fellow employee so as to be excluded from compensa- 
tion. Wold V. Chevrolet Motor Co. (Minn.). Vol. VI 699 

405-(4) — In proceedings for injuries to employee who fell into 

elevator shaft of building occupied by employer, evidence held 

to justify finding that claimant was legitimately seeking to 

reach place of work. Starr Piano Co. v. Indust. Ace. Comm. 

. (Cal.). Vol. V 14 
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405-(4) — In action on death of metal polisher employed by auto- 
mobile company, held there was some evidence arose out of 
employment. Zoladtz v. Dertiot Auto Spec. Co. (Mich.). 
Vol. IV 259 

405- (4) — Award of compensation by commission for permanent 
partial disability equivalent to total blindness of an eye held 
sustained by evidence. Pawling & Harnischfeger Co. et al. 
V. Midenberger et al. (Wis.). Vol. V 121 

405-(4)^ — Applicant has burden of proving accident arose out of 
employment by direct evidence or evidence by which inference 
can be fairly drawn. George S. Mepham & Co. v. Indust. 
Comm. (111.). Vol. V 36 

405-(4) — Evidence held insufficient to show with certainty, essential 
to overcome finding of commission, that teamster kicked by 
horse would not have died, if he had consulted physician after 
accident. Banner Coffee Co. v. Industrial Comm. et al. (Wis.). 
Vol. V 118 

405-(4) — Evidence held insufficient to support ^ finding that claimant 
in course of employment operating machine was injured on left 
side of body. Matoris v. Estey Piano Co. (N. Y.). Vol. V... 102 

405- (4) — Evidence that workrpan doing ordinary work felt pain in 
side and that next day physician found "right inguinal hernia 
(traumatic)," is insufficient to show accidental injury in course 
of employment. Cavalier v. Chevrolet Motor Co. (N. Y.). 
Vol. V 93 

405- (4) — Evidence insufficient to establish that a workman met his 
death by accident. Guthrie v. Detroit Shipbuilding Co. (Mich.). 
Vol. I 1035 

405- (4) — Evidence established accidental injury. In re Gibbons (N. 
Y.). Vol. I 697 

405- (4)— In an actioo by servant to recover from his master, evidence 
held to show that the injury was the direct result of "skylarking^" 
and practical joking, and not chargeable to the master. Tarpper 
V. Wcston-Mott Co. et al. (Mich.). Vol.1 1040 

405- (4) — ^A finding by the Board in action for the death of an ele- 
vator operator whose body was found in the elevator pit, that 
such employee met his death in the course of his employment was 
supported by the evidence. Wishcaless v. Hammond, Standish & 
Co. (Mich.). Vol. 1 1055 

405- (4)— -Evidence sustains the finding that the death resulted from 
injuries sustained while engaged in the performance of his duties. 
State ex rel. London & Lancashire Indemnity Co. v. Dist. of Hen- 
nepin County et al. Rush v. London & Lancashire Indem. Co. 
(Minn.). Vol. I 835 

405-(4) — Sufficient to show injury by accident to deceased arising 
out of ' employment and that it proximately caused his death. 
Bucyrus Co. v . Townsend et al. (Ind.) . Vol . 1 166 

405- (4) — Dependents need not present proof entirely excluding 
possibility that decedent's death was due to diseased heart. 
Bucyrus Co. v. Townsend et al. (Ind.). Vol. 1 166 

405-(4) — Evidence shows that decedent at the time of injury was 
performing part of his duties at time and place required 
by such, dutfes and, therefore, accident occurred in course of 
employment. Haskell & Barker Car Co. v. Brown et al. (Ind.). 
Vol. I 48 

405-(4) — Where employee stated that while he was sawing timbers, 
dirt or sawdust entered eye, that wind was strong, it might be 
fairly inferred that sawdust flew in his eye. Dickinson et al. 
V. Industrial Board of Illinois et al. (111.). Vol. 1 28 

405-(4) — Failing to support verdict, judgment is reversed. Davis 

V. Fowler Packing Co. (Kan.). Vol. I 385 
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405- (4) — Sufficient to establish fact of accidental injury to employee 
warranting an award. Kinney v. Cadillac Motor Car Co. 
(Mich.). Vol. 1 395 

405- (4) — Showed among other things that workman fell and - 
was hurt while working at a long inclined table, and while 
standing on a wet inclmed platform. Held that as against 
demurrer thereto evidence was sufficient to show that fall was 
accidental and that it arose out of employment. Madey et al. 
V. Swift & Co. (Kan.) . Vol. I 382 

405- (4) — Evidence sufficient to support conclusion that loss of 
claimant's eye was not due to unreasonable or wilful miscon- 
duct. Riley v. Mason Motor Co. et al. (Mich.). Vol. 1 406 

405- (4) — In a proceeding for compensation under Industrial 
Workmen's Compensation Act, questions as to whether the 
injury was caused by willful disobedience of orders will not 
be reviewed, where the finding recites that no such special 
defense was pleaded as required by Rule 10 of the Industrial 
Board; such rule being reasonable. Northern Indiana Gas & 
Electric Co. v. Pietzvak (Ind.) . Vol. I 590 

405-f4) — The act providing that ''death when mentioned as basis 
for right to compensation means only death resulting from 
such injuries," proof of injury, of an operation therefor and that 
after apparent recovery from effects of operation and anaes- 
thesia, the servant died from a disease existing before injury is 
clearly sufficient to establish death resulting from injury. 
Tucillo V. Ward Baking Co. In re Ocean Accident & Guar- 
antee Corp. (N. Y.) . Vol. I 439 

405- (4) — Evidence sufficient to sustain findings that deceased 
workman died from blood poisoning as result of injurv arising 
out of and in course of employment. State, ex rel. Albert 
Dickinson Co. et al. vs. District Coiyt, Hennepin County et al. — 
Rackman vs. Albert Dickinson (Mmn.). Vol. I 422 

405-(4) — Theory that claimant's disease of diabetes resulted 
from injury sufficient to sustain findings. Balzer vs. Saginaw 
Beef Co. et al. (Mich.). Vol. I 399 

405-(4) — Fireman after returning from dinner, put on his working 
clothes and went to engine and roundhouse and later was 
found dead, evidence warranted award. Meyers v. Michigan 
Cent. R. Co. (Mich.). Vol. 1 402 

405-^4) — Evidence showed that deceased died shortly of heart 
failure and there was no unexpected event in connection with 
his work. Johnson v. Mary Charlotte Mining Co. (Mich.). 
Vol. 1 393 

405-(4) — Evidence insufficient to show that deceased's injuries 
arose out of and in course of employment, which was running 
a coring saw. C. E. Peterson & (To. v. Industrial Board of 
Illinois et al. (III.) . Vol. I 335 

405-(4) — 'Evidence sufficient to justify board in finding that 
some marauder suddenly surprised night watchman and killed 
him because he was night watchman. Mechanics' Furniture 
Co. V. Industrial Board of Illinois et al. (111.). Vol. 1 529 

405- (4) — It being claimed that employee was injured by get- 
ting caustic in his eye because he did not wear glasses, thus 
violating rule of the employment, on evidence that caustic was 
spilled on employee's back when he was stooping down to pull 
his shirt off over his head. Industrial Commission had jurisdic- 
tion to determine that failure of employee to wear glasses was 
not cause of injury. Great Western Electro-Chemical Co. et al. 
V. Industrial Ace. Commission et al. (Cal.). Vol. 1 491 

18— -Digest 
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405- (4) — Sufficient to show that lifting of can of paint caused 
bursting of blood vessel and death. of an employee and was 
within the act. Southwestern Surety Ins. Co. v. Owens et al. 
(Tex.) Vol. I 271 

405-(4) — Evidence sufficient to justify board inferring that em- 
ployee fell from frost-covered and unguarded trestle and that 
death was not caused by apoplexy; it is not necessary for widow 
to exclude possibility that husband's death might have been due 
to apoplpctic shock, but merely to satisfy the board that fair 
preponderance of evidence that he received injury resulting in 
death arising out of employment. In re Uzzio (Mass.): Vol. I. 80 

405- (4)— Finding of 'commission that cancer resulted from 
fall of workman supported by evidence. Santa Ana Sugar Co. 
of Santa et al. v. Industrial Accident Commission et al. (Cal.). 
Vol. I 745 

405-(4) — Evidence sustained arbitrator's finding that accident 
to stockyard's employee pursuing customary course near rail- 
road tracks and killed by train was killed within course of em- 
ployment. Chicago Packing Co. v. Industrial Board of Illinois 
et al. (111.). Vol. I 749 

405- (4) — Evidence sustained finding of Board that deceased 
was not so intoxicated as to take him out. of course of em- 
ployment and that death did not result directly from intoxi- 
cated condition. Hahnemann Hospital v. Industrial Board of 
Illinois et al. (111.) . Vol. I 754 

405- (4) — Employee returning to city to spend Sunday from 
town to which he had been sent despite instructions to remain 
there did not sustain finding that accident arose out of employ- 
ment. International Harvester Co. of New Jersey v. Industrial 
Board of Illinois et al. (111.) . Vol. I 762 

405- (4) — Evidence showed that work of employee and another 
in getting suitable rock out of a car when there was none in 
a bin in which it was commonly stored for their use was within 
scope of employment. Southern Pac. Co. v. Industrial Acci- 
dent Commission et al. (Cal.). Vol. I 740 

405-(4)^Employee who had fallen off a boat and was swimming 
from front to stern when drowned, was acting within scope 
of employment. Boyle v. Mahony & Tierney (Conn.). 
Vol. I 937 

405- (4) — That employee's injury resulted in nephritis, which 
lowered his power to resist an attack of tuberculosis sustained 
Commission's finding that injury accelerated his disease. 
Retmier et al. v. Cruse (Ind.) . Vol. I 971 

405-(4) — Evidence sufficient to support finding of board that de- 
ceased servant met his death by accidentally inhaling illum- 
inating gas. Holnagle v. Lansing Fuel & Gas Co. et al. 
(Mich.). Vol. I 1010 

405- (4) — Award for injury to eyesight of employee burned in course 
of duties held warranted though oculists testified that defective 
eyesight was from other tauses, there being testimony that he 
previously had no ocular defect. Raina v. Standard Gaslight 
Co. of City of N. Y. (N. Y.). Vol. VI 490 

405- (4) — Evidence held to sustain conclusion of commission that 
employee contracted influenza in course of employment. City 
& County of San Francisco v. Indus. Ace. Comm. (Calif.). 
Vol. VI 428 

405-(4) — In proceeding for death of servant from peritonitis follow- 
ing operation, finding that death resulted from accidental in- 
jury in course of employment held not sustained by evidence. 
Hoffman v. Pierce Arrow Motor Car Co. (N. Y.). Vol. VI.. . 569 
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405- (4)— Finding that disease was accelerated by accident held 
legitimate inference from evidence. Finkleday v. 'Henry Heide, 
Inc. (N. Y.). Vol. VI 565 

405-(4) — Evidence held to warrant finding that cerebral hemorrhage 
was result of accident. St. Clair v. A. H. Meyer Music House 
(Mich.). Vol. VI 540 

405-(4) — Findings of trial court in action under act held sustained 
by sufficient evidence. State ex rel. George D. Taylor & Sons 
V. District Court of Ramsey County (Minn.). Vol. VI 698 

405- (4) — Evijlence held sufficient to sustain finding that death was 
due to injury received in course of employment. Wm. Rahr 
Sons Co. V. Indust. Comm. (Wis.). Supp., Vol. Bl 1705 

405-(4) — Evidence held to sustain board's finding that injury was 
caused by scufSing with fellow employee. In re Moore 
(Mass.). Supp.. Vol. Al 844 

405-(4) — Evidence held insufficient to prove that death of hotel 
porter resulted from accidental Injury arising out of and in 
scope of employment. Savoy Hotel Co. v. Indust. Board (III). 
Supp., Vol. Al 447 

405- (4) — Board's finding that accident arose out of employment 
held not warranted by evidence or inferences. In re Dube 
(Mass.). Supp.. Vol. Al 810 

405-(4) — Where timber-cutter froze thumb while at work, finding 
that freezing arose out of employment is sustained by evidence. 
State ex rel. Virginia & Rainy Lake Co. v. Dist. Court of St. 
Louis County (Minn.). Supp., Vol. Bl 1077 

405-(4) — Evidence held not conclusive of suicide and sustains find- 
ing of accident. State ex rel. Oliver Iron Mining Co. v. Dist. 
Court of St. Louis Co. (Minn.). Supp., Vol. Al 1041 

405-(4) — Evidence held to warrant finding that undertaker's assist- 
ant received fatal infection in course of employment. Blaess 
V. Dolph (Mich.). Supp., Vol. Al 872 

405-(4) — Evidence held insufficient to warrant board's finding that 
youth died* as result of injury sustained when employed in 
bowling alley. Perry v. Woodward Bowling Alley Co. 
(Mich.). Supp., Vol. Al 994 

405-(4) — Evidence held to warrant finding that accident occurred in 
employment. Napoleon v. McCullough (N. J.). Supp., 
Vol. Bl 1137 

405- (4) — Under circumstances, employee injured in answering pri- 
vate telephone call, held injury arose out of and in course of 
employment. In re Cox (Mass.). Supp., Vol. Al 804 

405-(4) — Evidence held to sustain finding that workman died as 
result of injury to finger received in course of employment, 
causing blood poisoning. Buhse v. Whitehead & Kales Iron 
Works (Mich.). Supp.. Vol. Al 883 

405-(4) — Evidence held insufficient to show that accident resulted 
in course of employment. Draper v. Regents, Univ. of Michi- 
gan (Mich.). Supp., Vol. Al 913 

405-(4) — Where injury resulted in pneumonia and typhoid fever 
set in and death occurred, held that such pneumonia was con- 
tributing cause. Vogeley v. Detroit Lumber Co. (Mich.). 
Supp., Vol. Al 1034 

405-(4) — Findings that injury constituted temporary partial dis- 
ability and not permanent partial disability, held supported by 
evidence. Porter v. Ritchie. State ex rel. Ritchie v. Dist. 
Court of Hennepin Co. (Minn.). Supp, Vol. Al , 1038 

405-(4) — Evidence held to support finding that death from rupture 
of blood vessel was result of accident in employment. State 
ex rel. Simmers v. Dist. Court, Stearns C6. (Minn.). Supp., 
Vol. B 1 1072 
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405- (4) — Evidence held sufficient to show that servant was in part 
of building where killed, pursuant to duty and was killed in 
employment. Reid v. Automatic Elec. Washer Co. (Iowa). 
Vol. VI 662 

405- (4) — Evidence did not support conclusion of Board that de- 
ceased employed as watchman of third, fourth and fifth floors 
of building and found in dying condition at bottom of elevator 
shaft, which elevator he had been forbidden to use, was called 
to shaft by any duty, or was performing duty when he fell. 
Moyer v. Packard Motorcar Co. (Mich.). Vol. Ill 756 

405-(4) — Evidence warranted finding that death arose out of em- 
ployment by reason of blood poisoning alleged to have been 
caused by cut or scratch received by deceased while engaged 
in cleaning bull gear. McRae v. Morgan & JW^right (Mich.). 
Vol. Ill 748 

405-(4) — Evidence held sufficient to sustain finding that injury to 
arm was cause of pneumonia which resulted in death. Ft. 
Wayne Rolling Mill Corporation v. Buanno et al. (Ind.). • 
Vol. Ill 626 

405-(4) — Where captain of tugboat, after being discharged, returned 
to boat, ate dinner, and collected his effects, and later his body 
was found in vicinity of pier at which boat was tied up, evi- 
dence insufficient to warrant award against employer. In re 
Whalen. Whalen v. Stanwood Towing Co. et al. (N. Y.). 
Vol. Ill 510 

405- (4)' — Evidence showed injury to servant which developed into 
tuberculosis of bones was one arising in course of employment, 
fact that servant was predisposed to that affliction not changing 
result. Wabash Ry. Co. v. Industrial Commission et al. (111.). 
Vol. Ill 435 

405- (4) — Facts surrounding accident held to warrant conclusjon 
that death arose out of employment. Great Lakes Dredge & 
Dock Co. V. Totzke et al. (Ind.). Vol. Ill 448 

405-(4) — In proceedings for death of woman store employee, evi- 
dence warranted finding of Board that employee fell because 
she struck her toe or heel against outer edge of top step — if 
deceased employee had fallen and received injury she did while 
actively engaged in performance of duties in employer's store 
and hazard of employment, though cause might rest in con- 
jecture. Hallett's Case (Mass.). Vol. Ill 481 

405- (4) — Facts proven sufificient to warrant inference that servant 
watchman, guarding trench where gas was leaking, met his 
death from asphyxiation while engaged in performing duties 
assigned by master. Manziano et al. v. Public Service Gas 
Co. (N. J.). Vol. Ill 488 

405-(4) — Master liable though no one s/iw from whjat source flying 
piece of board which killed employee came— evidence suflFicient 
to sustain finding that injury in chest caused pneumonia result- 
ing in death. 'Hanna v. Michigan Steel Castings Co. et al. 
.(Mich.). Vol. Ill 322 

405- (4) — Award of damages by referee and Board tb piano mover's 
widow approved by court of common pleas on ground that de- 
ceased died from abscess brought about by violent exertion 
and strain and resulting pneumonia, sustained by evidence. 
Wolford V. Geisel Moving & Storage Co. (Pa.). Vol. Ill 798 

405-(4) — Evidence sustained finding that employee was injured by 
unexpected dropping of truck into hole causing rupture. Schan- 
ning V. Standard Castings Co. et al. (Mich.). Vol. Ill 331 

405-(4) — Rupture caused by jerk and strain was an "accidental in- 
jury." Schanning v. Standard Castings Co. et al. (Mich.). 
Vol. Ill 331 
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'405- (4) — Evidence there was no causal connections between injury 
and tuberculosis from which decedent died, held to support 
decision of Board in favor of insurer. McCarthy's Case 
(Mass.). Vol. Ill 141 

405-(4) — Membef of Board hearing case and full board, were not 
bound to accept conclusions of medical witnesses as to whether 
employee was dead when he fell on machine or wnether living 
so that machine caused deaths-evidence sustained finding of 
Board that deceased employee was alive when he fell on ma- 
chine. Dow's Case. In re American Mut. Liabilitv Ins. Co. 
(Mass.). Vol. Ill '. 144 

405- (4) — Evidence held insufficient to show that servant's death 
irom blood clot and pressure on brain was result of injury re- 
ceived while in course of employment. Hansen et al. v. Turner 
Const. Co. et al. (N. Y.). Vol. Ill 168 

405-(4) — Evidence sustained judgment that loss of eyesight was 
caused by accident complained of, and not by pre-existing dis- 
eased condition. Nelson v. Industrial Insurance Department 
(Wash.). Vol. Ill 199 

405- (4)^ — Evidence sustained finding that employee died from acci- 
dent arising out of employment and not from injuries inten- 
tentially self-inflicted. Bekkedal Lumber Co. v. Industrial 
Commission of Wisconsin et al. (Wis.). Vol. Ill 212 

405- (4) — In proceeding for compensation for death of employee 
due to hypostatic pneumonia, evidence sufficient to support 
finding that death resulted from accident arising out of em- 
ployment. Bergstrom v. Industrial Commission et al. (III.). 
Vol. Ill 232 

405-(4) — Fact of injury or death of servant and that it occurred in 
connection with his employment so as to merit award may be 
shown by circumstantial evidence — in proceedings for award 
for death of coal miner, held that there was evidence tending 
to show that death arose out of employment. Smith-Lohr Coal 
Mining Co. v. Industrial Commission et al. (111.). Vol. III.. 250 

405-(4) — Finding of Board that injury to servant, received while in 
employment of defendant and for which payments were being 
made under award, contributed to later injury received while on 
street car and was aggravated by it, held not unsupported by 
evidence. Adams v. W. E. Wood Co. et al. (Mich.). Vol. Ill 311 

405-(4) — Where only witness in widow's proceedings for compen- 
sation for husband's deatt, who saw accident, testified falling 
box only struck husband's toe, but death was caused by blood 
clot in intestines which originated in thigh, testimony of hus- 
band's statements being only evidence that falling box struck 
thigh, award could not stand; Ginsberg v. Burroughs Adding 
Mach. Co. (Mich.). Vol. Ill 317 

405-(4) — Evidence suflFicient to sustain finding of Board that injured 
employee, watchman at one building, had gone to another 
building of employer, where he was injured by falling down 
elevator shaft, on business of his own, so that he was not in- 
jured in course of employment. Borch v. Simon J. Murphy 
Co. (Mich.). Vol. Ill 746 

405-(4) — Evidence held to sustain finding that deceased accidentally 
drowned himself while engaged in duties in course of employ- 
ment. Kropf V. Mich. Bean Co. (Mich.). Vol. VI 686 

405-(4) — Evidence that employee contracted incapacitating disease 
while working under direction of superintendent, held sufficient 
to sustain award. Engels Copper Mining Co. v. Indus. Ace. 
Comm. (Cal.). Vol. VI 624 

405-(4) — Evidence held to justify finding in employee's favor. 

Hackley-Phelps-Bonnell Co. v. Indus. Comm. (Wis.). Vol. VI. 724 
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405-(4) — Pathologist's testimony connecting employee's injury with 
cause of death held sufficient to justify commission in so finding 
— absolute proof or mathematical demonstration is not required 
to connect employee's injury with cause of death, providing law 
does not require absolute certainty. Santa v. Indust. Ace. 
Comm. (Cal.). Supp., Vol. Al . : 192 

405-(4) — Where watchman's body was found at bottom of stair 
well, with record of evidence as stated, evidence held to justify 
award. Fogarty v. Nat'l Biscuit Co. In re Employers' Liab. 
Assur. Corp. (N. Y.). Supp., Vol. Bl 1189 

405-(4) — Evidence held to sustain finding that death was by rupture 

of blood vessel from exertion in course of work. State ex rel. • 
Puhlman v. Dist. Court of Brown County (Minn.). Supp., 
Vol. Bl 1065 

405- (4) — Findings of commission that employer knew that deceased 
and other employees operated elevator that caused his death, 
although contrary to rules and that employer had not made 
plain danger to deceased, held not sustained by evidence. 
Pacific Coast Cas. Co. v. Pillsbury (Cal.). Supp., Vol. Al 227 

405- (4) — Evidence held to show deceased freight traffic clerk was 
^not injured in course of employment. Northwestern Pac. Ry. 
*Co. V. Indiist. Ace. Comm. (Cal.).' Supp., Vol. Al 178 

405-(4) — Evidence held to warrant finding that servant engaged 
in sacking pulverized grain contracted disease by reason of 
employment. Hartford Ace. & Indemn. Co. v. Indust. Ace. 
Comm. (Cal.). Supp., Vol. Al 223 

405-(4) — Evidence held to justify inference that injury to deceased 
was caused by assault and not by fall. — Coroner's verdict was 
alone sufficient to make prima facie proof of fact of such 
assault. Ohio Building Safety Vault Co. v. Indust. Board (111.). 
Supp., Vol. Al 424 

405- (4) — Where employee developed disease as result of exposure 
following accident in plant, evidence held to show that disease 
arose out of and in course of employments-evidence held to 
support award for compensation for nephritis. United Paper- 
board Co. V. Lewis (Ind.). Supp., Vol. Al 518 

405- (4) — Evidence held to support finding that decedent was injured 

in course of employment. In re Bean (Mass.). Supp., Vol. Al. 787 

405- (4) — Evidence held to support finding that injury arose out of 
employment under contract to unload coal. Decatur Ry. & 
Light Co. V. Indust. Board (111.). Supp., Vol. Al 373 

405-(4) — Burden of proof rests upon daimant who must furnish 
evidence that injury arose out of employment. Ohio Building- 
Safety Vault Co. V. Indust. Board (111.). Supp., Vol. Al 424 

405-(4) — Claimant must show by direct or circumstantial evidence 
accidental injury arising out of employment; finding cannot 
rest upon conjecture or possibility. Albaugh-Dover Co. v. 
Indust. Board (111.). Supp., Vol. Al 299 

405- (4) — Evidence sustained award of Industrial Board to employee 
suflFering hernia, injured while lifting bale of wire. Puritan 
Bed Spring Co. v. Wolfe (Ind.). Vol. Ill 39 

405- (4) — Where flour salesman, whose duty it was to solicit orders 
and telephone them to his employer was struck by automobile 
while crossing street, evidence held to justify finding that he 
was crossing street in order to solicit from another customer 
and was still engaged in duties when struck. Bachman v. 
Waterman (Ind.). Vol. Ill 115 

405-(4) — Evidence together with proper inference therefrom, held 
to sustain finding that injury resulted from accident arising 
out of and in course of employment. New Castle Foundry Co. 
V. Lysher (Ind.). Vol. Ill 119 
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405-(4) — Evidence sustained finding that accident resulting in death 
of decedent traveling man in driving employer's auto on way 
home arose in course of employment. State ex rel. London & 
Lancashire Indemnity Co. of America v. District Court of 
Hennepin County et al. (Minn.). Vol. Ill 337 

405-(4) — Statement in employer's report of accident to Commis- 
sion that elevator operator lost control of car, which fell, and 
that employee was in car and was injured makes prima facie 
case in favor of injured employee — testimony of physician suf- 
ficient to support conclusion that injury was proximately 
caused by accident. F. Eggers Veneer Seating Co. et al. v. 
Industrial Commission of Wisconsin et al. (Wis.). Vol. 1 1 1.. 396 

405-(4)-~Unimpeached report of master to Board stating manner of 
accident and injury to servant and that same is within scope 
of employment, together with other evidence, suflFicient to sus- 
tain Board's award. Hege & Co. et al. v. Thompkins et al. 
(Ind.). Vol. III.... 451 

(5). Dependents. 

405-(5) — Finding of commission that mother receiving $50 per 
month from deceased was partially dependent to extent of 56 
per cent, of total dependency held unsupported by evidence. 
Rock Island Bridge & Iron Works v. Industrial Commission. 
(III.). Vol. IV 33 

405- (5) — Evidence held to support finding that claimant was living 
with deceased as wife at time of death and dependent. Doherty 
V. Grosse Isle Tp. .(Mich.). Vol. IV 222 

405- (5) — In absence from evidence that deceased son either wholly 
or in part supported parents during year prior to accident, 
award to parents will not be sustained. Profeta v. Retsof 
Mining Co. (N. Y.). Vol. IV 444 

405- (5) — Statement of "officer in charge" as to birth of decedent 
and claim of dependency by alleged parents is not competent 
evidence, certified copy of record being essential. Bonnano v. 
Metz Bros. Co. (N. Y.). Vol. IV 427 

405-(5) — Evidence held insufficient to show that wife claiming com- 
pensation for death of husband, had deserted him. James 
Black Dry Goods Co. v. Iowa Indust. Com'r (Iowa). Vol. IV. 379 

405-(5) — Evidence held insufficient to show deceased employee's 
parents living in foreign country were dependent upon him — 
necessary to establish by competent evidence that claimants 
were dependents. Bonnano v. Metz Bros. Co. (N. Y.). Vol. 
IV 427 

405-(5) — In action by parents residing in foreign country for death 
of son, evidence held sufficient to show he had contributed to 
support for one year prior to accident. Drummond v. Isbell- 
Porter Co. (N. Y.). Vol. IV..... 535 

405.(5) — Findinj^s of trial court that decedent met death while not 
engaged in course of employment but when furthering personal 
interests held sustained bv evidence. State ex rel. Niessen v. 
Dist. Ct. of Ramsey Co. (Minn.). Vol. IV 109 

405-(5) — Evidence held to support findings of board that earnings 
of decedent's stepmother were merely sufficient for her own 
support and that decedent, feeling obligation, made certain 
monthly payments for support of half brother. O'Flynn's 
case (Mass.). Vol. IV 105 

405.(5) — Finding of partial dependency is sustained by evidence 
that parents did in fact depend in part on son's earnings, 
although fathet had income and means stated. Fennimore v. 
Pittsburgh-Scammon Coal Co. (Kan.). Supp., Vol. Al 611 
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405- (5) — Facts as stated warranted board in drawing inference 
that father was "dependent" on son. In re Peters (Ind.). 
Supp., Vol. Al 552 

405-(5) — Testimony of deceased's brother as to letters received 
from parents in Italy stating their dependency upon remit- 
tances sent by brother held no evidence of dependency upon 
deceased — so called certificates of "mayor" and "official" of 
town in Italy as to dependency held insufficient. Pifumer v. 
Rheinstein & Haas, Ipc. (N. Y.). Vol. IV 136 

405-(5) — Where husband contributed substantially to support of 
wife and child in Europe during all years of his absence in 
U. S., and her earnings were trifling, finding of total depend- 
ency was justified. Kalcic v. Newport Mining Co. (Mich.). 
Supp., Vol. Al 948 

405- (5) — Finding that claimant was not voluntarily living apart 
from husband therefore was not deprived of presumption of 
dependency held supported by evidence. State ex rel. Geo. J. 
Grant Const. Co. v. Dist. .Court, Ramsey County (Minn.). 
Supp., Vol. Bl : 1057 

405- (5) — Evidence held sufficient to show that wife of injured serv- 
ant, living apart from him, was doing so under arrangement to 
receive assistance from him — and that such wife, living abroad, 
was dependent upon him. Ludwig (Austrian Consul) v. Amer. 
Car & Foun'y Co. (Mich.). Supp., Vol. Al 969 

405-(5) — Evidence held sufficient to support findings that claimant 
was not guilty of intentional or willful misconduct in failing 
to return to employer's doctor for further treatment — evidence 
held insufficient to show that injury to thumb would have been 
healed in three weeks under any treatmertt. Oniji v. Stude- 
baker Corp. (Mich.). Supp., Vol. Al .^ 984 

405-(5) — Fact that employee signed card stating that no persons 
were dependent on him is evidence only and is not conclusive 
on issue of dependency. Northern Redwood Lumber Co. v. 
Indust. Ace. Comm. (Cal.). Supp., Vol. Al 267 

405- (5) — Where widow, claimant, has been living apart from de- 
ceased for justifiable reasons, unless she had condoned his. 
offense, condonation is affirmative defense and must be clearly 
shown — evidence held to justify finding that deceased was 
under legal obligation to support wife at time of death. H. G. 
Goelitz Co. V. Indust. Board (111.). Supp., Vol. Al 394 

405-(5) — Facts held sufficient for consideration of board to deter- 
mine whether wife, children or brother were partial depend- 
ents. In re Carroll (Ind.). Supp., Vol. Al 544 

405-(5) — PlaintiflF held dependent. Parson v. Murphy (Neb.). 

Supp., Vol. Bl 1100 

405- (5) — Finding of Board that deceased, living with and receiving 
mail at house of mother, to whose support he contributed, was* 
not living with wife who was working and who lived with her 
mother held justified by evidence so that presumption of total 
dependency did not obtain. Breakey's Case (Mass.). Vol. V.. 865 

405- (5) — Evidence held not to show that commutation was for best 
interest of beneficiary. H. W. Clark Co. v. Indust. Comm. 
(111.). Vol.V 805 

405- (5) — Evidence held insufficient to sustain finding that claim- 
ant made average weekly wage of $28.84 whjen her regular 
wages were $2.50 per day. Vaughn v. Barnet Leather Co. (N. 
Y.). Vol. VI 90 

405- (5) — Testimony as to dependency sufficient to make applicable 
statutory presumption, in connection with documentary hearsay 
evidence, will sustain finding. 'Hanson v. Flinn»0'Rourke Co., 
Inc. (N. Y.). Vol. VI 476. 
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405- (5) — Proof that deceased employee, nineteen-year-old farmer 
boy who was parent's chief help on rented farm, sought tem- 
porary employment to obtain money with intent to return to 
assist parents who were poor and failing in health and strength, 
held to justify finding that they were dependent. Southern 
Surety Co. v. Hibbs (Tex.). Vol. VI 224 

405-(5) — Evidence held to show actual dependency on son — where 
persons of limited means, otherwise entitled to compensation, 
actually received contributions for support from wages, facts 
constitute evidence strongly tending to establish dependency. 
Day V. Sioyx Falls Fruit Co. (S. D.). Vol. VI 216 

405-(5) — Held where decedent gave mother practically all wages, 
yet as father \Vas in good health and followed occupation, and 
sister, earning $120 a month, contributed nothing to support of 
parents, finding that parents were not dependent was war- 
ranted. Budnick v. White Bros. (Del.). Vol. VI 13S 

405-(5) — Fact that relator was voluntarily living apart from hus- 
band removed presumption of dependency and evidence shows 
no actual dependency within act. Kile v. District Court, Hen- 
nepin Co. (Minn.). Vol. VI 344 

405- (5) — Where no claim had been made for compensation for 
employee's death, although over three vears had elapsed and 
no relatives were present at his funeral and no inquiries had 
been made concerning him, held that Commission was war- 
ranted in finding there were no dependents. Inter-Urban 
Const. Co. V. Indust. Comm. (Utah). Vol. VIII 650 

405-(5) — Evidence held not to show claimant's dependency on 
daughter. Sindle v. E. I. Du Pont de Nemours & Co. (N. J.). 
Vol. VIII 734 

405-(5)— Facts conceded or found by commissioner showed father 
assisted in support of son, alleged not to be in best of health, 
did not justify conclusion of commission — who erroneously 
ignored evidence that claimant was unduly pampered by father 
and possibly somewhat lacking in enterprise — that claimant 
was partial dependent. Gherardi v. Connecticut Co. (Conn.). 
Vol. II 2U 

405-(5) — Evidence sufficient to support verdict rendered by jury 
upon proof of claim predicated upon dependency must be re- 
garded as also sufficient to support claim for compensation out 
of workmen's compensation fund, based upon same ground. 
Poccardi, Royal Consul v. Ott, Compensation (Tom'r (W. Va.). 
Vol. II 949 

405-(5) — No warrant for finding that deceased contributed to 
father's support by sending money to him in Austria, the sole 
basis of which is testimony by deceased's depositary that de- 
ceased had requested an advancement of money, saying it was 
intended for such purpose. Western Indemnity Co., Inc., et al. 
V. Industrial Ace. Commission of State of California (Cal.). 
Vol. I 300 

405-(5) — Finding of board that wife was living with husband at 
time of death will not be disturbed on the ground that evi- 
dence is conflicting. Muncie Foundry & Machine Co. v. Coffee 
(Ind.). Vol. I 7a 

405- (5) — While the evidence shows that plaintiff was living apart from 
her husband, it fails to show that she was doing so voltmtarily. 
State ex. rel. London & Lancashire Indemnity Co. v. District Court 
of Hennepin County et al. Rush v. London & Lancashire In- 
demnity Co. (Minn.). Vol. I 835 

405- (5) — Findings held to establish partial dependency of father 
and mother of deceased. Geo. A. Lowe Co. v. Indus. Comm. of 
Utah (Utah). Vol. VI , 511 
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405- (5) — Finding that wife had neither received nor sought sup- 
port from employee for years and was suing him for a 
divorce without claiming alimony, that she was not in fact 
dependent on him was supported by evidence — assuming that 
wife was conclusively presumed dependent upon employee for 
support, still where there were children also dependent on him, 
commission had power to award compensation in proportion to 
their respective needs and in such manner as might be just 
and equitable, even to the total exclusion of the wife. Perry 
et al. V. Industrial Ace. Commission et al. (Cal.) Vol. 1 474 

405-(5) — Evidence held to establish that aged mother in poor cir- 
cumstances, residing in Italy, whose children lived in this coun- 
try and to whom deceased had been sending periodical sums 
for her support, was entitled to compensation as dependent. 
Venuto v. Carter Lake Club (Neb.). Vol. VI 594 

405-(5) — Evidence held insufficient to support finding of depend- 
ency on part of mother and infant brother of decedent who 
paid mother $15 per week. Fosket v. A. J. Buschmaiin Co. 
(N.. Y.). Vol. VI 562 

405-(5) — Evidence held to justify findings that at time of accident 
claimant widow was living apart from hubsand for justifiable 
cause, and was dependent within meaning of statute. Gates 

V. A. G. Dewey Co. (Vt.). Vol. VI 719 

' 405-(5) — Evidence examined and found insufficient to sustain find- 
ing of plaintiffs partial dependency on their 24-year-old son 
for support. McGarvie et ux. v. Frontenac Coal Co. (Kan.). 
Vol. Ill 46 

405- (5) — Under evidence mother and youngest brother of deceased 
were not dependent upon him for support at time of death. 
Wilkes et al. v. Rome-Wire Co. et al. (N. Y.). Vol. Ill 174 

405-(5) — Evidence that deceased employee paid mother $8 a week 
when working, which enabled her to run household, consisting 
of herself, husband, son, daughter and to her children more 
easily than after she was deprived of son's contribution, legally 
sufficient to show that mother was partially dependent though 
husband was alive and not incapacitated. Grant et al. v. Kot- 
wall (Md.)/ Vol. Ill 735 

405-(5) — Evidence is sufficient to sustain finding that claimant's 
father and mother were dependent. Benjamin F. Shaw Co. v. 
Palmatory et al. (Del.). Vol. Ill 424 

405-(5) — In proceeding by wife under act for death of husband with 
whom she was not living evidence held to show she was not 
dependent on him. Burdick v. Grand Trunk Ry. System 
(Mich.).. Vol. V 266 

405-(5) — Evidence held to show decedent's widow whose mind had 
been impaired for years and who had spent much time in 
various hospitals but was living temporarily with son in an- 
other city when husband was killed, was living with her hus- 
band at time of his death. Belle City Malleable Iron Co. v. 
Indust. Comm. (Wis.). Vol. V 333 

405-(5) — Evidence in support of claim for death of minor employee 
who turned earnings over to mother living with father, held to 
require finding of mother's partial dependency instead of total 
dependency. Keller v. Industrial (Commission et al. (111.). 
Vol. V • :. 665 

405-(5) — Evidence held to support findings of Commission that' 
father was not shown to be incapable of or actually disabled 
from earning his own living. Picardi v. Indust. Comm 
(Colo.). Vol. VIII ; 493 

405-(5) — Claimant's " relationship to deceased held not shown. 

Brown v. Long Mfg. Co. (Mich.). Vol. VIII .' 33 
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405-(5) — Evidence held insufficient to show that alleged dependents, 
non-resident aliens, were living. Keystone Steel & Wire Co. 
V. Indust. Comm. (111.). Vol. V 40 

405-(5) — Award to infant brother held erroneous, there being no 
evidence that infant was dependent on deceased or that father, 
natural guardian was unable to support him — award in favor of 
grandfather of deceased employee held not warranted by evi- 
dence as to dependency. Mulraney et al. v. Brooklyn Rapid 
Transit Co. (N. Y.). Vol. V 731 

405- (5) — Testimony tending to show there was actual separation 
in nature of estrangement between widow, claimant under act, 
and deceased employee of more than year and one-half, prior 
to fatal accident, held sufficient to support finding of commis- 
sion that parties were not living together. Smith v. Indust. 
Comm. (Wis.). Vol. V 123 

405-(5) — Evidence deceased sent two sums of money, three and one 
years before accident, to father, is insufficient to establish de- 
pendency. Peabody Coal Co. v. Indust. Comm. (111.). Vol. V. 57 

405-(5) — Evidence held not to sustain award for permanent loss 
of coal miner's eye as result of accident. Spring Valley Coal 
Co. V. Indust. Comm. (111.). Vol. V 64 

405-(5) — Order of probate court finding woman was widow of de- 
ceased and only person entitled to aw^ard, is not even prima 
facie evidence against employer to show such applicant was 
decedent's widow — to recover for death of employee where only 
claimant was woman who ha4 sustained adulterous relations 
with decedent, evidence held insufficient to warrant finding such 
claimant was decedent's widow under common-law marriage. 
Illinois Steel Co. v. Indust. Comm. (111.). Vol. V 199 

405-(5) — Evidence held to support finding of trial judge that de- 
cedent's father was dependent upon him. Halbeisen v. H. 
Koppers Co. (N. J.). Vol. VIII 410 

405-(5) — In tlaim for compensation for death of minor daughter, 
evidence held not to show mother, claimant, dependent on earn- 
ings of decedent. Frey v. McLoughlin Bros., Inc. (N. Y.). 
Vol. IV 133 

405-(5) — Evidence held to sustain finding of dependency. Driscoll 
v. Jewell Belting Co. (Conn.). Vol. VIII .' 345 

405-(5) — Dependency must be proved by legal evidence — evidence 
held insufficient to establish dependency and relationship of 
alien claimants. Vassilakis v. Fairfax Hotel Co. (N. Y.). 
Vol. VII 139 

405-(5)— »Held that there was evidence from finding of dependency 
could be made, and that injury was in employment. Levitan 
Embroidery Works v. Lamatina (N. J.). Vol. VII 87 

405-(5) — Dependency must be proved by competent evidence — 
evidence held insufficient to establish dependency of alien 
father. Eretza v. Ft. Montgomery Iron Works (N. Y.). Vol. 
VII 98 

405-(5) — Evidence held not to show dependency of father and 
mother. Hermann v. Amer. Ry. Express Co. (N. Y.). Vol. 
VII 669 

405-(5) — Where son's contributions to support of his parents were 
not needed when crops on father's farm were good, but were 
needed when father's income was insufficient, finding that 
parents were dependents will not be disturbed bv court. 
Richardson Sand Co. v. Indust. Comm. (111.). Vol. VII 581 

405-(5) — Held that evidence did not clearly preponderate against 
finding of board that applicant was not a dependent. Morgan 
V. Butte Central Min. & Mill. Co. (Mont.). Vol. VII 462 
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405-(5) — Evidence held to show claimant's temporary total dis- 
ability. Lawson v. N. Y. & P. R. S. S. Co. (La.). Vol. VII.. 426 

405- (5) — Evidence held to justify conclusion that deceased denied 
custody of minor child by divorce decree had voluntarily 
resumed parental relations and obligations, and assumed burden 
of child's maintenance, education add' support.* .Pacific Gold 
Dredging Co. v. Indust. Accident Comm. (Calif.). Vol. VII.. 266 

405-(5) — Evidence held to prove that applicants were partial de- 
pendents. Hoosier Veneer Co. v. Stewart (Ind.). Vol. VII... 289 

405- (5) — In proceeding by mother to obtain, compensation for 
death of son, facts held insufficient to show dependency. HoflF- 
man v. Van Benthugsen (N. Y.). Vol. VII 473 

405-(5) — Board's finding that widow in Italy was totally depend- 
ent upon earnings of her deceased husband for support 
and that her three children were totally dependent cannot be 
sustained on evidence showing that, though she had received 
money from husband since he came to the United States, not- 
withstanding he owned house she lived in in Italy — compensa- 
tion goes to those dependent on earnings of decedent and not 
those supported by him. In re Derinza. In re Pucci. In re 
Contractors' Mut. Liability Ins. Co. (Mass.). Vol. I. 795 

405- (5) — Evidence held sufficient to support the Board's finding of a 
condition of partial dependency. In re McMahon. In re Mas- 
sachusetts Employees' Ins. Ass'n (Mass.) Vol. 1 387 

405- (5) — Evidence held to show claimant's partial dependency on 
unmarried son although decedent had not contributed anything 
for a period of seven weeks prior to his dearth after having 
left home. — Evidence upon which Board may act as establishing 
partial or entire dependency of claimant, need not be direct 
but may be circumstantial. Kostamo v. H. G. Christman Co. 
(Mich.). Vol. VIII 544 

405-(5) — Highest degree of evidence of dependency is not required, 
and it is sufficient if there is some evidence of a probative 
character to support findings of Commission. Bennett v. Page 
Bros. (N. Y.). Vol. VIII ; 611 

(6). Compensation. 

405-(6) — Evidence held not to warrant finding that claimant could 
not obtain employment during certain period by reason of his 
injuries, having left work paying same wages as he had re- 
ceived prior to injury without explanation. Jordan v. Decora- 
tive Co. (N. Y.). Vol. VIII 115 

405- (6) — Evidence held to sustain finding that applicant was totally 
disabled, although he was able to earn ^ood wages but not 
equal to those he earned previous to injury. Margenovitch 
V. Newport Mining Co. (Mich.). Vol. VIII . ', 91 

405- (6) — Finding that injured employee was not totally incapaci- 
tated held supported by testimony, r Strong v. Sonken-Galamba 
Iron & Metal Co. (Kan.). Vol. VlII 224 

405-(6) — Evidence held insufficient to show permanent loss of use 
of leg. St. Louis Smelting & Ref'g Co. v.' Indust. Comm. (111.). 
Vol. VIII 366 

405- (6) — Award held unsupported by evidence, claimant appearing 
to be "malingerer." Dunn v. Brooklyn Rapid Transit Co. (N. 
Y.). Vol. yill 613 

405- (6) — Compensation not allowable without showing inability to 
secure work in former empl6)rment or impairment of ability. 
Capone's Case (Mass.). Vol. VIII 542 

405-(6) — ^Evidence held to justify increase of compensation award. 
Western Foundry Co. v. Indust. Comm. (111.). Vol. VIII 701 
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405-(6) — Uncontradicted medical testimony that operation of minor 
nature on workman's arm offered good chance of restoring 
use of hand, which otherwise would be permanently disabled, 
and that operation wjis attended with little or no risk, and 
. could not injure arm, held not to sustain commission's finding 
that workman's refusal to undergo operation at employe's 
expense was reasonable. Myers v. Wadsworth Mfg. Co. 
(Mich.). Vol. VIII 549 

405- (6) — Evidence held to justify finding of compensable disability. 
London Guar. Ace. Co., Ltd., et. al. v. Ind. Comm. (Colo). 
Vol. VIII 678 

405-(6) — Evidence held insufficient to sustain allowance of weekly 
sum for partial permanent incapacity in that it was uncertain 
as to how much less claimant could earn in suitable emplov- 
ment. Union Colliery Co. v. Indust. Comm. (111.). Vol. VIII. 790 

405-(6) — Evidence held insufficient to sustain award for partial 
loss of use of leg. Studebaker Corp. v. Warner (Ind.). Vol. 
VIII 799 

405-(6) — Percentage of permanent partial loss of normal efficiency 
is ultimate fact and may be determined by trial court from all 
evidence showing nature and permanency of injuries and condi- 
tions before and after, without direct evidence of such per^ 
centage. Knuflfke v. Bartholomew (Neb.). Vol. VIII 867 

405- (6) — Actual earnings of injured employee in other employment 
since receiving his injury is not conclusive on commission as to 
extent of impairment of earning capacity but other matters may 
also be considered by it — testimony by defendant of inability 
to do certain work is insufficient to enable commission to fix . 
therefrom amount of impairment of his earning capacity — find- 
ing of impairment of earning capacity must be based on com- 
petent testimony-;— evidence held 'not to sustain finding of im- 
pairment of earning capacity. Old Ben Coal Corp. v. Indust. 
Comm. (111.). Vol. VII 589 

405-(6)— -Evidence held to sustain finding as to amount of daily 
earnings of others of same class as deceased employee doing 
same work during preceding year. Southern Surety Co. v. 
Hibbs (Tex.). Vol. VI 224 

405-(6) — Where employee had received compensation while out of 
work because of injury and returned to work and had been 
thereafter discharged, evidence held to sustain finding that he 
had regained his capacity for work before being discharged. 
Bianchi v. Board of Com'rs of Port of New Orleans (La.). 
Vol. VI 317 

405-(6) — In action for death of employee, held under facts that 
court properly awarded lump sum rather than weekly allow- 
ance. Hartford Ace. & Indem. Co. v. Durham (Tex.). 
Vol. VI 395 

405- (6) — Evidence held insufficient to prove employee was* suffer- 
ing permanent partial disability beyond loss of one finger, for 
which he received compensation, by reason of stiffness o\ 
two other fingers. Hardin v. Higgins Oil & Fuel Co. (La.). 
VoL VI 446 

405-(6) — Award for loss of 72% of use of hand because of loss of 
thumb and forefinger, based solely on table adopted by resolu- 
tion of commission fixing percentage of loss of use of hand oc- 
casioned by specified injuries, must be set aside. Bubniak v. 
John K. Stewart & Sons (N. Y.). Vol. VI 577 

405-(6) — Held that sum allowed for medical expenses was sup- 
ported by evidence. Villalobos v. Cudahy Packing Co. (Kan.). 
Vol. IV 385 



Digitized by 



Google 



286 WORKMEN'S COMPENSATION 

405-(6) — Evidence sustains finding that employee met death in 
course of employment — ^^children under 16 conclusively pre- 
sumed dependents and where father had deserted the deceased 
mother several years before, children are "orphans" for pur- 
pose of fixing award. State ex rel. Radisson Hotel v. Dist. 
Court of Hennepin Co. (Minn.). Vol. IV 418 

405-(6) — Evidence of insurer under act, held sufficient to show law- 
ful claim had been made by injured employee and paid by 
insurer to entitle it to be subrogated to employee's rights 
against party causing injury. Royal Indem. Co. v. Midland 
Counties Pub. Serv. Corp. (Cal.). Vol. IV 689 

405-(6) — Burden of claimant, in second claim for same injury, of 
showing continuance of incapacity to work, held not met. 
Nidds v. Sterling Ceiling & Lathing Co. (N. Y.). Vol. VII. .. . 802 

405- (6) — Evidence held not to show continuing disability of claim- 
ant. Grunsick v. Charles Schaefer & Son (N. Y.). Vol. VII. . 790 

405-(6) — Award to workman for proportionate loss of hand, based 
on personal examination by commissioner without considering 
testimony, held invalid as being arbitrary. Schermerhorn v. 
General Electric Co. (N. Y.). Vol. VII 814 

405-(6)— Evidence held to show that injured employee verbally 
claimed compenastion within six-month period. Moustgaard v. 
Industrial Commission et al. (111.). Vol. III...: 600 

405- (6) — Evidence held not to prove disability subsequent to date 
when injured workman was pronounced well and able to 
work. Chimora v. Internat. Ice Cream Co. (N. Y.). Vol. VII. 96 

405- (6) — Claimant held not entitled to double damages on ground 

of eniployer's misconduct. Sciola*s Case (Mass.). Vol. VII.. 72 

405-(6) — Evidence held to prove that employee either willfully or 
because of pain, neglected and refused to follow instructions 
of physicians, to detriment of injured arm. Miller v. Diamond 
Ice & Coal Co. (Del.). Vol. VII 185 

405- (6)— Where workman sustained injury and refused to submit 
to simple operation, evidence held to justify finding, suspending 
award on ground of such refusal. O. W. Rosenthal & Co. v. 
Indust. Comm. (III.). Vol. VII ;. 286 

405-(6) — Evidence held to justify commission basing award upon 
estimated loss of one-third use of arm instead of one-quarter 
where such was estimate of medical witnesses. Johnson v. 
U. S. R. Administration (N. Y.). Vol. VII 349 

405-(6) — Evidence held insufficient to show that employee sustaining 
. injuries causing stiffening of the joints of wrist and fingers was 
totally and permanently disabled. Ballou v. Indust. Comm. 
(111.). Vol. VII 565 

405-(6) — Evidence held insufficient to support compensation award 
for percentage of loss of use of legs. Decatur Const. Co. v. 
Indust. Comm. (111.). Vol. VII 568 

405-(6) — Under evidence, held that injury w^as ascertainable by 
objective examination within act. Goodwin v. Cudahy Pack- 
ing Co. (Kan.). Vol. IV 192 

405-(6) — Evidence sustained board's finding that injury resulted 
in loss of distal phalanx of little finger of right hand and 
in permanent total impairment of ring finger of right hand, 
that is, rendered totally and permanently useless. Kenwood 
Bridge Co. v. Stanley (Ind.) . Vol. I 168 

405-(6) — Evidence sufficient to show pile driver operator was 
unable to pursue same kind of employment and justified award 
for total disability. Jameson v. Walter S. Newhall Co. et al. 
(Mich.). Vol. I 1022 

405-(6)— Evidence held to support findings. Sauvain v. Battelle 
(Kan.). Supp., Vol. Al 657 
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405-(6) — Where employee worked during summer, and, in fall, 
after school, as spare-time worker, there was no basis for 
board to ascertain "average weekly wages" — board's findinpr of 
"lost time" cannot be sustained — amount of compensation is to 
be determined not by what is capable of being earned. In re 
Rice (Mass.). Vol. I 816 

405- (6) — The evidence justified the allowance made for last sickness 
and burial. State ex rel. London & Lancashire Indemnity Co. v. 
District Court of Hennepin County et al. Rush v. London & 
Lancashire Indemnity Co. (Minn.) . Vol. 1 835 

405-(6) — Evidence held to support finding that there was no loss of 
earning capacity up to time of trial. Johnstad v. Lake Superior 
Term. & Transf. Ry. Co. (Wis.). Supp., Vol. Bl 1676 

405-(6) — Evidence that injuries to spine rendered both legs use- 
less held to sustain finding of total permanent disability. Mc- 
Donald V. Indust. Comm. (Wis.). Supp, Vol. Bl 1694 

405-(6) — Testimony of physician held sufficient to support board's 
finding that claimant sustained partial permanent disability. 
Big Muddy Coal & Iron Co. v. Indust. Board (III.)- Supp., 
Vol. Al 329 

405-(6) — Evidence held to sustain finding that average weekly wage 
was $18, although he was idle and worked for less amounts at 
times. Interstate Iron & Steel Co. v. Szot (Ind.). Supp., 
Vol. Al 571 

405- (6) — Under facts as stated, board's finding as to average weekly 
wage was not warranted. In re (jorski. In re Colon (Mass.). 
Supp., Vol. Al 816 

405-(6) — Evidence held to warrant finding that permanent partial 
• incapacity resulted from loss of ends of certain fingers on 
hand where parts of other fingers had already been lost. 
Seckman v. Monarch Cement Co. (Kan.). Supp., Vol. Al 660 

405-(6) — In action by employee against insurer to set aside an 
award of board and recover compensation in lump sum for total 
and permanent disability, evidence held sufficient to sustain 
jury's findings in favor of plaintiff. Texas Employers' Ins. 
Ass'n. V. Downing (Tex.). Vol. V •. 582 

405- (6) — Award for permanent loss of foot erroneous under evi- 
dence, where leg was merely fractured. Mountain Ice Co. v. 
Court of Common Pleas in and for Morris County et al. 
(N. J.). Vol. II 532 

405-(6) — Evidence sustained finding that employee was entitled to 
nearly one-half of total disability of both eyes and to sustain 
finding for permanent instead of temporary injury to sight. , 
International Motor Co. v. Purcell (N. J.). Vol. 11 528 

405-(6) — Evidence in support of claim by workman whose wages 
were $5.60 per day for 250 days in year, held to justify award of 
$7.00 per week for 413 week^ for permanent partial disability. 
O. W. Rosenthal Co. v. Indust. Comm. (111.). Vol. V 196 

405-(6) — Evidence that minor employee, before injury, was not 
physically fit for heavy work and that $15.00 a week would be 
maximum earning power does not sustain award based on 
possible future earnmg power of $18.00, especially where em- 
ployee refused to do anything to help himself for the reason 
It would terminate payments. Markowitz v. Watters Labora- 
tories (N. Y.). Vol. V 882 

405- (6) — Conduct of employer in permitting elevator to be main- 
tained and operated in condition in which it was at time of acci- 
dent was not serious and willful misconduct— double compen- 
sation — "serious and willful misconduct" defined. Beckles' 
Case. Flint v. Employers' Liability Assur. Corp. (Mass.). 
Vol. II 278 
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405-(6) — In injured golf caddy's proceedings against employing 
country club for compensation, where evidence showed basis 
of award was within earning capacity of good caddies, award 
will not be set* aside on complamt that amount was based on 
earnings of first class caddy as life vocation and that there was 
no assurance that this was his intended vocation. Claremont 
Country Club v. Indust. Ace. Comm. (Cal.). Supp., Vol. Al... 124 

405- (6) — Award for loss of wages on account of disability held 
warranted by evidence. Humphreys v. Chevrolet Motor Car 
Co. (N. Y.). Vol. V 878 

405- (6) — Where one report by physicians and specialists gave loss 
of vision at 50% and another as 90%, and there was no report 
as to whether vision could be corrected by- use of glasses, 
award for total loss will be set aside and matter remitted to 
Commission for further consideration. Cortina v. Lathrop & 
Shea Co. (N. Y.). Vol. V 877 

405- (6) — Finding by commission that employee's weekly wages ex- 
ceeded $30 00 and based wages thereon, held warranted by 
evidence. Shaw v. American Body Co. (N. Y.). Vol. V 112 

405- (6) — Where award is made under provision of act covering per- 
manent partial disability, including disfigurement impairing use- 
fulness or opportunity of injured employee, not specifically pro- 
vided for certain definite injury, fact of disability and resulting 
diminution of earning power must be found as matter of fact 
sustained by evidence — in proceedings to recover for permanent 
partial disability caused by loss of testicle, evidence held insuffi- 
cient to show any permanent personal disability from such in- • 
jury. Centlivre Beverage Co. v. Ross (Ind.). Vol. V 212 

405-(6) — Evidence held sufficient to support findings that injured 
servant claiming compensation under act, suffered total in- 
cap^acity for period stated. Home Life & Ace. Co. v. Corsey 
(Tex.). Vol. V 319 

405- (6) — Findings of trial court that injuries referred to in opinion 
created permanent partial disability of plaintifTs hand held 
sustained by evidence. State ex rel. Broderick Co. v. District 
Court of Ramsey County (Minn.). Vol. V 289 

405- (6) — Finding that failure of claimant to give written notice 
of accident did not prejudice master, held sustained by evi- 
dence. Gibbons v. Contmental Iron Works (N. Y.). Vol. V.. 432 

405- (6) — Award for disability held excessive under evidence as to 
period of disability. France v. Kingston Shipbuilding Corpora- 
tion et al. (N. Y.). Vol. V 722 



§ 406. DEPOSITIONS. 

406 — Averments in motions to take depositions are not evidence and 

cannot be taken as true. Perotti's Case (Mass.). Vol. IV 391 

406— Application by Industrial Board not in writing for deposi- 
tion to take evidence of deceased's widow living in Italy 
was irregular, filing of interrogatories by secretary of Board 
not being a written request for a commissions-omission of 
board to make written request could be cured by filing written 
request by board or some member — deposition admissible since 
only objections to substance of interrogatories can avail when 
presented for first time at trial. In re Derinza. In re Pucci. 
In re Contractors' Mut. Liability Ins. Co. (Mc^s.). Vol. I.... 795 
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406 — Ex parte deposition taken in Austria without letters rogatory 
or notice of compliance with rules of board is inadmissible and 
incompetent to sustain award. Lobuzek v. Amer. Car & Foun'y 
Co. (Mich.). Supp.. Vol. Al 965 

406 — Held that incomplete notice of intention to take depositions 
was insufficient to authorize consideration of such depositions 
by board and award was set aside. Hamilton v. Macey Co. 
(Mich.). Supp.,Vol.Al 946 

§ 408. IN GENERAL. 

408 — Evidence presented jury question whether at time of accident 
employee was leaving work in usual and ordinary way. Ewig 
V. Chicago, M. & St. P. Ry. Co. (Wis.). Vol. II 193 

408 — Evidence presented question whether engineer in failing to 
keep proper lookout on one side of engine in yards was guilty 
of negligence rendering company liable. Ewig v. Chicago, M. 
& St. P. Ry. Co. (Wis.) . Vol. II 193 

408 — Evidence warranted finding of contributory negligence of 
locomotive engineer killed while crossing tracks of employer. 
Ewig V. Chicago. M. & St. P. Ry. Co. (Wis.). Vol. II 193 

408 — ^To constitute dispute between parties, it is not necessary that 
claims of either party be stated in detail, provided there be lack 
of agreement or arbitration. Sillix v. Armour & Co. (Kiin.). 
Supp., Vol. Al 626 

408— Whether accident arose out of employment is invariably mixed 
question of law and fact Foley v. Home Rubber Co. (N. J.). 
Supp.. Vol. Bl 1152 

408— Jury trial is waived where not demanded, and where not de- 
manded court may call jury to find facts and render judgment 
on its findings. Ruth v. Witherspoon-Engler Co. (Kan.). 
Supp.. Vol. Al 652 

408**Whether plaintiff was injured by mortar thrown by fellow 
servant in sport and whether fellow servant habitually indulged 
in dangerous play, and. if so, whether such habit was Icnown 
to defendant, were questions for jury. Stuart v. Kansas City 
(Kan.). Vol. II 58* 

408 — injured servant has right to bring suit 'in district court and if 
employer desires to defend on ground that he is within act. it 
becomes question of fact — mere posting of notice that employer 
is subscriber is 'not legal notice but is question of fact whether 
sufficient — it is not question for jury whether employer is under 
act. Kampmann v. Cross (Tex.). Supp., Vol. Bl 1561 

408 — Where jury found plaintiflF totally incapacitated from per- 
forming labor, held that he was not "partially incapacitated" 
because still totally incapacitated. Roll v. Monarch Cement Co. 
(Kan.). Supp., Vol. Al 649 

408 — Where lifting of can of paint caused a blood vessel in 
servant's lungs to burst, there was an accidental injury 
within the act and it is immaterial that it had burst before but 
had healed over and might burst again — whether such death 
was an "accidental injury" within the meaning of the act is a 
question of law for the court. Southwestern Surety Ins. Co. 
vs. Owens et al. (Tex.) Vol. 1 271 

408 — Notice to board of refusal to abide by its final decision is not 
condition precedent to suit. Southern Surety Co. v. Nelson 
(Tex.). Vol. VIII 164 

408 — ^Jury, though waived, may be called to make special findings 
without instructions or verdict. Zwaduk v. Morris & Co. 
(Kan.). Vol. VIII ^, 238 

19— Dl«fe«t 
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408 — Where certified copy of board's decision is filed, cir- 
cuit court is without jurisdiction to review action of board, and 
is only authorized to enter judgment upon only showing that 
requirements of statute have been met — on ai)plication to set 
aside a default judgment facts set forth in motion and affidavit 
must be assumed to be true when no counter affidavits are filed. 
McMurray v. Pt?abody Coal Co. (111.). Vol. 1 324 

408 — Suit is tried according to ordinary procedure and statute does 
not contemplate substitution of arbitrator for jury. Southern v. 
Western States Portland Cement Co. (Kan.). Vol. VII 424 

408 — Court has by implication power given board to approve agreed 
lump sum settlement and to review, terminate, diminish or 
increase award. U. S. Fid. & Guar. Co. v. Davis (Tex.). 
Vol. IV 310 

§ 409. TIME AND PLACE OF HEARING. 

409 — Held that proceedings under act are summary and failure of 
petitioner to move hearing during period of 12 months war- 
ranted defendant in concluding that proceeding has been aban- 
doned. Ringwait Linoleum Works v. Liquor (N. J.). Supp., 
Vol. Bl 1169 

§ 409J^ QUESTIONS FOR JURY. 

409i^-_It was not error for court to decline to submit to jury 
special question whether plaintiff had exercised proper care of 
injuries where court's instructions covered this. Kieler v. Fred 
Miller Brewing Co. (Wis.). Supp., Vol. Bl . /. 1683 

409^ — Whether driver was killed in course of employment while 
taking home musician employed to instruct band* organized by . 
employees of fa-ctory, held for jury. Thistle Mills, Inc. v. 
Sparks (Md.). Vol. VII 306 

40954 — In action for miner's death, under law protecting employees 
required to be in dangerous proximity to explosives, evidence 
held insufficient to go to jury. New Cornelia Copper Co. v. 
Espinoza (U. S.). Vol. VII 375 

40954 — Evidence held sufficient to take to jury contention that 
injury w^as result of blow. Stewart & Co. v. Howell (Md.). 
Vol. VI 452 

40954 — Where employee, long after customary working hours dis- 
covered fire on employer's premises, no specific instructions 
from any superior were necessary for performance of services 
in attempting to save employer's property and while so act- 
ing, such servant cannot as matter of law -be considered 
stranger. Belle City Malleable Iron Co. v. Indust. Comm. 
(Wis.). Vol. V 333 

40954 — In action for death of employer by fall of steam coils while 
helping defendant doing work for emplpyer, proof held in- 
sufficient to carry case to jury upon theory that under rule of 
res ipsa liquitur tipping of coil showed that there was negli- 
gence. Zurich General Accident & Liability Inst. Co. v. 
Bowers et al. (Wis.). Vol. V 75S 

40954 — Where' there was evidence tending to show that employer 
was operating in good faith under act and had taken out in- 
surance approved by Board for term not expired, question 
whether employee had right to pursue either his remedy under 
act or action at law was question for jury, and it was error 
to instruct that he had such right. Talge Mahogany Co. v. 
Burrows (Ind.). Vol. VIII 203 
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40954 — Whether injury is accident is mixed question of law and 
fact which becomes question of law when facts are ascertained 
or determined. Westman's Case (Me.). Vol. IV 213 

40954^-Evidence held sufficient to take to jury question of decla- 
rant's fear of impending death and question of credibility of 
declarations. Vassar v. Swift & Co. (Kan ). Vol. VI 166 

409J^ — Though question whether contract of employment existed 
is one of mixed law and fact, if facts are disputed it is one 
purely of law if whole agreement respecting alleged employ- 
ment is in writing or if facts respecting employment are not 
in dispute. Rockefeller v. Indust. Comm. (Utah). Vol. VIII. 317 

409J4 — Question whether physician was informed that he must 
look to Employers* Insurance Association, and not to employer, 
should have been submitted to jury. Huddleston v. Texas Pipe 
Line Co. (Tex.). Vol. VIII 306 

40954 — If evidental facts are undisputed, question whetheV injured 
workman was independent contractor or employee is for court, 
but if evidential facts are disputed and reasonable minds can 
draw different conclusions from them, then question is for jury. 
Coppes Bros. & Zook v. Pontius (Ind.). Vol. VTII.; 495 

§ 410. INSTRUCTIONS. 

410 — Defense relied upon was that plaintiff's injuries were result 
of his negligence in failing to procure proper medical atten- 
tion, held there was no substantial evidence for basis of this 
claim and instructions upon this issue were not prejudicial to 
defendant. Dobish v. Cudahy Packing Co. (Kan.). Vol. II... 63 

410 — ^Where defenses of contributory negligence and assumption of 
risk were not open to railroad company refusal of instruction 
that, though conductor himself placed car which caused death, 
there could be no recovery, was proper. Boston & M. K. R. v. 
Banker (U. S.). Supp., Vol. Al 48 

410 — In employee's action against third party instituted after em- 
ployee had received compensation, instruction that jury should 
deduct compensation paid for whatever damages they may have 
found is proper. Wm. Cameron & Co., Inc. v. Gamble (Tex.). 
Vol. V 312 

410 — Instruction that servant's election to choose between remedy 
under act and action at law would continue until he elected 
to pursue one of the remedies is not exact. — Where defense as- 
serted, not only that plaintiff had elected to accept compensa- 
tion, but also that under facts he was not entitled to such elec- 
tion, defendant was entitled to requested instruction, inform- 
ing jury that, if he failed to recover in that action, such failure 
would not defeat his right to compensation. Talge Mahogany 
Co. V. Burrows (Ind.). Vol. VIII i 203 

410 — Where company became subrogated to rights of widow and 
heirs to recover against stranger for death of employee by pay- 
ing compensation, and where only damage pleaded and sup- 
ported by widow, instruction authorizing recovery to two sons 
as well, was erroneous.. — Admission by defendant's counsel that 
right of widow and heirs to recovery vested in insurer who 
paid fees does not warrant charge authorizing insurer to re- 
cover damages to sons of deceased where it pleaded only dam- 
age to widow. Mass. Bonding & Ins. Co. v. Los Angeles R. 
Corp. (Calif.). Vol. VI 253 

410 — Requested instruction that jury has no right to find defendant 
employer guilty of negligence unless there is evidence to sup- 
port it, nullifies statutory presumption against employer reject- 
ing act. Mitchell v. Mystic Coal Co. (Iowa). Vol. VI 657 
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410 — Where evidence showed no constructive notice, if employer 
desired submission of issue of actual notice, he should have 
requested it. Kampmann v. Cross (Tex.). Supp., Vol. Bl 1561 

410 — As requested instruction by employer would, in effect, allow 
contributory negligence of fellow servant rule defenses, it was a 
properly refused. Daly v. New Staunton Coal Co. (111.). Vol. I. 33 

410 — In action by insurer to recover indemnity for loss paid on 
account of defendant power company's negligence resulting in 
death of telephone company's employee, instructions referring 
to negligence of telephone company and deceased employee's 
contributory negligence held not in conflict with instruction 
that plaintiff insurer's rights to recover were same as rights 
of employee, as against the power company; instructions not 
being wanting in clearness and being as favorable to defendant 
as it could" expect. Fidelity & Casualty Co. v. Cedar Valley 
Electric Co. (Iowa). Vol. V 228 

410 — Where in action by employer who paid compensation against 
third person whose acts had caused death, there was no plea 
that employee was guilty of contributory negligence, answer 
alleged that injury was whoUy result of deceased's negligence, 
amounting merely to denial, instruction that contributory negli- 
gence was not defense in action was proper. Western States 
Gas & Electric Co. v. Bayside Lumber Co. (C:al.). Vol. V 649 

§ 410^ TRIAL OR HEARING BY COURT — VERDICT 

AND FINDINGS. 

410^ — Finding that evidence fails to prove employee died as result 
of accident arising out of employment is in effect finding he 
did not die from such cause and cannot be set aside. State 
ex rcl. Rinker v. Dist. Ct. of Pennington Co., 14th Tud. Dist. 
(Minn.). Vol. IV 264 

410Ji — It is sufficient that employer, who has rejected act. sued 
for injury to employee, has not negatived or rebutted statutory 
presumption of negligence. Mitchell v. Mystic Coal Co. 
(Iowa). Vol. VI 657 

410}4 — Held that inconsistency in findings was explained by error, 
not complained of, in givmg instructions and that it should be 
disregard'ed. Blackburn v. Coffeyville Vit. Brick & Tile Co. 
(Kan.). Vol. VII 58 

410J4 — Neither evidence nor findings show that, when he was 
kicked, workman was in act of cleaning horse; statement that 
he was, found only in trial judge's memorandum, is not equiva- 
lent of specific finding that such was fact. Harris v. Kaul' 
(Minn.). Vol. VIII 564 

§ 411. JUDGMENT OR DECISION. 

411 — Findings of court awarding compensation interpreted and found 

not to be inconsistent with judgment rendered. Gilmore v. 

Monarch Cement Co. (Kan.) . Vol. II 628 

411 — Employer shpwed a reasonable excuse for its default. 

that it had a meritorious defense and had used diligence 

in presenting its motion, and the denial of the motion was in 

abuse of discretion. McMurray v. Peabody Coal Co. (111.). 

Vol. I *. . 324 

411 — Where decree was caused by employee's failure to state case 

fully and truly, court could correct error. In re Maggelet 

(Mass.). Supp., Vol. Al 836 

411 — On certiorari to review award, injuries, their nature and extent 

held sufficiently appearing from trial judge's findings of fact. 

E. I. Du Pont de Nemours Powder Co. v. Spocidio (N. J.). 

Supp , Vol. Bl '. .1147 
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411 — It was necessary to warrant recovery for trial judge 
to find the death was caused by accident arising out of and in 
course of employment and that deceased was not engaged in 
interstate commerce. Brinsko's Estate v. Lehigh Valley R. 
Co. of New Jersey (N. J.) . Vol. I 431 

411 — Questions of intoxication and whether it was cause of iniuries 
were questions of fact for trial court— trial judge was under no 
legal duty to make express finding negativing employer's asser- 
tion that decedent's intoxication caused injuries. Napoleon v. 
McCullough (N. J.). Supp., Vol. Bl 1137 

411 — To warrant recovery, it must be found by trial judge and con- 
tained in his written determination that death was caused by 
(a) accident, (b) arising out of and (c) in course of employ- 
ment. Dunnewald v. Henry Steers, Inc. (N. J.). Supp., 
Vol. Bl 1135 

411--Where findings are convincing that judgment rested on total 
incapacity, held that expression in one of findings indicating 
partial capacity does not require reversal. Sauvain v. Battelle 
(Kan.). Supp., Vol. Al 657 

411 — Where jury trial is demanded and special questions are an- 
swered but no general verdict is returned, judgment compelled 
by answers to the questions will not be reversed. Ruth v. 
Witherspoon-Englcr Co. (Kan.). Supp., Vol. Al 655 

411 — Remedy for enforcement of award, if proven, is not by man- 
damus but by execution. Roach & Texas Employers' Ins. 
Assn'n (Tex.). Supp., Vol. Bl 1583 

411 — Injured employee, suing indemnity company, in absence of 
agreement, is entitled to lump sum for payments already due 
and weekly installments thereafter but not to lump sum for 
whole period. Amer. Indemnity Co. v. Hubbard (Tex.). 
Supp., Vol. Bl 1552 

411--Decree dismissing petition for failure to comply with law is 
insufficient where such failure might be due to any of several 
causes. Dodge v. Barstow Stove Co. (R. I.). Supp., Vol. Bl. .1514 

411 — 'Where widow obtains compensation for servant's death, 
decree should contain clause stating in express terms 
effect of act that weekly payment is to cease upon death of 
dependent before expiration of period of payment. In re^ 
Derinza — In re Pucci — In re Contractors' Mut. Liability Ins.' 
Co. (Mass.). Vol. I 795 

411 — Judge of pleas must as result of hearing, make determina- 
tion of every factor that, under the statute, enters into 
award of compensation. D. V. G. Mfg. Co. v. Sorrentino 
(N. J.). Vol. I 1099 

411— ^Where employer expressed consent by becoming subscriber 
to employers', insurance association, insurer obtained its 
license and permit and issued policy and claimant filed 
claim for compensation there was consent of all parties in- 
terested — where board made award to widow and on default 
she sued insurer, court, though it properly gave judgment of 
award, should not have given judgment and execution for in- 
stallments which had not accrued. Southwestern Surety Ins. 
Co. V. Curtis et al. (Tex.) . Vol . I p 875 

411 — No estoppel arose in favor of insurer against insured employee 
who agreed to accept lump sum settlement, employee having 
been without power to contract in premises, as insurer knew, 
and justice court which rendered judgment for such lump set- 
tlement having been without jurisdiction to hear and determine 
issue. Employers' Indemnity Corp. v. Woods (Tex.). Vol. 
VIII 290 
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411 — When not challenged for fraud, courts are without authority 
to nullify legislative declaration. Integrity Mut. Casualty Co. 
of Chicago, 111., v. Nelson (Minn.). Vol. VIII 570 

411 — Special findings that plaintiffs disability is '*about 50 per 
cent" and that he would be able to earn in future "about 50 per 
cent" of usual wages, are held to be finding of one-half dis- 
ability and where, in such cases, jury by general verdict awards 
damages of about 63 per cent, judgment should be reduced to 
recovery of one-half disability. Gadberry v. Hutchinson Egg 
Case Filler Co. (Kan.). Vol. Ill 473 

411 — Where injured is authorized to seek compensation by action, 
court has jurisdiction to render judgment for immediate pay- 
ment of full amount. Southern v. Western States Portland 
Cement Co. (Kan.). Vol. VII 424 

411 — Judgment cannot be amended by district court because of 
judicial error in it after time for review in Supreme Court has 
passed. Connelly v. Carnegie Dock & Fuel Co. (Minn.). Vol. 
VII , 759 

411 — In action by injured servant against insurer of master, serv- 
ant is not entitled to recover compensation at greater rate 
per week than that prayed for in petition. Home Life & 
Ace. Co. V. Corsey (Tex.). Vol. V 319 

411— By granting motion of defendant to dismiss case as common- 
law action and to proceed under act, defendant's liability to 
respond to extent to wljich laundry company was liable was 
determined and there remained nothing to do except fix com- 
pensation. Hansen v. Northwestern Fuel Co. (Minn.). Vol. 
V 284 

411 — Form of judgment proposed by employee embodying provi- 
sions of act held proper with modifications — ^judgment should 
provide for issuance of executions to collect award. U. S. Fid. 
& Guar. Co. v. Davis (Tex.). Vol. IV 310 

^ 411^ NEW TRIAL. 

411 5^ — Mandamus is not proper remedy to compel commission to 
make award — mandamus is appropriate remedy to compel com- 
mission to pay judgment obtained by injured workman in 
action at law against commission where it refuses to pay such 
final judgment. State ex rel. Brown v. Nevada Indust. Comm. 
(Nev.). Supp., Vol. Bl 1117 

411}4 — Held that special findings are inconsistent with undisputed 
evidence and that amount of verdict cannot be sustained upon 
any theory consistent either with special findings or with un- 
disputed facts, and new trial is ordered on sole issue as to 
amount of compensation. Penn. v. Swift & Co.* (Kan.). Vol. 
VII 609 

411J4 — Where woman, alleged wife and dependent of deceased 
workman, recovered judgment against employer under act, sub- 
sequently dying herself, and where judgment was revived in 
name of her administrator and where on new trial it was shown 
she w^ not wife of deceased, held judgment should have been 
set aside and new trial granted. Stokes v. Morris & Co. 
(Kan.). Vol. VI 444 

41154 — Petition did not state facts suflFicient to compel trial court to 

grant new trial. Lombard v. Uhrich et al. (Kan.). Vol. II.. 53 

41 IJ^ — Where in course of trial, it was claimed that injured em- 
ployee held ankle stiff purposely and, over defendant em- 
ployer's objection, two jurors personally examined ankle, and- 
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court refused defendant's request that jury be discharged, held 
that this was within discretion of court, that there was no 
error in denying new trial, nor abuse of discretion in such 
refusal. Mischlich v. Morris & Co. (Kan.). Vol. IV 383 

§412. APPEAL OR OTHER BROCEEDING FOR RE- 
VIEW. 

412 — Hearsay evidence admissible — declaration that crutch slipped 
and that workman fell injuring him second time, which second 
injury was direct outcome of first and resulted in death, ad- 
missible. Shell Co. of California v. Industrial Accident Com- 
mission et al. (Cal.) . Vol. II 34 

412 — In action at law for injuries to employee where plaintiff 
claimed employer had failed to maintain insurance required, 
defendant was not prejudiced by the court's refusal of his re- 
quested charge that action was one at common law. Talge 

Mahogany Co. v. Burrows (Ind.). Vol. VIII 290 

412 — Undertaking on certiorari held to obligate surety to pay judg- 
ment for compensation, and not merely costs and damages. — 
Undertaking on certiorari tp review judgment held enforce- 
able as common-law obligation although its conditions are more 
onerous than would hav« been required if statutory bond had 
been given to effect same purpose. — Undertaking on certiorari 
to review judgment held to secure payment of installments. 

Carlson v. American Fidelity Co. (Minn.). Vol. VIII 255 

412 — Where finding of trial judge on question of dependency has 
evidence to support it, judgment awarding compensation must 
be affirmed. Halbeisen v. H. Koppers Co. (N. J.). Vol. VIII. 410 
412 — Entire compensation not allowable to father as dependent; 
burial expenses held allowable on appeal from compensation 
judgment. Heinzelman v. Board of Com'rs of Port of New 

Orleans (La.). Vol. VIII 531 

412 — Findings of fact by trial judge will not be disturbed if they 
are supported by evidence. Geizel v. Regina Co. (N. J.). 

Vol. VIII 582 

412 — Held that there was evidence from finding of dependency could 
be made, and that injury was in employment. Levitan Em- 
broidery Works V. Lamatina (N. J.). Vol. VII 87 

412 — Error in computation of award may be corrected and modified 
upon appeal without reversing judgment. Chance v. Reliance 

Coal & Mining Co. (Kan.). Vol. VII 201 

412 — Where only question was legal effect of facts not questioned 
by either party, decision of court is one of law, subject to 
review. Lupoli v. Atlantic Tubing Co. (N. Y.). Vol. VII... 356 
412 — Findings of fact supported by sufficient evidence and findings 
of fact on substantially conflicting evidence will not be reversed 
unless clearly wrong. Christensen v. Protector Sales Co. 

(Neb.). Vol. VII 652 

412 — Further investigating after remand on an appeal held discre- 
tionary — denial of rehearing after remand on an appeal held- 
not abuse of discretion on showing made. Venuto v. Carter 

Lake Club (Neb.) Vol. VII 654 

412 — Right of Supreme Court to review proceeding under Work- 
men's Compensation Act is limited to questions of law, and it 
cannot review determination of fact, if there is evidence to 
support them. Brinsko's Estate v. Lehigh Valley R. Co. of 

New Jersey (N. J.). Vol. 1 431 

412 — Finding of facts by board on conflicting evidence is conclu- 
sive on Appellate Court. Underbill v. Central Hospital for the 
Insane (Ind.). Vol. 1 360 
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412 — Where there was evidence tending to support superior court's 
finding that injury was sustained while employee was engaged 
in throwing a bobbin and bobbin pounder back and forth it 
was not chargeable to master. Leclaire v. Glengarry Mills, 
Inc. (R. I.). Vol. 1 441 

412 — Where decree was corrected because of error, appeal could 
only be taken from corrected decree. In re Maggelet (Mass.). 
Supp., Voi; Al 836 

412 — Where illiterate carpenter, aged 60, had hip bone broken, and 
had been unable to do any work up to time of trial, finding of 
permanent total disability will hot be disturbed. Myers v. 
Louisiana Ry. & Nav. Co. (La.). Supp., Vol. Al 705 

412 — Constitutionality of act, when not raised in circuit court, can- 
not be raised in supreme court. Armour & Co. v. Indust. 
Board (111.). Supp., Vol. Al 306 

412 — Where judgment for plaintiff was improper because he failed 
to introduce certain evidence, he is not, upon reversal on 
appeal, entitled to have cause remanded that he may offer such 
proof. Odrowski v. Swift & Co. (Kan.). Supp., Vol. Al 643 

412 — Court has power to reverse judgment in proper case if evi- 
dence shows inadequacy in amouht of verdict, or to reverse 
judgment that appears excessive and grant new trial unless 
remittitur be filed in such sum as court may deem just. Brown 
V. York Water Co. (Neb.). Vol. VI 191 

412 — Where demand for compensation was not made in time re- 
quired and no allegation of incapacity was made, yet where 
there was evidence of incapacity, judgment should not be re- 
versed and cause dismissed on employer's appeal but case 
should be remanded to lower court. Georgia Casualty Co. v. 
Ward (Tex.). Vol. VI 228 

412 — Where answer was general denial and at trial it was shown 
that no notice of accident was given to employer as required, 
and rcord failed to show that question was called to attention 
of court, held it is too late to raise question on appeal. Vassar 
V. Swift & Co. (Kan.). Vol. VI 166 

412 — ^Only questions of law are reviewable by court in compensa- 
tion cases — Whether evidence sustains finding of fact does not 
become question of law unless all reasonable and impartial 
minds would reach only one conclusion — finding that relator 
was voluntarily living apart from husband must stand. State 
ex rel. Kife v. District Court, Hennepin County (Minn.). 
Vol. VI 344 

412 — Findings of fact by trial court under act may not be disturbed 
where supported by evidence. Lundy v. George Brown & Co. 
(N. J.). Vol. V 294 

412 — In common-law action for injuries to .servant, where case was 
tried on theory, defendant had burden of proving non-applica- 
bility of act, and evidence was twice offered by plaintiff to show 
number of defendant's employees to be less than five and was 
excluded on defendant's objection that evidence was not neces- 
sary to. plaintiff's case, defendant cannot complain that court 
refused to instruct that burden was on plaintiff to prove due 
care. Nadeau v. Caribou Water, Light & Power Co. (Me.). 
Vol. V 238 

412 — In action by employer, who paid compensation for death of 
servant against third person causing injury, brought under 
act where widow received $4,500 compensation and $3,000 life 
insurance, introduction of testimony that she was dependent 
on deceased, held not prejudicial. Western States Gas & Elec- 
tric Co. V. Bayside Lumber Co. (Cal.). Vol. V 649 
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412 — Writ of error brings up entire record, as does appeal, and 
where writ is made supersedeas it operates to suspend all 
action of trial court touching matter as does perfecting of 
. appeal. O. W. Rosenthal Co. v. Indust. Comm. (III.). Vol. V. 196 

412 — Judgment in defendant's favor must be affirmed where sup- 
ported by finding that it was not shown that deceased was 
mjured by accident arising out of employment. Meyeur v. 
J. R. Crowe Coal & Mining Co. (Kans.). Vol. V 526 

412--Held that question whether intoxication of injured employee 
or condition of stairway which he was required to use in going 
to place of work was on^ of fact for trial court — intoxication 
was not natural cause of mjury and on facts stated in opinion 
trial court was not bound to find it was proximate cause 
.thereof. State ex rel. Green v. District Court of Ramsey 
County (Minn.). Vol. V 550 

412 — Unless evidence is such that upon consideration of it, together 
with all inference*, it will lead to but one conclusion, question 
of fact arises and findings of trial court must be sustained. 
State ex rel. Berquist v. District Court of Beltrami County 
(Minn.). Vol. V 549 

412— Findings of fact made by trial court in proceedings under 
Act arc not conclusive but will be reviewed on certiorari to 
extent of determining whether supported by evidence — ques- 
tion presented on such review is of law and in decision court 
will be guided by general rule — if reasonable minds may reach 
different conclusions, question pi sufficiency of evidence be- 
comes one of fact, and findings of trial court will be sustained. 
State ex rel. ^Jiessen v. Dist. Ct. of Ramsey Co. (Minn.). 
Vol. IV 109 

412 — Finding that evidence fails to prove employee died as result 
of accident arising out of employment is in effect finding he 
did not die from such cause and cannot be set aside. State 
ex rel. Rinker v. Dist. Ct. of Pennington Co., 14th Jud. Dist. 
(Minn.). Vol. IV : . . 264 

412 — On appeal, findinpfs of fact in primary court are conclusive.* 
•if there be any evidence to support. Jensen v. F. W. Wool- 
worth Co. (N. J.). Vol. IV : 421 

412 — Trial court's finding of fact, based upon sufficient though con- 
flicting testimony, that claim was not made within three months, 
is conclusive— errors concerning admission and exclusion of 
evidence which relate to alleged injuries for which no action 
can be maintained need no attention on appeal. Jacobs v. 
Hamilton Coal & Merc. Co. (Kan.). Vol. IV * 496 

412 — Record, being confessedly to be treated as if no motion for 
new trial had been filed, presents neither general findings nor 
ascertained and agreed facts, claims touching excess of judg- 
ment, failure to submit to surgical operation, and objective char- 
actor of mjury, involving examination of conflicting evidence, 
cannot be considered. Close v. Lucky O. K. Mining Co. 
(Kan.). Vol. IV 492 

412 — In suit by employers to recover compensation paid for em- 
ployee's death, due to contact with defendant's high-tension 
wires, where defendant was engaged in occupation makincj it 
subject unless it elected to the contrary and proof showed t^ixt 
neither plaintiffs nor employee had made any election, judg- 
ment will not be reversed because plaintiffs did not prove that 
they and their employee had elected to be bound by act — 
where proof showed defendant's wires not sufficiently in- 
sulated, admitting coroner's verdict was harmless. Vose et al. 
V. Central Illinois Public Service Co. (111.). Vol. Ill 613 
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412 — Finding that lime was splashed in mason's- eyes by fdlow 
workman, injuring* both eyes, held sustained by evidence. 
Zinken v. Melrose Granite Co. (Minn.). Vol. IV 614 

412 — Where judgment of common pleas court is supported by evi- 
dence it is under Statute, conclusive and binding upon ques- 
tions of fact. Kroog v. Keystone Dairy Co. (N. J.). Vol. Ill 777 

412 — Where amount of general verdict is substantially consistent 
with special findings, and no motion for new trial is filed, 
reversal will not be ordered because of slight discrepancy. 
Roll V. Monarch Cement Co. (Kan.). Supp., Vol. Al 649 

412 — Defense of compliance with safety regulations could not be 
considered for first time on appeal. Christy v. Wabash R. Co. 
(Mo.). Supp., Vol. Bl 1083 

412 — On review, where it appears trial judge has not found that 
death was by accident in employment, case should be returned 
for new trial. Dunne wald v. Henry Steers, Inc. (N. J.). 
Supp., Vol. Bl .♦. 1135 

412 — Whether there was agreement between employer and em- 
ployee as to compensation was mixed question of law and fact. 
E. I. Du Pont de Nemours Powder Co. v. Spocidio (N. J.). 
Sifpp., Vol. Bl 1147 

412 — If there is any testimony to support determination of fact 
-whether accident arose out of employment,, it will not be 
reviewed — where legal principles upon which such decision was 
made are apparent, they are reviewable. Foley v. Home Rub- 
ber Co. (N. J.). Supp., Vol. Bl 1152 

412 — Law arising upon undisputed facts is question of law for 
reviewing court. Flynn v. N. Y., S. & W. R. Co. (N. J.). 
Supp., Vol. Bl , 1164 

412 — Findings of trial court will not be disturbed unless manifestly 
against preponderance of evidence. State ex rel. Adriatic 
Mining Co. v. Dist. Court of St. Louis Co. (Minn.). Supp., 
Vol. Al 1043 

412— On appeal, it will be presumed that finding was. justified by 
evidence. Safety Insul. Wire & Cable Co. v. Court of Com. # 
P., Hudson Co. (N. J.). Supp., Vol. Bl 1171 

412 — iWhere no appeal was taken by dependent aunt nor on behalf 
of "minor children, their matter will not be considered on 
widow's appeal where — wife, self supporting, had been granted 
divorce for non-support, she cannot be conclusively presumed 
dependent — where testimony showed she was not actually de- 
pendent, such finding will be sustained in absence of fraud. 
Sweet V. Sherwood Ice Co. (R. I.). Supp., Vol. Bl 1517 

412 — Findfng of lower court is reviewable in absence of supporting 
evidence. Collins v. Cole (R. I.). Supp., Vol. Bl 1511 

§ 413. PROCEEDINGS BEFORE BOARDS OR COMMISSIONS. 

413 — Issue of dependency being one of facts, commission's con- 
clusions will not be interfered with if supported by substantial 
evidence, and if commission erred in findings of fact and con- 
clusions, court cannot correct error. McVicar v. Indus. Comm. 
of Utah (Utah). "Vol. VI 596 

§ 414. IN GENERAL. ^ 

414 — Requirement for filing statement or stenographic report with 
coipmission is directory — such report may be amended. Law- 
rence Ice Cream Co. v. Indust. Comm. (111.). Vol. VIII 360 
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414 — Commission may close case or keep it open. Moray v. Indust. 
Comm. (Utah). Vol. VIII 747 

414 — Where employer and employee file their written agreement 
for compensation with board and it is approved, jurisdic- 
tion of parties is thereby conferred upon board. Adams v. 
W. E. Wood Co. et al. (Mich.). Vol. Ill 311 

414 — Proceedings before Commission are not to be hampered by 
useless formalities or technicalities. F. Eggers Veneer Seating 
Co. et al. V. Industrial Commission of Wisconsin et al. (Wis.). 
Vol. Ill ./. 396 

414 — Hearing and decision of widow's claim for compensation for 
husband's death was properly by single member of board in 
force when hearing occurred, and not by committee on arbitra- 
tion in accordance with statute in force at time of injury. De- 
vine's Case (Mass,). Vol. VII 446 

414 — Inadequacy of time to procure evidence on hearing is not 
available, when no objection or request for adjournmeht is 
made. Quick v. Fred. E. Illston Ice Co. (N. Y.). Vol. VII.. 668 

414 — What constitutes speedy, efficient, and inexpensive procedure, 
required by act, is question of fact addressed to discretion of 
commission's chairman and his granting continuance at his 
own volition can be reviewed only if his discretion has been 
abused. MacDonald v. Employers* Liability Assur. Corp. 
(Me.). Vol. VII 737 

414 — Jurisdiction of Board to adjust claim against employers' 
liability insurer attaches as soon as claim for compensation 
. for injuries to employee is filed. Southwestern Surety Ins. 
Co. V. Curtis et al (Tex.). Vol. I : 875 

414-yCommission has power to determine whether or not it has 
jurisdiction to hear controversy after apparent bar caused 
by passage of period of statute of limitations. Kemper v. . 
Industrial Ace. Commission (Cal.). Vol. I 906 

414 — Failure of employer to pay according to statute amounts 
to denial of claim for compensation gives rise to question 
for the determination of board. R. F. Conway Co. v. 
Industrial Board of Illinois et al. (111.) . Vol. 1 752 

414 — The purpose of the act is to afford interested parties 
ample opportunities to protect their rights, including those of 
review and appeal — while board is not a court, it is an adminis- 
trative body, with at least quasi judicial powers — where clerk 
misdirected copy of award adverse to claimant so that it was 
not received until time for appeal, the board had the power and 
it was its duty to hear appeal. In re Ale et al. (Ind.). Vol. I. 585 

(414) — Rules of procedure prescribed in Civil Code are not avail- 
able in matters before the Industrial Board*. Hagenback et al. 
vs. Leppert (Ind.). Vol. I 64 

414 — Board not only passes on credibility of witnesses, but draws 
its inferences from circumstances and facts which it finds 
established. Meyers v. Michigan Cent. R. Co. (Mich). Vol. I 402 

414 — It was not abuse of discretion for board to deny rehearing on 
ground that personnel of board had changed as to one member 
after case was presented and before it was decided, where a 
quorum of commission who heard case were members when it 
was decided. Vogeley v. Detroit Lumber Co. (Mich.). Supp., 
Vol. Al 1034 

414 — Ordinarily, where there has been full hearing there should be 
no retrial but final decrees should be entered. In re Gorski. 
In re Colon (Mass). Supp., Vol. Al 816 

414 — In proceeding before board to review award by arbitration 
committee, board erred in proceeding as if original proceeding. 
City of Pana v. Indust. Board (III.). Supp., Vol. Al *. ^ 368 
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414 — Officer of vessel, ordered by superior to seek lifeboat when 
vessel was about to strike rocks, was not guilty of "willful 
misconduct" because after getting into lifeboat he went back to 
vessel and was unable to return. No. Pacific S. S. Co. v. 
Indust. Ace. Comm. (Cal.). Supp., Vol. Al 170 

414-yFiling of report within time fixed is not essential to give board 
jurisdiction to review proceedings of arbitration committee but 
statute is complied with by filing such report at any time 
before hearing. III. Midland Coal Co. v. Indust. Board (111.). 
Supp., -Vol: Al 406 

414 — To constitute "agreement," no more is necessary than under- 
standing between parties as to amount to be paid and promise 
of employer to pay it. Northwestern Pac. Ry. Co. v. Indust. 
Ace. Comm. (CaL). Supp., Vol. Al 174 

414 — Where employee's eye had been injured but there was un- 
certainty as to final result, case should have been continued 
until 'final result could be determined — giving one or more 
hearings are not sufficient to comply with act where additional 
hearings are necessary for detertnination of claim. Arcangelo 
V. Gallo & Laguidara. In re Zurich Gen'l Ace. & Liab. Ins. 
Co. (N. Y.) . Supp., Vol. Bl 1263 

414 — Commission has no authority to hold case open longer than 
reasonable time or adjourn for longer time than provided by 
act. Johnstad v. Lake Superior Term. & Transf. Ry. Co. . 
(Wis.). Supp., Vol. Bl 1676 

§ 415, RECEPTION OF EVIDENCE. 

415 — Evidence must not be taken ex parte. Ruda v. Industrial Board 

of Illinois et al. (111.). Vol. II 22a 

415 — Compensation Act permits liberal investisration by hearing and 
otherwise and after all data have been gathered, without regBid 
to technical rules, proof must be examined and irrelevant testi- 
mony excluded, and findings must rest on relevant and com- 
petent evidence. McCauley v. Imperial Woolen Co. et al. 
(Pa.). Vol. II , 930 

415 — Medical testimony taken ex parte is not to be made founda- 
tion of decree until it is produced in evidence, so that either 
party may have opportunity to explain or contradict it. Gauthier 
V. Penobscot Chemical Fiber Co. (Me.). Vol. VIII 65 

415 — Board could take judicial notice of safety rules prescribed by 
state board of labor. Sciola's Case (Mass.). Vol. VII 72 

415 — Commission may delegate power to take testimony to a deputy 
as referee. Utah Copper Co. v. Indust. Comm. (Utah). Vol. 
VII 147 

415 — Consideration of/written opinion of physician submitted after 
close of hearings without opportunity to employer for cross- 
examination is error compelling reversal of award. Jack v. 
Morrow Mfg. Co. (N. Y.). Vol. VII 476 

415 — Permitting testimony before • commission as to incompetent 
testimony before arbitrator does not waive employer's objection 
to that testimony, when given before arbitrator. Old Ben Coal 
Corp. V. Indust. Comm. (III.). Vol. VII 589 

415 — Claimant's counsel was entitled to rely on stipulation to take 
further testimony and was not required to make statement to 
commission of what he proposed to prove by witnesses he 
desired to produce. Mc Vicar v. Indus. Comm. of Utah (Utah). 
Vol. VI 596 

415 — Where board decided case on report of arbitration committee 
containing recital of all material evidence, there was sufficient 
compliance with act. In re Bean (Mass.). SUpp., Vol. Al 787 
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415 — Case under act, heard before referee, without notice .to insur- 
ance carrier and without its being represented or given oppor- 
tunity for cross-examination and introduction of testimony, 
should be reopened unless there is no possibility of changing 
result — insurance carrier, not notified of and not represented at 
the hearing, is not entitled to reopening on ground that deposi- 
tion introduced was inadmissible as hearsay, where it did not 
offer to rebut the matters therein contained. Ocean Ace. & 
Guar. Corp. v. Indust. Ace. Comm. (Cal.). Vol. IV 477 

415— Commissioner had power to take notice of scientific authority 
and data in reaching conclusion. Chiulla de Luca v. Board of 
Com Vs. City of Hartford (Conn.). Vol. IV 595 

415 — Though it was improper for Commission to base award on 
answers by experts to hypothetical questions after case was 
adjourned, and on opinions given by chief medical examiner 
outside hearing, such error was waived, where on rehearing 
Commission adverted such evidence and employer and insur- 
ance carrier made no objection. Holmes v. Communipaw Steel 
Co. et al. (N. Y.). Vol. Ill 647 

415 — Statements of adjuster who appeared before Commissioner as 
representative of both employer and insurer, to obtain, as pre- 
scribed by Statute approval of voluntary compensation agree- 
ment to effect that deceased had been struck on face with 
board or plank was properly considered by Commission in 
making his award, Riccio v. Montano et al. (Conn.). Vol. Ill 586 

415— Employer's objection that report of accident which it had 
made was not formally offered in evidence is not well taken, 
since employer is fully aware of contents of report — if em- 
ployer's report is incorrect employer shall call error to atten- 
tk)n of Commission upon hearing. F. Eprgers Veneer Seating 
Co. et al. V. Industrial Commission of Wisconsin et al. (Wis.). 
Vol. Ill 396 

415 — Board has right to act on statement of wages made in em- 
ployer's report to it, reports on file with board may be acted 
upon by it or arbitration committee without being formally 
put in evidence. In re Carroll. In re Amer. Mut. Liab. Ins. 
Co. (Mass.). Supp., Vol. Al 798 

§ 416. REPORT AND FINDINGS OR AWARD. 

416 — Court on appeal from original award had jurisdiction, since 
amendment did not vitate original. Foster- Yatimer Lumber 
Co. V. Industrial Commission of Wisconsin et al. (Wis). 
Vol. II • 199 

416 — Express finding that representation by insured was imma- 
. terial was not required where such issue was not presented 
by insurer and commission found policy was in full force and 
effect at time of injury. Employers' Liability Assur. Corp., 
Ltd. of London, Eng., v. Industrial Accident Commission 
(Cal). Vol. II /••••v. v;:-- 25 

416— Finding that employer was grossly negligent was not finding 
that he was guilty of serious and willful misconduct, permitting 
recovery of double compensation. Beckles' Case Flint v. 
Employers' Liability Assur. Corp. (Mass.). Vol. II 278 

416 Finding in proceeding under act need not affirmatively show 

lack of evidence or inability to find, failure to find alone being 
equivalent to finding against party on whom burden of proof 
rests. Raynes v. Staats-Raynes Co. (Ind.). Vol. II 485 

415 Opinion of Industrial Commission has no place in its findings 

and should not be incorporated therein. Clark v. Voorhees . 
(N. Y.). Vol. VIII 412 
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416 — Findings of board held to sustain award to coal miner who 
lost sight of eye through injury but gave no notice to em- 
ployer, on ground that employer's agent had actual knowl- 
edge, and reasonable excuse for failure to give notice existed. 
Vandalia Coal Co. v. Holtz (Ind.). Vol. II 880 

416 — ^^Conceding that Commission would be acting without jurisdic- 
tion, as, for instance in action for damages by libel, its acts 
in any compensation proceeding, though beyond its jurisdiction 
are not so without jurisdiction of the subject-matter to be sub- 
ject to collateral attack. Thaxter v. Finn, Sheriff. (Cal.). 
Vol. II 1 431 

416— Compensation Board, if not sustaining referee's decision, may 
not reverse on question of fact, but must grant a hearing de 
novo, and substitute its own finding and conclusions, and on 
appeal on alleged error of law, must act solely on referee's rec- 
ord, and sustain, reverse, or modify his final order — Appeal to 
Compensation Board — referee's finding of fact without any evi- 
dence at all an **error of law" — board must exercise its dis- 
cretion in determining nature of appeal — board must sustain 
referee or grant a hearing de nova — testimony cannot be re- 
examined for finding of new facts — facts justified conclusion 
that servant died as result of injury by accident in course 
of employment — board could not make separate findings of fact, 
so that provision of section 409 that its findings of fact should 
be final, did not apply. McCauley v. Imperial Woolen Co. et 
al. (Pa.). Vol. II 930 

416 — Where commission's decision refusing compensation became 
final on failure to bring it up for review by court, commission 
had no jurisdiction, by subsequent hearing, to review and set 
aside the decision. Centralia Coal Co. v. Indust. Comm. (111.). 
Vol. VIII . . .• 26 

416— A\vard may be sustained without specific finding of all juris- 
dictional and ultimate facts where evidence in record shows 
jurisdiction of parties and contains sufficient evidence. — Award 
will not be set aside by reason Of clerical error of commission 

in findings. Snyder v. Indust. Comm. (111.). Vol. VIII 32 

•416 — Commission's findings must be based on evidence. Gauthier 

V. Penobscot Chemical Fiber Co. (Me.). Vol. VIII 65 

416 — Clairn held to support award for total disability. Full board 
may increase compensation award on appeal by employer. 
Margenovitch v. Newport Mining Co. (Mich.). Vol. VIII 91 

416 — Requisites of commissioner's findings defined. Orsinie v. 

Torrance (Conn.). Vol. VIII 353 

416— Invalidity of order declaring business within act available to 
employer notwithstanding failure to appeal. State v. Eyres 
Storage & Distributing Co. (Wash.). Vol. VIII 452 

416— Fact that relation of employer and employee existed must 
be found or findings will not sustain award. Coppes Bros. 
& Zook V. Pontius (Ind.). Vol. VIII 495 

416 — State Industrial Commission may* not set asWe its decision 
denying claim for compensation. (Tonley v. Upson Co.* (N Y ). 
Vol.- VIII ..607 

416 — Findings may be made after an appeal has been taken from 
a decision, .but finding that employer had waived employee's 
failure to file his claim within a year after the accident, by not 
raising objection within reasonable time, will be disregarded- 
Kraemer v. Mergenthaler Linotype Co. (N. Y.). Vol. VIII.. 621 

416— Record in proceedings held not to show case within maritime 
jurisdiction— award not subject to collateral attack for want 
of jurisdiction. Taylor v. Robert Ramsay Co. (Md ) Vol 
VIII 704 
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416— Specific findings by commission not required. Moray v. 

Indust Comm. (Utah). Vol. VIII 747 

416 — Commission is without jurisdiction to hear petition for review 
without agreed statement of facts or stenographic report filed 
within time set. People ex rel. Oelsner v. Andrus (III). Vol. 
VIII , 694 

416 — Findings of commissioner should state ultimate facts. Burrell 

V. City of Bridgeport (Conn.). Vol. VIII 681 

416 — Commission's finding that disability was compensable held 
sufficient. London Guar. & Ace. Co. v. Indust. Ace. Comm. 
(Colo.). Vol. VIII 678 

416 — Direct finding of ultimate fact warranting compensation held 
not aflfected by negative finding as to accident. Geo. L. East- 
man Co. V. Indust. Ace. Comm. (Cal.). Vol. VIII 659 

416 — Award must determine persons entitled to compensation. 

Peabody Coal Co. v. Indust. Comm. (111.). Vol. VIII.... .... 784 

416 — Error of commission in giving wrong first name of injured 
workman in making award is sufficiently serious to require 
correction. Vassilakis v. Fairfax Hotel Co. (N. Y.). Vol. VII. 139 

416 — Failure to give employer notice will bar recovery unless com- 
mission finds as fact there was no intention to mislead and that 
employer was not misled by such failure. Frank Martin-Laskin 
Co. V. Indust. Comm. (Wis.). Vol. VII 169 

416 — It is bad practice for commission when making findings of fact 
to incorporate written opinion as part of findings — findings by 
commission that injuries resulted either from fall on floor or 
from assault by stranger are insufficient to justify award. 
Lorchitsky v. Gotham Folding Box Co. (N. Y.). Vol. VII. . . . 218 

416 — Award of commission without specific findings is improper 
practice — award as stated* held supported by sufficient findings. 
Jackson CoM Co. v. Indust. Comm. (111.). Vol. VII 190 

416 — Where commission's finding did not eliminate contingency of 
injury through employee's own unauthorized act, award of 
compensation held unjustified. Greenberg v. Greenberg (S. Y.). 
Vol. VII 23a 

416 — Minor can disaffirm adjudication obtained in proceeding before 
commission in which he has not been duly represented, until 
barred by laches after reaching majority — if applicant at time of 
first application and hearing was minor, not represented by 
guardian she had right to disaffirm award after reaching ma- 
jority — injured female employee, under 21 at time of first appli- 
cation and hearing was "minor" for purpose of enforcement of 
rights acquired under act and fact that she became 21 before 
award was rendered does not defeat right of disaffirmance — 
failure of commission to enter order setting aside first award, 
disaffirmed by minor does not invalidate second award. 
Gouanillou v. Indust. Accident Comm. (Calif.). Vol. VII 257 

416 — After board has denied compensation employee's letter to 
board requesting blanks and information as to bill, is sufficient 
claim for review within statutory time limit — while board per- 
forms quasi judicial duties, it is not possessed of judicial power 
and cannot set aside findings of arbitration board and order 
resubmission to new board — claimant is. not entitled to tran- 
script of evidence before board to be furnished by insurer. 
Jones V. St. Joseph Iron Works (Mich.). Vol. VII 315 

416 — Decision that only question was whether final cause of hemor- 
rhage which occasioned employee's death was natural one or 
act in course of employment did not place burden of proof upon 
employer. Patrick v. J. B. 'Ham Co. (Me.). Vol. VII 432 
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416 — Commission is required to make sufficiently detailed findings 
of fact, so that courts can determine whether award is sup- 
ported;~findings of commission as stated held insufficient as 
merely stating conclusion of law. Prouse v. Indust. Comm. of 
Colorado (Colo.). Vol. VII 383 

416 — Where facts pleaded before commission by employer and in- 
surer as defense to widow^s application for compensation for 
death of her husband constituted no defense, commission was 
not required to make findings with reference thereto. Miller 
Scrap Iron Co. v. Indust. Comm. (Wis.). Vol. VII 528 

416 — In proceeding for loss of toe, finding that age and hardening 
of the arteries greatly retarded normal recovery but that dis- 
ability resulting, combined with physical condition, was proxi- 
mate result of injury and is compensable as such, held not in 
conflict with finding that injury had resulted in permanent 
disability. Jackson v. Indust. Accident Conmi. (Calif.). Vol. 
VII 541 

416 — Commission has continuing jurisdiction on showing of good 
cause to rescind, alter, or amend any decision or award made 
by it until 245 weeks from date of injury— continuing jurisdic- 
tion of commission not limited by statute conferring power, 
"including" right to increase or diminish award— commission 
has jurisdiction to amend award after expiration of time for 
rehearing. Kennedy v. Indust. Accident Comm. (Calif.). Vol. 
VII • 543 

416— Where evidence is not wholly undisputed, finding that claim- 
ant has not established his claim by preponderance of evidence 
and has not shown that he has sustained any accident arising 
out of and in course of employment, is insufficient to support 
decision denying compensation and case must be remanded for 
more specific findings of fact. Billick v. Indust. Comm. (Colo.). 
Vol. Vll 550 

416— Denial of further hearing on claim was not reversible error. 
Devinc's Case (Mass.). Vol. VII 446 

416— Findings reciting that deceased employee was burned in ex- 
plosion while in course of emplojrment, that proximate cause 
of death about one year and four months after accident, was 
appendicitis due to abscesses, that death was not caused by the 
accident and that therefore claim should be denied held mere 
conclusions of law, affording no basis for judgment. Weaver 
V. Indust. Comm. (Colo.). Vol. VII 555 

416— Finding that sickness was "caused or activated by injury 
received," being in the disjunctive, was not finding that acci- 
dent caused sickness. Donovan v. Alliance Electric Co. 
(N. Y.). Vol. VII 785 

416— Compensation award to corporate officer, also employee, re- 
served, and claim remitted for additional findings. Kolpien v. 
O'Donnell Lumber Co. (N. Y.). Vol. VII 774 

416 — State of dependency must first be found a« fact, except in cases 
where it is conclusively presumed, before employer or insurer 
can be held "liable for payment of any sum for support of claim- 
ant. MacDonald v. Employers' Liability Assur. (Zorp. (Me.). 
Vol. VII 737 

416 — Right to sue under act is not dependent on notice of intent 
not to abide by award. Texas Employers* Ass'n. v. Roach 
(Tex.). Vol. VI 400 

416 — Where there is no voluntary payment by employer, and com- 
mission must determine compensation for death of employee, 
it is it^ further duty to determine person entitled to same. Henry 
Pratt Co. V. Indus. Comm. (111.). Vol VI 296 
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416 — Claimants having established partial dependency, award based 
on average weekly wage of deceased was not invalid because 
commission failed to make finding as to amount of daily 
wage. Geo. A. Lowe Co. v. Indus. Comm. of Utah (Utah). 
Vol. VI 511 

416 — Courts cannot look for same precision in adjudications by 
board as otherwise migfit be insisted on if members were re- 
quired to be learned in law. Whittle v. Nat'l Aniline & 
Chem. Co. (Penn.). Vol. VI 103 

416 — Since provisions of act as amended do not provide for notice 
to insurance carrier nor making it party to agreement for 
compensation, such agreement, approved by board, is binding 
upon parties until revoked though insurer had no actual notice 
of .its execution or approval — Insurer is party in interest en- 
titled to all of employer's rights including that of appeal and 
on its request should be made party, and is then entitled to 
apply to vacate order approving agreement — while board has 
power in case of fraud, duress or mistake to vacate its ap- 
proval, application therefor should not be to allow a party to 
make new and distinct cause — mere misconception on part of 
insurance carrier as to law is not of itself such mistake as will 
authorize setting aside of agreement approved by board. Frank- 
fort Gen. Ins. Co. v. Conduitt (Ind.). Vol. VI 25 

416— Though not expressly authorized to correct its awards except 
as provided for purpose of readjusting compensation, board has 
inherent power to correct errors, inadvertences, and mistakes 
in entry of its awards; but such authority must be exercised 
in harmony with provisions of act giving courts jurisdiction to 
set aside awards. Blair v. Millers* Indem. Underwriters 
(Texas). Vol. VI 105 

416 — Commissioner need not include in present award injury whose 
extent or prognosis cannot be then determined. — Expression 
on belief by commissioner has no place in his finding and njust 
be disregarded. Saddlemire v. American Bridge Co. (Conn.). 
Vol. VI. 130 

416 — Determination by referee that wife, though not living with 
husband at time of death, was actually dependent on him for 
support, was finding of fact and should have been so stated 
instead of stated as conclusion of law. Morris v. Yough Coal 
& Supply Co. (Pa.). Vol. VI.. 210 

416 — ^Where claim filed with commission by widow and report of 
accident filed by insured both stated that deceased was em- 
ployed by insured, and where insurance carrier did not ask 
for hearing or appeal from award by commission but com- 
menced payment of compensation, it could not thereafter ob- 
tain relief on ground that deceased was not employed by 
insured, in absence of allegations of fraud, intentional conceal- 
ment or that it was prevented from obtaining knowledge of all 
facts. U. S. Fidelity & Guaranty Co. v. Taylor (Md.). Vol. VI. 458 

416 — Commissioner who, supposing employee deprived of sight pf 
right eye was not one-eyed man as was case, approved volun- 
tary settlement on that basis, held empowered to reopen award 
on basis of total, permanent incapacity. Fair v. Hartford 
Rubber Works (Conn.). Vol. VI.., 521 

416— Finding of commission, which fails to show employee's knowl- 
edge of injury, written notice, or excuse, is insufficient to sus- 
tain, award — award cannot be sustained in absence of such 
knowledge or notice though evidence shows knowledge and 
excuse for failure to give written notice. Standard Cabinet 
Co. V. Landgrave (Ind.). Vol. VI 654 

' 20 — Digest 
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416 — Finding^ and award under act need not recke details of pro- 
cedure. Hackley-Phelps-Bonnell Co. v. Indus. Comm. (Wis.). 
Vol. VI 724 

416 — Denial by court of employer's motion to vacate judgment en- 
tered on award of arbitrator, held not an abuse of discretion. 
Liberty Foundries Co. v. Indust. Comm. (111.). Vol. V 47 

416 — There is no provision in law for rehearing after final order is 
made by Board in proceedings under act. Foes v. Buick Motor 
Co, (Mich.). Vol. V 278 

416— Where there is no hearing de novo by board, case rests upon 
facts found by referee. Keys v. New York, O. & W. Ry. Co. 
(Pa.). Vol. V 464 

416 — Finding of facts filed by board, held such find as is contem- 
plated by statute. Where board expressly stated in finding that 
evidence did not show and that board could not and did not find 
that death of petitioner's husband was due to accident arising 
out of employment, no other findings were necessary to sustain 
award denying compensation. Swing v. Kokomo Steel & Wire 
Co. (Ind.), Vol. V 380 

416 — Employer and insurer who assumed before arbitration com- 
mittee, that claim of deceased servant's father* was made on 
behalf of himself and family cannot be heard to claim award 
was to him as sole dependent and thereby defeat petition filed 
after father's death, praying for modification to include widow 
and minor children. Where employer and insurer recognized 
such claim by father, board had authority tp treat father as 
representing all dependents and on his death to modify award to 
include all dependents and order resumption of payments. 
Byle V. Grand Rapids Blowpipe & Dust Arrester Co. (Mich.). 
Vol. V 402 

416 — Board has power on review td set aside or reverse findings and 
decision of member Who heard parties and- their witnesses 
though same are not clearly erroneous and have supported in 
evidence. Board on same evidence as that on which single 
member acted has full power to find facts at variance with, and 
contrary to those found, by member. Sonia's Case (Mass.). 
Vol. V 401 

416 — Though there is no contest between respective relatives of 
deceased employee as to dependents entitled to award, or where 
there in no voluntary payment on part of employer, commis- 
sion must determine compensation, it is duty of commission to. 
determine persons entitled to it. Keller v. Industrial Commis- 
sion et al. (111.). Vol. V 665 

416 — Commission may expressly reserve award for medical, surgical 
and hospital treatment to which it finds claimant entitled, pend- 
ing procuring necessary .information for supplemental award. 
McBride v. Industrial Accident Comnission et al. (Cal.). 
Vol. V 646 

416 — Decree of Board is final as to all issues and controversies both 
as to law and fact where no action has been taken by either 
party to set aside its final ruling and decision. Southern Surety 
Co. V. Lucero (Tex.). Vol. V 609 

416 — In absence of previous determination by stipulation of arbitra- 
tion as to who beneficiaries are, fact cannot be determined by 
Board in proceedings undy Act for lump sum settlement. H. 
W. Clark Co. v. Indust. Comm. (111.). Vol. V 805 

416 — Board must find as legal basis for award that claimant was 
employee, that injury was received bv accident, that it arose 
out of and in course of employment, its character and extent, 
and claimant's average weekly wage. Muncie Foundry & . 
Machine Co. v. Thompson (Ind.). Vol. IV 56 
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416^After heating by full board, an award made and signed by 
only a majority is binding. Root Dry Goods Co. v. Gibson 
(Ind.). Vol. IV f9 

416 — Commission need not formulate findings except in case which 

are appealed. In re Behrens (N. Y.). Vol. IV 282 

416 — Though there is no contest between dependents as to receipt 
of compensation, where payment is not voluntary and commis- 
sion must determine compensation, it must also designate those 
entitled to same. Paul v. Industrial Comm. (111.). Vol. IV... 371 

416 — Award against employers using two diflferent partnership 
names is not rendered invalid by the addition of descriptive 
partnership name. Heinzc v. Industrial Comm. (111.). Vol. IV. 361 

416 — Order of bdard awarding compensation to injured employee in 
accordance with agreement between him, employer, and insurer, 
held inconsistent with return of board of writ of certiorari sued 
out by employer and insurer to review reciting that order 
meant case should not be finally closed, but be held open for 
developments. Rudiski v. Detroit Wire Spring Co. (Mich.). 
Vol. IV 396 

416 — That award was made by only one of commissioners does not 
affect validity where made from schedule regularly adopted 
by whole commission, Foster v. Indust. Ins. Com. (Wash.) 
Vol. IV 458 

416 — Contention that there was no evidence to sustain referee's con- 
clusion that death was result of accident, raised question of 
law which board had power to determine under act^ upon con- 
sideration of legal adequacy of testimony taken before referee. 
Murdock v. New York News Bureau (Pa.). Vol. IV 451 

416 — Board's award of sum per week for specified period and fixing 
amount already due at time of award, must be considered not 
lump sum award but weekly payment award, reviewable and 
not res ad judicata. Shaffer v. D'Arcy Spring Co. (Mich.). 
Vol. IV 406 

416^Award for employee's death from sunstroke is not justified 
where commission does not find he met death through exposure 
to heat more excessive than that to which others were sub- 
jected or through special hazard of employment. Brezzenski v. 
Crenshaw Engineering Co. (N. Y.). Vol. IV 540 

416 — Where defendant railroad contended injury occurred while 
employee was engaged in interstate commerce, referee should 
have made finding on such question — where referee concluded 
it was immaterial and failed to find, board upon appeal should 
have held conclusion error and either made findings upon hear- 
ing de novo or sent record back to referee for finding. Reilly 
v. Erie Ry. Co. (Pa.). Vol. IV 639 

416 — Board cannot reverse award upon appeal from referee's find- 
ings of fact without hearing de novo. Tigue v. Forty Fort 
Coal Co. (Pa.). Vol. IV 751 

416 — Notice to or knowledg'e of insurance carrier of agreement for 
lump sum settlement presented to board for approval, is not 
contemplated by act and want of knowledge is not ground for 
vacating order of settlement. Hartsock v. Long (Ind.). Vol. 
IV .•••••. •. 706 

416— If injured servant's failure to give notice to employer did not 
result in prejudice to employer and insurer. Commission before 
making award should make appropriate findings. In re Colon.* 
Appeal of American Linoleum Mfg. Co. et al. (N. Y.). 
Vol. Ill 180 

416 — Board, where appeal has not been taken within ten days, can- 
not allow appeal nunc pro tunc as of time prior thereto. Wise 
V. Borough of Cambridge Springs (Pa.). Vol. Ill 196 
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416— Record of claimant on appeal from decision of committee of 
arbitration to board held to be filed within time required by 
statute as existing December 4, 1914, where extensions .of time 
had been granted. Sulzberger & Sons Co. v^ Industrial Com- 
mission of Illinois et al, (111.). Vol. Ill 33 

416 — Hearing de novo by board is essential whenever intention is to 
disturb findings of fact, and board considering report of referee 
had no power to substitute own inferences and deductions for 
those upon the record. Where referee found employee's death 
in course of employment was due to rupture of aorta caused by 
vomiting probably due to gases, smell or fright, board without 
hearing de novo had no power to reach different conclusions or 
reverse referee on theory of his error in law in drawing conclu- 
sions diflfertnt from those which would have been made by 
board. Clark v. Lehigh Valley Coal Co. (Pa.). Vol. IV 747 

416 — Agreement for compensation between employee and employed 
approved by board has effect of award — award not reviewed or 
set aside, is conclusive on both parties except as provided in 
Sec. 45, allowinpr a modification on change of conditions. Ped- 
low V. Swartz Electric Co. (Ind.). Vol. Ill 36 

416 — Where question arises as to whether accident from which 
workman dies occurred in course of employment, findings of 
fact by compensation referee should be so explicit as to state 
full circumstances thereof. Gurski v. Susequehanna Coal Co. 
(Pa.). Vol. Ill 73 

416 — Under act held that if compensation is fixed by commission 
it is required to determine who is entitled to it before deter- 
mining the amount, provisions as to distribution by probate 
court applying only to cases where employer makes voluntary 

fayment to administrator. Smith-Lohr Coal Mining Co. v. 
ndustrial Commission et al. (111.). Vol. Ill 250 

416— Agreement entered into under Act and approved by Board 
has fohce and effect of award — in absence of rule of board 
to contrary, insurance carrier not necessary party to compen- 
sation agreement — ^not binding on insurance carrier, either be- 
fore or after its approval as against proper proceeding season- 
ably made, where such agreement is result of mistake or tinc- 
tured with fraud — burden is on insurer to show fraud — ^board 
may determine fact of fraud and annul order — but where car- 
rier has had reasonable opportunity to be heard on proposi- 
tion of approval of agreement but has failed to avail itself 
thereof, its motion to vacate such order should not be enter- 
tained unless it clearly excuses failure — before vacating order 
carrier should be required to make at least an ex parte prima 
facie case on the merits. Aetna Life Ins. Co. v. Shively et al. 
(Ind.). Vol. Ill 261 

416 — Act does not require that board serve notice that award has 
been made and any means ordinarily employed in sending pa- 
pers, including transmission by mail, express or messenger may 
be used. Jefferson Hotel Co. v. Young (Ind.). Vol. Ill 271 

416 — Findings of board held contrary to contention of employer 
appellant, that employee, a lineman, was guilty of willful mi<;- 
conduct. Indianapolis Light & Heat Co. v. Fitzwater (Ind.). 
Vol. Ill : . 284 

416r-Whether or not statute providing aggrieved party may apply, 
to Industrial Commission for review of award within five days 
after its date, repealed provision of Code requiring review to 
be filed within five days of decision, it superseded it as to fix- 
ing time to bring review and "date of award" means date of 
its filing with Commission. Herbig v. Walton Auto Co. et al. 
(la.). Vol. Ill 705 
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416 — Board has no jurisdiction to review award of full board al- 
though hearing was held before less than all the members — 
that the Act was amended so as to preclude review by full 
board, although hearing may have been before a less number 
did not deprive board of jurisdiction to grant rehearing where 
first hearing was had before- amendment — where board on 
first hearing stated that applicant's injury resulted in total dis- 
ability to work for certain definite period and then stated that 
disability "in this proceeding" did not result from his injury, 
finding was contradictory, and latter finding being general 
must yield to former specific finding. Kingan & Q). Lim- 
ited, v. Ossam (Ind.). Vol. Ill 276 

416 — Where on review by full Board of award made by one mem- 
ber, appellant made no showing as to what additional testimony 
sought to be introduced by him would be, but stated only a 
conclusion, Board did not abuse its discretion in refusing to 
permit him to introduce additional testimony. Consumers' Co. 
V. Ceislik (Ind.). Vol. Ill 620 

416— Referee in proceedings should make his finding of fact so com- 
prehensive and explicit as to disclose full story of accident but 
legal precision cannot be insisted upon — act contemplates brev- 
ity in matters of practice but if referee fails to pass upon any 
material matter of fact in evidence which either party con- 
siders vital in event of appeal to court, those affected should 
apply to Compensation Board for assistance on hearing de 
novo. Flucker V. Carnegie Steel Co. (Pa.). Vol. JII 780 

416 — Where insurer failed within seven days after decision of com- 
mittee of arbitration was filed, to file claim for review Indus- 
trial Board had no authority to grant insurer's motion for per- 
mission to file late its claim for review. Keohane's Case. In 
re McCarthy. In re Massachusetts Bonding & Ins. Co. 
(Mass.). Vol. Ill 743 

416— Mere fact that each finding of referee in proceedings under 
act is not labeled as finding of fact or conclusion of law in no 
way changes their actual character and where a series of facts 
are found showing that employee was injured on employer's 
premises, lack of formality stated conclusion that injury so oc- 
curred is not fatal. Dainty v. Jones & Laughlin Steel Co. 
(Pa). Vol. Ill 784 

416 — Under the act as provided, the commission may, after 
commuting an award payable to aliens entitled to compensa- 
tion for death of servant and expected shortly to depart from 
country set aside the commutation of award, the aliens having 
elected to remain in the country for the purpose of provisions 
for periodic payments is obviously to preclude the beneficiaries 
under the act from becoming public charges. Spaduccino v. 
John G. Hayes & Co. — In re Royal Indemnity Co. (N. Y.). 
Vol. I 223 

416 — A finding of fact by the Board held to be in effect that the man- 
ager of a hotel was in control of the men- employed by the injured 
painter and decorator who contracted for the job, directing them 
in their work with the right to interrupt it. Holbrook v. Ol3rmpic 
Hotel Co. et al. (Mich.). Vol. 1 1076 

416 — Judgment on award of Industrial Board properly allowed 
interest and each past-due installment from the time it became 
* due and payable. McMurray v. Peabody Coal Co. (111.). 
Vol. 1 324 

416 — Board's finding that employee's injury was received in acci- 
dent arising in course of employment is a legal conclusion 
and not a findng of fact. Retmier et al v. Cruse (Ind.). 
Vol. I 971 
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416 — Determination that an accident did or did not arise out 
of or in course of employment, or whether it was due to 
wilful misconduct is a legal conclusion rather than an ultimate 
fact, such as is required by the act. Inland Steel Co. v. Lam- 
bert (Ind.). Vol. I ; 347 

416 — Under the act, authorizing board, on review of weekly 
payments to **end it," on servant's application to review 
former order for weekly payments, order of board providing 
that it should close the case was not improper on ground board 
had no power to decree servant should receive no further com- 
pensation if his injuries should continue. Shaffer V. D'Arcy 
Spring Co. et al. (Mich.). Vol. I 418 

416 — Finding that claimant relied upon sums sent her by deceased 
employee "for expenses" is not equivalent to finding that she 
relied on them for necessary living expenses. Blanton v. 
Wheeler & Howes Co. (Conn.). Supp., Vol. Al 275 

416— Since claim for review could be made by simple written 
statement, fact that claimant had no money with which to 
pay for formal claim was not sufficient cause for extending the 

\ time. Kalucki v. American Car & Foundry Co. (Mich.). 

Vol. I 989 

416 — Order of board providing that applicant should be paid half 
difference between his weekly wage and average wage 
which he is able to earn thereafter, which did not state any 
specific amount was merely a statement of law and not a finding 
that there was partial disability and did not need to be sup- 
ported by evidence thereof. Jacobs v. Glasser & Hoffman 
et al. (Mich.) . Vol. I 1072 

416— Where committee of arbiters denied compensation on 
ground that claim was not filed within six months and 
claimant did not within seven days file notice of appeal to full 
board, he was not entitled to appeal except if, for good cause 
shown, time should be extended under act. Kalucki v. Ameri- 
can Car & Foundry Co. (Mich.) . Vol . 1 989 

416 — Final award of Industrial Board would bind all parties be- 
fore unless prior thereto insurer rmanifested its objection. 
Southwestern Surety Ins. Co. v. Curtis et al. (Tex.). Vol. I.. 875 

416 — Nothing in Compensation Act authorizes award to dependent 
widow to be made upon conditions. Newton v. Rhode Island 
Co. (R. I.). Vol. Ill 527 

416 — Where destitute employee signed relinquishment of all claims 
under act on receipt of sum less than valid award, commission 
properly refused to receive such paper in evidence and to 
reopen case. Jenkins v. T. Hogan & Sons. In re Zurich Gen'l 
Ace. & Liab. Ins. Co. (N. Y.). Supp., Vol. Bl 1348 

416 — Commission's ruling that failure to give written notice "is 
hereby excused," without finding of facts is not sufficient com- 
pliance with act and award is reversed. Bloomfield v. Novem- 
ber. In re Zurich Gen'l Ace. & Liab. Ins. Co. (N. Y.). Supp., 
Vol. Bl 1178 

416 — Where claim was made in name of father and mother Jo 
whose support workman contributed equally, contentions that 
award shoukl be made conditional on mother filing waiver of 
claim unlessfcourt should find that all contributions were made 
for father's benefit, was without merit. Buhse v. Whitehead 
& Kales Iron Works (Mich.). Supp., Vol. Al 883 

416 — Mere finding that accident arose out of and in course of em- 
ployment is insufficient when there are no findings of specific 
facts or conclusions from evidence and only testimony in narra- 
tive form is given, and where different inferences may be drawn 
from evidence. In re Mathewson. In re Contractors' Mut. 
Liab. Ins. Co. (Mass.). Supp., Vol. Al 841 
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416 — Where commission found policy in effect, and policy of an- 
other insurer not canceled, it properly made joint award 
against employer, trustee in bankruptcy, and two insurers, ques- 
tion of respective liabilities of insurers being not presented. 
Hargraves v. Geo. F. Shevlin Mfg. Co. In re Zurich Gen'l 
Ace. & Liab. Ins. Co. In re Standard Ace. Ins. Co. (N. Y.) 
Supp, Vol. Bl 1332 

416 — Act does not require board to give parties notice of filing 
award nor require that copy be served upon them — claim for 
review must be filed within 7 days from filing of award — when 
stipulated time expires without either party filing claim of 
review of arbitrators' award, it stands as decision of board — 
only in exceptional cases and for special reason may board on 
meritorious application showing sufficient cause for further 
delay, grant extension of time to file claim for review — such 
extension is matter of discretion with board with which courts 
may not interfere unless palpable abuse of discretion is mani- 
fest. — Where a Ward made May 10 was filed May 13 and copy 
received by defendant May 15 and claim for review was 
received and filed May 22 it was not arbitrary abuse of discre- 
tion to refuse to extend time for filing claim Brunette v. 
Quincy Mining Co. (Mich.). Supp., Vol. Al 879 

416 — Award of commission is not vitiated by mere recommendation 
that medical service in excess of that required to be furnished 
be proffared. Marshall v. Ransome Concrete Co. (Cal.). 
Supp., Vol. Al 257 

416— Objection to time of award for permanent total disability is 
waived where employer's counsel did not object to date of 
award but stated that compensation might be awarded in gross 
sum for partial total disability. McDonald v. Indust. Comm. 
(Wis.). Supp., Vol. Bl •. 1694 

416— Award of arbitrators, objections to which were overruled by 
commissioner, having made allowance for hospital expense, 
complaint may not be made of taxing thereof to employer by 
court. Fischer v. W. F. Priebe & Co. (Iowa). Supp., Vol. Al. 586 

416— Where ejnployer selected arbitrator and joined in arbitration 
and paid moneys under award and took claimant back into its 
employ in accordance with award, its defenses against validity 
of claim were waived— construction company, building hotel, 
against whom award required employment of injured workman 
at light work or to pay him certain sums, does not fully comply # 
with award by giving him work until hotel is finished. Brown 
V. Geo. A. Fuller Co. (Mich.). Supp., Vol. Al 876 

416— Finding of commission that employer has "knowledge or 
notice of accident within time prescribed" was not finding of 
actual knowledge required by statute — and was insufficient, as 
"accident" does not necessarily imply injury. Smith v. Indust. 
Ace. Comm. (Cal.). Supp., Vol. Al 199 

416— Where total earnings for year were but $580 and in but one 
week amounted to $6 per day, award of $15 per week was 
erroneous — commission should consider actual facts and condi- 
tion, not theoretical conditions which might increase employee's 
earnings — agreement that employee's daily wages W9fe par- 
ticular sum was ineffective where not approved by commission 
— such agreement could not have been approved where evi- 
dence clearly showed amount stated was "grossly inaccurate." 
In re Cohen. Rothstein & Pitofsky v. Zurich Gen'l Ace. & 
Liab. Ins. Co. (N. Y.). Supp., Vol. Bl 1325 

416 — Board has no power to review award made by full board and 
any pretended award is nullity. Kingan & Co. v. Buford 
(Ind.). Supp, Vol. Al 468 
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416 — Where no petition for review of decision of arbitration com- 
mittee was filed with board within statutory IS day period or 
at any time, decision of committee became final decision of 
board — filing of petition to increase payments on grounds that 
disability has recurred and increased vests board with jurisdic- 
tion regardless of failure to file agreed statement of facts or 
report of evidence heatd by such committee whose award be- 
came final. Bloomington D. & C R. Co. v. Indust. Board. 
(111.). Supp., Vol. Al . . . ; 334 

416 — Commission was not bound to accept theories of medical 
witnesses as to whether accident was sufficient cause of disease 
resulting in death. La Fleur v. Wood. In re Globe Indemn. 
Co. (N. Y.). Supp., Vol. Bl ; 1359 

416^It is within power of Qommission to make anticipatory award 
where minor servant would probably have been promoted and 
wages increased. Carkey v. Island Paper Co. In re First Mut. 
Liab. Ins. Co. (N. Y.). Supp., Vol. Bl , 1351 

416— It is duty of commission to find on question, where raised 
and supported by evidence, that employment was in interstate 
commerce. Saxon v. Erie R. Co. (N. Y.). Supp., Vol. Bl 1205 

416 — Motion for new trial by employer against whom compensation 
has been awarded is not contemplated under act. Campbell- 
Smith-Ritchie Co. v. Souders (Ind). Supp., Vol. Al 526 

416 — When arbitration committee made report to board that it 
could not agree, it ^as duty of board to refer matter back and 
require final report from them. Kerens-Donnewald'Coal Co. 
V. Indast. Board (111.). Supp., Vol. Al 417 

416^Finding "that applicant is Aow totally disabled" held not suffi- 
cient to sustain award for permanent total disability. 111. Mid- 
land Coal Co. V. Indust. Board (111.). Supp., Vol. Al 406 

416 — Board, in makihg award on statements of persons procured by 
special investigator appointed by it, and on his report, of which 
one of the parties had no notice or knowledge, did not act 
within its powers, but contrary to law. Bereda Mfg. Co. v. 
Indust. Board (111.). Supp., Vol. Al 323 

416 — Decision of board, made on consent of all parties, was ^nal 
and constituted only remedy — claimant had no cause of action 
against employer. Roach v. Texas Employers' Ins. Ass'n 
(Tex.). Supp., Vol. Bl 1583 

416 — Where board, with consent of employee, has decided claim, its 
decision is final and he cannot sue thereon in court. Fidelity 
^ & Cas. Co. v. House (Tex.). Supp., Vol. Bl .1572 

416— Award under state act to employee injured in interstate com- 
merce was adjudication of absence of negligence, barring action 
by him under federal act. Corico v. Smith (N. Y.). Supp., 
Vol. Bl 1442 

§ 416J^. PROCEDURE BEFORE BOARDS OR COMMISSIONS 
—ENFORCEMENT OF AWARD. 

416J4 — On insurer's noncompliance with award of board, injured 
is entitled to judgment in lump sum for compensation already 
due and judgment for weekly installments during balance of 
compensation period, but not to lump sum judgment for entire 
period — evidence in action for noncompliance with award of 
board held to warrant finding that insurance carrier did not, 
prior to action, in good faith attempt to comply with award — 
injured may mature entire claim and bring suit thereon as well 
where there has been no payment on award of board, as where, 
after a payment, there has been default — for injured to au« 
. thorize attorney to file suit for whole amount due under award 
of board is in effect a maturing on his part of the amount due. 
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U. S. Fidelity & Guaranty Co. of Baltimore, Md., v. Parsons 
(Tex.). Vol. VII- 517 

41654 — Enforcement of award provided for by act. Richmond 
Cedar Works v. Harper (Va.). Vol. VIII 185 

4151^^ — Question of employment in maritime occupation defeating 
jurisdiction under act held for jury. Taylor v. Robert Ramsay 
Co. (Md.). Vol. VIII 704 



§ 417. REVIEW BY COURT IN GENERAL. 

417 — If evidence in favor of applicant sustains award of commis- 
sion, weight of evidence to contrary will not be considered by 
reviewing court — determination of facts upon contradictory evi- 
dence by commission is final. Pekin Cooperage Co. v. Indus- 
trial Commission et al. (111.). Vol. Ill 26 

417 — ^Where carrier without objections allows establishment of 
material fact by hearsay evidence, it cannot be heard 
to say on appeal that such evidence was incompetent. Hernon 
v. Holahan et al. In re London Guarantee & Accident Co., 
Limited (N. Y.)'. Vol. I 1120 

417 — Board having found facts showing actual knowledge of in- 
jury by employer's agents, also reasonable excuse for failure 
to give statutory notice, findings are binding on Appellate 
Court, if there is any evidence to sustain either, Vandalia Coal 
Co. V. Holt (Ind.). Vol. II 880 

(1). Nature and form of remedy. 

417-(1) — Award from which error has not been prosecuted is to be 
certified by trial court to commission and thereafter to be 
treated in all respects as if originally rendered by such com- 
mission—continuing jurisdiction — 30 day period does not be- 
gin to run against claimant until he has received actual no.tice 
or rejection of claim — where ^mploy^r has elected to pay com- 
pensation directly to employee, if denied participation in state 
fund, injured employee may appeal to court of common pleas 
of county wherein injury was inflicted. Roma v. Industrial 
Commission of Ohio (Ohio). Vol. II 122 

417-(1) — "Summary Manner" means a short concise and immediate 

proceeding. Phil Hollenbach Co. v. Holenbach (Ky.). Vol. II 492 

417-(1) — Where boards' award, though erroneously entered against 
one who was not a party, was one that claimant did not wish 
to consent to his only remedy was to give notice of dissatisfac- 
tion and bring suit to set it aside. Blair v. Millers' Indem. 
Underwriters (Texas). Vol. VI 105 

417-(1) — Amendment of act to provide review of decisions of com- 
mission on certiorari or review in Supreme Court in first in- 
stance instead of district court held not to have aflfected cases 
pending and being prosecuted prior to time amendment be- 
came effective. Indust. Comm. v. Agee (Utah). Vol. VI H4 

417-0) — Proceedings under act are purely statutory and appeal to 
court is in nature of certiorari. Morris v. Yough (Zoal & 
Supply Co. CPenn.). Vol. VI 210 

417-(1) — Supreme Court of Appeal without jurisdiction of appeal 
from Industrial Commission. Richmond Cedar Works v. 
Harper (Va.). Vol. VIII 185 
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417-(1) — District courts being, courts of original jurisdiction, it 
was with constitutional power of legislature to provide in act 
that trial of compensation cases in district court should be de 
novo but power giving court is that of review rather than trial 
anew. Willis v. Pilot Butte Mining Co. (Mont.). Vol. VI... 365 

417-(1) — Without application to commission for review no case can 
be reviewed by district court, and such application must be 
made within ten days^-no application having been made as 
required, suit in district court to review decision is unlawfully 
brought and should be dismissed. Midget Consol. Gold Mining 
Co. V. Indust. Ace. Comm. (Colo.). Vol. VII 26 

417-(1) — Appeal from commissioner to Supreme Court is good, 
though filed within -time allowed for appeal to county court. 
O'Boyle v. Parker-Young Co. (Vt.). Vol. VII 696 

417-(1) — Where Commission denied compensation, and petition for 
rehearing was filed after which Commission vacated previous 
order, heard further testimony, and niade another order deny- 
ing compensation, order held reviewable without further peti- 
tion. Carroll v. Indust. Comm. (Colo.). Vol. VII 720 

417-(1) — Review of board's award of certiorari is within jurisdic- 
tion of superior court. Eugene Dietzgen Co. v. Indust. Comm. 
(111.). Vol. Vin 779 

417-(1) — Court held without jurisdiction of compensation appeal 
lodged in county of hearing instead of county of injury. Ma- 
guire's Case (Mc). Vol. VIII 839 

417-(1) — Injured employee or dependents of killed employee of 
employer who has elected to pay compensation directly, if 
wholly denied participation in state insurance fund by commis- 
sion may appeal to court of common pleas of county wherein 
injury was inflicted. Reinholz v. Industrial Commission of 
Ohio (Ohio). Vol. I 1138 

417-(1) — Re-examination of commissions determinations by court is 
inaugurated by writ of review and case is then to be tried 
de novo. Raney v. State Indust. Ace. Comm. (Ore.). Supp., 
Vol. Bl 1501 

417-(1)— Finding that employers had elected to submit to act Js 
unnecessary where parties have stipulated such was fact. 
Globe Indemnity Co. v. Indust. Ace. Comm. (Cal.). Vol. V.. 486 

417-(1) — Cited statute gives right of appeal from award by Commis- 
sion where Act became effective before appeal was perfected 
though after cause of action arose. Hoover v. Central Iowa 
Fuel Co. (Iowa). Vol. V ". 840 

417-<1) — On application for judgment for award and attorney's fees 
in accordance with statute, court has no jurisdiction to review 
decision of board, construe statute, or determine whether de- 
cision is correct. Friedman Mfcr. Co. v. Industrial Commission 
of Illinois et al. (111.). Vol. Ill 21 

417-(l)^Suit by insurer to annual and cancel award of Industrial 
Accident Board is not strictly speaking, an appeal, and trial is 
de novo; the effect being similar to that of an appeal from jus- 
tice court judgipent. Georgia Casualty Co. v. Griesenbeck et 
. ux. (Tex.). Vol. III., 801 

417-(1) — On appeal by either party from award of commissioner, 
district court of county where employee could sue employer at 
time of injury, is proper court to which case should be sub- 
mitted. Globe Indemnity Co. v. Larson (Neb.). Vol. IV 520 

417-(1) — That act was amended to provide for review of decisions 
of board, replacing original provision held invalid, does not 
deprive employer of substantial right of review. Chicago Rys. 
Co. V. Indust. Board (111.). Supp., Vol. Al 364 
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(IK2). 

417- (154) — As condition precedent to claimant's right to appeal, 
there must be denial of right to participate in state fund, based 
on jurisdictional matters enumerated — where award has been 
made, commission's jurisdiction is continuing and it may 
modify or change. Snyder v. State Liab. Board of Awards 
(Ohio). Supp.. Vol. Bl 1468 

4I7-(154) — Appeal from board's order allowing physician's claim for 
services is authorized. KirkoflF Bros. & McElwaine v. McCool 
(Ind.). Supp., Vol. Al 504 

417-(i;4) — Appeal may be taken from whole or part of judgment 
or court order on review of any order or award of commis- 
sion. Wm. Rahr Sons Co. v. Indust. Comm. (Wis.). Supp., 
Vol. Bl 1705 

(2). Certification of questions of law. 

417-(2) — Where Commission certified to Appellate Division ques- 
tion regarding its powers, asking advisory opinion thereon. Ap- 
pellate Division was without power to order anything to be 
done but could only answer question — Legislature did not at- 
tempt to authorize merely advisory opinions, but questions cer- 
tified under act must be incidental to pending controversy. In • 
re Workmen's Compensation Fund. Self-Insurers' Ass'n et al. 
v. State Industrial Commission (N. Y.). Vol. II 542 

41 7- (2) — Where full Industrial Board, before rendering an award, 
certified questions to be answered by Appellate Court, under 
section 61 of the Workmen's Compensation Act, which the 
court answered, such answer was not res adjudicata of the 
questions involved, nor did fact that a third person was per- 
mitted to file briets as amicus curiae change the character of 
proceeding, since it was not adverse in character and there 
were no issues in technical or legal sense. Bimel Spoke & Auto 
Wheel Co. v. Loper (Ind.) . Vol. I 56 

417- (2) — Certiorari is remedy for review. Bruening v. Central 
Warehouse Lumber Co. (Minn.). Vol. VIII 712 

(3). Certiorari. 

417-(3) — Award without proof of injury in employment is void and, 
being attached by certiorari, must be annulled as in excess of 
jurisdiction. Cllpp's Parking Station v. Indust. Comm. (Cal.). 
Vol. VIII 9 

417-(3) — Where order of Commission denying petition for rehear- 
ing was made and entered December 22nd, an application 
for certiorari to aopellate court to review such order filed 
by clerk January 24th following, came too late, and writ will be 
denied. Neal v. Industrial Accident Commission of California 
(Cal.). Vol. I 926 

417-(3) — Award can be annulled if commission exceeded its pow- 
ers, if award was procured by fraud or was unreasonable, 
or if findings of fact do not support it, but upon no other 
grounds; it cannot be set aside for errors of procedure only or 
for insufficiency of evidence if there is substantial evidence to 
support it — act empowers commission to adopt reasonable and 
proper practice and it* need not follow practice of courts so 
that notice that award would be amended, unless good cause 
against it was shown within ten days was not improper. 
Massachusetts Bonding & Ins. Co. v. Industrial Accident 
(Commission of California et al. (Cal.). Vol. I .* 484 
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4l7-(3) — Findings of fact by which Commission determines itself 
clothed with jurisdiction are reviewable by Supreme Court. 
Miller & Lux, Incorporated, v. Industrial Accident Commis- 
sion of California (Cal). Vol. Ill , 567 

41 7- (3) — Decision of circuit court on common-law writ of cer- 
tiorari declaring proceedings and order of board on com- 
pensation claim of father for death of son was not res judicata 
of matters presented on father's second claim before Indus- 
trial B'o^rd. Baer's Express & Storage Co. v. Industrial 
Board of Illinois et al. (111.). Vol. 1 512 

417-(3) — Held that on certiorari to review an award confirmed 
by Industrial Board the members of the board cannot be 
deemed parties so as to permit proceedings in any county where 
they may be found. A praeape in due form is necessary in 
order to give the circuit court jurisdiction of certiorari to 
review a decision of the Industrial Board. Louisville & N. R. 
Co. V. Industrial Board of Illinois et al. (111.). Vol. 1 542 

41^-(3)— 4Wherc a writ of certiorari to review ap award is 'quaidied, 
' the writ itself, the record certified to the court as a return, the 
order quashing the writ, and the judgment of the court consti- 
tute the "record" proper, so that no bill of exceptions is necessary 
to review the quashing of the writ. Sanitary Dist of Chicago 
V. Industrial Board of 111: et al. (111.) Vol. 1 548 

417-(3) — Unsupported by evidence, will be set aside by courts on 
certiorari, as involving act in excess of jurisdiction. Elk Grove 
Union High School Dist. vs. Industrial Ace. Commission of 
State of California— In re Hoag (Cal.). Vol. 1 143* 

417-(3) — Return to writ of certiorari commanding Commission to 
certify to court complete record of proceedings in a decision 
must show that notice was given employer and must contain 
testimony upon which decision was based. Tazewell Coal Co. 
V. Industrial Commission (Ills.). Vol. IV 41 

41 7- (3) — Circuit court may review by certiorari without necessity 
of review of decision of arbitrator by Commission. Jakub v. 
Industrial Commission (Ills.). Vol. IV 153 

417-(3) — Decision of commissioner of arbitration committee on fact 
in controversy is reviewable by certiorari. James Black Dry 
Goods Cp. y. Iowa Indust. Com'r (Iowa). Vol. IV. 379 

417-(3) — Question whether actions amounted to wilful misconduct 
goes to Commission and 'is reviewable on certiorari. Hyman 
Bros, Box & Label Co. v. Industrial Ace. Comm. (Cal.). Vol. 
IV 343 

417-(3) — Office of writ of certiorari is to bring 'before court for 
review decision of board on matters of law only. T. J. 
Forschner & Co. v. Indust. Board (111.). Supp., Vol. Al 387 

417- (3) — In certiorari proceedings, the petition and return constitute 
the record and defendant could urge as error judgment over- 
ruling his motion to quash writ, although 'no bill of exception 
was preserved and made part of record — ^although question was 
not raised before board, court on certiorari properly quashed its 
findings where it proceeded to review award of arbitration com- 
mittee without having before it agreed statement of facts 
proven or authenticated report of evidence. City of Pana v. 
Indust. Board (111.). Supp., Vol. Al 368 

41 7- (3) — Whether any provision of act which, it is claimed, brings 
the case within its terms, is constitutional, is question of law 
presented by any record of board awarding compensation and 
is subject to determination by certiorari by court. Savoy Hotel 
Co. V. Indust. Board (III). Supp., Vol. Al 447 

* Error in printing caused to b^ published two pages No. 143 which, 
however, are continuous. 
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4l7-(3) — In reviewing, on certiorari, award under act by commis- 
sion, circuit courts exercise special jurisdiction, conferred by 
act and cannot maintain such proceeding by virtue of general 
powers — Only circuit court of county where someone of par- 
ties defendant shall be found had jurisdiction to issue such 
writ of certiorari and writ issued by court of country wherein 
none of parties defendant reside is in excess of- jurisdiction. 
Central Illinois Public Service Co. v. Industrial Comm. et al. 
(111.). Vol. VI 9 

417-(3) — Appeal from Compensation Board to common pleas is in 
nature of certiorari, intended to prevent appeals to courts, ex- 
cept for errors of law. and to hasten final determination of 
claims. McCauley v. Imperial Woolen Co. et al. (Pa.). 
Vol. II 930 

41 7- (3) — Though circuit court of county which issued such writ 
was without jurisdiction because none of parties defendant re- 
side in county, court having issued writ may nevertheless' * ^ 
transfer proceeding to court of county wherein someone of dfe- • 
fendants reside and which has jurisdiction. Cent'l 111. Pub. 
Serv. Co. v. Ind. Comm. (111.). Vol. VI 9 

417-(3)^-Industrial Board is not a defendant or party in in- 
terest, whose place of residence would determine the county 
where application for writ of certiorari to review an award ' 
under the act should be made. Arcade Mfg. Co. v. Industrial 
Board of Illinois et al. (111.). Vol. I 547 

417-(3) — Railroad company against which board of arbitration ap- 
pointed under Compensation Act had made award in favor of 
widow of deceased servant, killed in interstate commerce, held 
entitled to certiorari to test right of Board to act, remedy by 
appeal after confirmation of award by district court not being 
plain, speedy or adequate. Des Moines Union Ry. Co. v. Funk, 
Industrial ComV, et al. (Iowa). Vol. III.... 458 

417-(3) — Writ of review will lie to review proceedings of commis- 
sion where evidence fails to support findings. Pacific Coast 
Cas. Co. V. Pillshury (Cal.). Supp.. Vol. Al 227 

417-(3) — Finding of fact of injury by board cannot, where sup- 
ported by evidence, be reviewed on certiorari. Daich v. Stude- 
baker Corp. (Mich,). Supp., Vol. Al 896 

417-(3) — Petition for certiorari was properly- dismissed by court 
where no praecipe was filed with clerk and claimant was not 
served with scire facias or written notice. Smith-Lohr Coal 
M'ng Co. V. Indust. Board (111.).. Supp., Vol Al.. 456 

417-(3) — Where shown that court rendering judgment in award was 
without jurisdiction, defeated party may sue out writ of cer- 
tiorari — mere allegation by defendant that servant was engaged 
in interestate commerce does not deprive board or commis- 
sioners of jurisdiction and certiorari to review their award can- 
not be allowed. Des Moines Union Ry. Co. v. Funk (Iowa.). 
Supp.. Vol. Al 580 

417-(3)-^Where there was finding of compensation by board, and 
application by employer for review by full board was granted 
and case was heard by all members and award made and 
entered.lemployer's appeal therefrom would lie, although there 
was no motion for full trial. Union Sanitary Mfg. Co. v. Davis 
(Ind.). Supp., Vol. Al 473 

(SM) Injunction. 

417- (3^) — Payment of weekly allowance under award by Com- 
rnission cannot be enjoined pending decision of court on ques- . 
tions involved. Employers*. Mut. Ins. Co. et al. v. Industrial 
Commission of Colorado et al. (Col.). Vol. Ill 91 
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4l7-(3}^) — Equity has jurisdiction of suit to enjoin successful 
claimant before Commission from enforcing award by execu- 
tion or other process — superior court not deprived of jurisdic- 
tion to restrain execution of award by Compensation Act. Gam- 
ble V. Superior Court in and for Alameda County et al. (Cal.). 
Vol. Ill 686 

(354) Decisions reviewable. 

417-(354) — Whether claimant was engaged in horticultural work 
and therefore not subject to act when injured, was for commis- 
sion, whose decision was beyond review by certiorari. George 
V. Industrial Accident Commission et al. (Cal.). Vol. II 748 

4l7-(354) — Where referee disallowed claim for compensation 'be- 
cause employer and employee were engaged in interstate com- 
merce and Compensation Act did not apply, Compensation 
Board's affirmative thereof was final and appeal therefrom to 
common pleas was properly dismissed. Messinger v. Lehigh 
Valley R. Co. (Pa.). Vol. II 940 

417-(354) — Where proof offered by claimant, in this case, widow 
of employee killed in coal mine, in support of her claim as de- 
pendent for contribution out of workmen's compensation fund, 
IS clear and uncontradicted, an adverse adjudication of her right 
thereto may be revised and claim allowed on appeal. Poccardi, 
Royal Consul, v. Ott, Compensation Com'r (W. Va.). Vol. II.. 949 

417-(3J^) — Where board concludes that referee's adjudications indi- 
cated that there was no evidence before him substantiating 
allegations of claim petition, its order granting a hearing de 
nova is interlocutory and no appeal lies therefrom. Mooney 
V. Lehigh Valley R. Co. (Fa.). Vol. II 942 

417-(354) — Review of award of arbitrator may be had where there 
is only partial disability after a short period of total disability, 
and award gives compensation for total disability for full period 
of eight years. Strong v. Sonken-Galamba Iron & Metal 
Co. (Kan.). Vol. VIII 224 

4l7-(354) — Reconsideration of claim held not appealable "award" 
or "decision." Kraemer v. Mergenthaler Linotype Co. (N. 
Y.). Vol. Vltl 621 

417-(354) — Whether wife of deceased employee was entitled to 
award for injuries resulting in death which occurred outside of 
state involved the construction of Compensation Act, and if 
construction given bv board was erroneous, section 19 per- 
mitted review. Friedman Mfg. Co. v. Industrial Commission 
of Illinois et al. (111.). Vol. Ill » 21 

417-(3}4) — Where reasons of appeals do not ask for correction or 
omission of some specific finding as to a subsidiary fact, or an 
addition of a material fact, not found, reasons of appeal al- 
leging that evidence was insufficient to warrant commissioner 
in finding, etc., do not present any assignable reasons of ap- 
peal. Rainey v. Tunnel Coal Co. et al. (Conn.). Vol. III.... 227 

417-(3%) — Where insurance company sets up fraud in obtaining 
policy and commission ruled that it could not go into legality 
of policy, but on subsequent cases does go into legality, and is 
upheld by the courts, the company cannot apply for rehearing 
therein and have appeal for such rehearing considered. Clemens 
V. Clemens & Grell. In re Commercial Casualty Ins. Co. 
(N. Y.) . Vol. 1 240 

417-(3}4) — Held that objection to award of commissioners after 
appeal from arbitration board is entitled to appeal from court 
decrees. Des Moines Union Ry. Co. v. Funk (Iowa.). Supp., 
Vol. Al 580 
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417-(354) — Finding of Board upon undisputed facts is finding of 
law, though it may be styled finding of fact by Board and is 
reviewable — finding as to whether employee is entitled to com- 
pensation as matter of law is reviewable. Bates & Rogers 
Const. Co. et al. v. Allen (Ky.). Vol. Ill 719 

417-(354) — Whether insurance association, subscribers or agent 
had notice of injury, whether claim had not been filed as re- 
quired, whether failure to file was due to mistake or other rea- 
sonable cause and whether employee had received injury in 
course of employment were questions of fact as to which ap- 
peal will not lie. In re Pass' Case (Mass.). Vol. Ill 738 

417-(3J4) — Findings of referee, affirmed by Board that condition 
of claimant's hands as result of accident constituted permanent 
loss of their use was a fact found and not conclusion of law 
reviewable on appeal. Cartin v. Standard Tin Plate Co. (Pa.). 
Vol. Ill 778 

417-(3;4) — Under act no appeal from award of $40 will lie. Essing- 

ton et al. v. Bowman (Ind.). Vol. Ill 442 

417-(3J4) — Compensation Act does not authorize appeal from or- 
der of Board approving or disapproving attorney's fee. Cal- 
vin V. Brown (Ind.). Vol. Ill 445 

41 7- (354) — Notice sent by commission to self-insurer under statute, 
requiring present value of an award of weekly compensation be 
• paid into special fund under act, pursuant to a general resolution 
of the commission, is not an award or decision of the com- 
mission within act, and is not appealable. Sperduto v. N. Y. C. 
Interborough Ry. Co. (N. Y.). Vol. IV 123 

(3^) Right of review. 

417-(3f^) — Insurer, not appealing, cannot complain of award. 

Kabel v. Lane Engineering Co. (N. Y.). Vol. VIII 121 

417-(3fi) — Employer is not estopped to question correctness of 
award by paying amount found due at time award is Tuade, 
where award provides for weekly payments- thereafter. Strong 
V. Sonken-Galamba Iron & Metal Co. (Kan.). Vol. VIII.... 224 

417-(3fi) — Where servant's judgment against third person for in- 
juries has been affirmed on appeal, judgment debtor cannot 
complain that lower court on petition of state fund which paid 
employee certain compensation, ordered this amount marked to 
fund's use as it cannot be J^rejudiced thereby. Mayhugh v. 
Somerset Telephone Co. (Pa.). Vol. V 891 

417-(354) — Where notice and copy of decision of board were sent 
and received by employer on certain day, and no writ of cer- 
tiorari was sued out or suit in chancery commenced within 20 
days thereafter, 'decision of board became conclusive. Fried- 
man Mfg. Co. V. Industrial Commission of Illinois et al. (111.). 
Vol. Ill 21 

417-1.35^4) — Annulment of award by commission, where based unon' 
opinions of physicians not part of record at hearing, after 
hearinfT was closed, without knowledge of claimant, opportunity 
to cross-examine or be heard, was error. Fischer v. Genesee 
Const. Co. (N. Y.). Vol. IV 279 

417-(3fi) — Insurer which voluntarily contested claim of decedent's 
brothers was not bound by board's final award and has appeal 
where board did not direct payment to brothers nor find them 
beneficiaries but merely fixed award and directed p^tyment to 
"legal beneficiaries" and where there was no agreement to be 
bound by action of board. American Indemn. Co. v. Zyloni 
(Tex.). Vol. IV 315 
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417-(3fi) — Employer who contributes to insurance fund as self-in- 
surer, by contributing directly or by insuring with insurance 
company, has right of appeal from award of commission which 
is alleged to have been made without jurisdiction. Industrial 
Commission of Utah v. Evans, District Judge (Utah). Vol. II. 848 

417-(3fi) — Where employer's petition for certiorari to review award 
of Board alleges that commission found without evidence that 
claimant was entitled to compensation and that order is based 
on that finding, finding and order were necessarily in excess 
of power of commission and subject to review. Industrial Com- 
mission of Utah V. Evans, District Judge (Utah). Vol. II 848 

(3J^) Parties. 

417-(3J4) — ^Jurisdiction to review award is dependent on joinder of 
adverse party — alien enemy beneficiary of award, is not the 
necessary "adverse party" to review. Milwaukee Western Fuel 
Co. V. Indust. Comm. (Wis.). Vol. VII 176 

4l7-(354) — Party in whose favor award is made by Commission is 
"Adverse Party" to be made defendant in action against Com- 
mission to review its awards and orders — in employer's action 
against Commission to review awards to beneficiaries who were 
non-resident alien enemies, Alien Property Custodian was 
"Adverse Party" to be made party in such action. Youghio- • 
gheney & Ohio Coal Co. v. Lasevich, et al. (Wis.). Vol. V 927 

417-(3}4) — Where insurer did not intervene, though it filed answer 
for employer, its appeal for employer will be quashed. Bolden 
V. Greer (Pm.). Supp., Vol. Bl 1508 

417-(354) — Insurance company was not entitled to maintain appeal 
from award of compensation against employer where record did 
not disclose what interest it had in subject-matter of contro- 
versy. Campbell-Smith-Ritchie Co. v. Souders (Ind.). Supp., 
Vol. Al .-.. 526 

417-(35^)-^Mother of deceased, who is allowed compensation by 
commission is "adverse partv" in action to review. Gough v. 
Indust. Comm. (Wis.). Sup'p , Vol. Bl 1670 

417-(3^) — Word "award" in act authorizes Appeal within 30 days 
from date of award, does not limit writ of appeal to matter 
wherein compensation has been awarded or denied, and appeal 
lies from final order of board denying application by insurer 
to set aside approval of agreement. Frankfort Gen. Ins. Co. 
v. Conduitt (Ind.). Vol. VI . , 25 

417-(3J^) — Under Compensation Law subjecting appeals from de- 
terminations of Commission to practice applicable to appeals 
in civil actions, following death of claimant, awarded compen- 
sation, substitution must be had of representative of estate, be- 
fore appeal by employer and insurer from award of Commis- 
sion to Appellate Division can be heard. Waite v. E. W. 
Bliss Co. et al. (N. Y.). Vol. Ill ;.. 509 

4l7-(35^) — It is not necessary to serve claimant with notice of 
certiorari. North Beck Mining Co. v. Indust. Comm. (Utah). 
Vol. VIII 755 

(3^) Proceedings for appeal or other form of review. 

417-(3^) — Letter to Industrial Board from Industrial carrier, 
though beginning "We hereby file notice of intention to ap- 
peal," yet concluding "To be on the safe side I am filing this 
notice of appeal," should liberally be regarded as notice of ap- 
peal. Prendergast v. Berrian Bros. et. al. (N. Y.). Vol. II 826 
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417-(S^) — Employer's appeal from order of commission must be 
timely. Industrial Commission of Utah v. Evans, District 
Judge (Utah). Vol. II ;.. 848 

417-(3fi) — Right of apppeal from decision of commission being 
statutory, party desiring to avail himself of such privileges, 
must comply with statute. Stocks v. Industrial Commission 
of Colorado et al. (Col.) Vol. II 756 

417-(3H) — Though no notice of filing of award was given and notice 
that award had been made contained no copy thereof, where 
appeal was taken, commission cannot complain of own omission. 
In re Behrens (N. Y.). Vol. IV 282 

417- (3fi)^ — Act requires that one desiring review of award by full 
board make application therefor within seven days, regardless 
of when he received notice — applicant cannot waive provisions 
of section requiring application for review to be made within 
that period — boar^ not authorized to. extend time for filing ap- 
plication for review beyond period fixed by Act — fact that sec-, 
retary of Board informed employer that review could not 
be hacT would not justify further delay of 21 days in filing? an 
application. Jefferson Hotel Co. v. Young (Ind.). Vol. III.. 271 

417-(3fi)^ — Where, through oversight, no copy of t>rder of com- 
pensation was sent attorneys for employer and insurer, and 
under act. Board was authorized to extend time within which 
employer* and insurer might claim review, and they were en- 
titled to determination of question based on discretion of Board. 
Collins V. Albert A. Albrecht Co. (Mich.). Vol. V 268 

417-(3?4) — Where final order was made by Board in January and 
motion for rehearing 'was denied in April, a writ of certiorari 
to review such order, granted in May, must be dismissed as im- 
providently issued. Pocs v. Buick Motor Co. (Mich.). Vol. 
V 278 

417-(3fi) — Statement of injuries, incapacity and weekly wage em- 
braced all essential elements of good cause of action and it was 
not necessary that measure of damage be stated in petition, 
and plaintiffs over estimating extent of his injury or incapacity 
or average weekly wage would not prevent awarding such com- 
pensation as he would be entitled to under facts proven and his 
seeking commutation of damages to lump sum would not pre- 
vent court's applying prescribed measure of damages applicable 
to all but exceptional cases in event plaintiff did not bring, 
himself within exceptions. Texas Employers* Ins. Ass'n. v. 
Downing (Tex.). Vol. V 582 

(4). Presentation and reservation of grounds of review. 

417-(4) — That after rehearing commission informed claimant that 
second rehearing could not be granted, would not give district 
court iurisdiction to review action of commission on claimant's 
petition, where he had not petitioned for rehearing. Stacks v. 
Industrial Commission of Colorado et al. (Col.). Vol. II 756 

417-(4) — Appellate Court, on certiorari, may examine opinion of 
the board to see basis on which it acted. McCauley v. Im- 
perial Woolen Co. et al. (Pa.). Vol II 930 

417-(4) — Question of jurisdiction of Commission in proceeding 
may be first raised on appeal. Newham v. Chile Exploration 
Co. (N. Y.). Vol. VII 797 

4l7-(4) — Where both servant and employer appeared before 
board, the cause was heard and determined without any sug- 
gestion or objection that no answer was filed by employer, . 
servant was not in position to take any advantage of em- 
ployer's failure to answer, even under rules covering civil 
procedure. Zeitlow vs. Smock (Ind.). Vol. I 174 

21— Digest 
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417-(4) — Exception to board's finding of fact not essential to 
present question of sufficiency of evidence to authorize finding 
on appeal in Appellate Court — conflicting evidence— exclusive 
province of board to weigh such evidence, its conclusion being 
final and not subject to review. Zeitlow v. Smock (Ind.). 
Vol. I 174 

417- (4) — ^Where insurer did not know of the fact that interrogatories 
to decedent's widow, resident in Italy, were framed by the secre- 
tary of the board in behalf of claimant until advised of it by the 
report of the arbitration committee, the insurer's objection to the 
deposition on such ground is open to it at the trial. In re De^ 
rinza. In re Pucci. In re Contractors' Mutual Liability Ins. Co. 
TMassJ. Vol. I , 795 

4l7-v4) — Findings Of board have same force as finding of court 
or verdict of jury, and are not to set aside if there 
is any evidence on which they can rest. Sugar Valley Coal 
Co. V. Drake (Ind.). Vol. I 594 

417-(4) — Where, before board, defendants denied liability on ground 
that appendicitis was not .result of accident and that they had 
received no notice of claim or injury, defense of want of notice 
was urged below. Armstrong v. Oakland Vinegar & Pickle 
Co. (Mich.). Supp., Vol. Al 867 

417-(4) — Assignment of error that award is contrary to law presents 
both sufficiency of facts found and sufficiency of evidence to 
sustain findings. Union Sanitary Mfg. Co. v. Davis (Ind.). 
Supp., Vol. Al 573 

417- (4) — ^Where employer's exceptions shown on appeal to court 
from final award of board are sufficient under act and would 
have been sufficient without showing exception to first award 
of board/ record setting forth proceedings on review by full 
board and employer's exception to final award, employee's con- 
tention that record does not show that exception was taken 
**at the time*' is not available. Union Sanitary Mfg. Co. v. 
Davis (Ind.). Supp., Vol. Al 473 

417-(4) — Contention that amount of original award fixed compen- 
sation at too high rate, cannot be considered upon certiorari 
where not urged before board on hearing. Byle vs. Grand 
Rapids Blowpipe & Dust Arrester Co. (Mich.) Vol. V 402 

417-(4) — To raise issue that answer is not in form prescribed by 
• board, plaintiff should explicitly aver that it is not and should 
ask referee so to decide before going to trial. O'Brien v. Tuch 
et al. (Pa.). Vol. V 745 

417(4) — Objection that employee was awarded additional compen- 
sation by arbitrator for minor operation found necessary be- 
cause first operation was not wholly successful forfeited his 
right to compensation, or some part thereof, by refusal to sub- 
mit to second operation is waived by failure to assign it as 
ground to review before Industrial Commission. Chicago 
Steel Foundry Co. v. Industrial Commission et al. (111.). 
Vol. Ill 590 

417-(4) — Employee's act in going to lunch is incident to employ- 
ment, though dinner hour is not paid for by employer and in- 
jury during such business arises out of employment, rule not 
applying where employee chooses to go to dangerous place 
where employment does not necessarily carry him — plaintiff in 
error cannot complain of incompetency of evidence, first ex- 
cluded by workmen's compensation arbitrator on her objec- 
tion, who subsequently brought it out herself on cross-examina- 
tion of witness without even having made motion to exclude. 
H. W. Nelson R. Const. Co. v. Industrial Commission of Illi- 
nois et al. (111.). Vol. Ill 605 
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41 7- (4) — Necessary that party object to hearsay evidence in order 
to overcome presumption that he consented to admission and. 
consideration. Hege & Co. et al. v. Tompkins et al (Ind.). 
Vol. Ill 451 

417- (4)1 — Where claim that decedent was casual employee was con- 
cededly not properly raised before board nor passed upon, 
question is pot properly before court for review. Doherty v. 
Grosse Isle Tp. (Mich.). Vol. IV .' 222 

417-(4) — Where claimant, though attention was called to deposi- 
tions, chose to go before single member of board without ask- 
ing for taking of deposition, question whether there was un- 
reasonable refusal by board to make such request, is not pre- 
sented. Perotti's Case (Mass.). Vol. IV 391 

417-(4) — Specific objections before commission waived other ques- 
tions. Nastacos v. Orfan (N. Y.). Vol. VIII 740 

(4J4) Record. 

417- (454) — Superior court held to have jurisdiction to inquire into 
and decide whether notice had been given as required by 
statute. Chisholm's Case (Mass.). Vol. VIII 246 

417-(454) — Where findings of subsidiary facts on which commis- 
sioner based his conclusions stand uncorrected on record they 
furnish the only basis of facts for testing the correctness of 
his conclusions — and conclusions that claimant's conduct m not 
consulting physician until two weeks after injury was not un- 
reasonable was correct when tested by findings of subsidiary 
facts uncorrected on record — where none of reasons of appeal 
ask for corrections of any specific finding of subsidiary facts 
there is no occasion for certified transcript of evidence— on ap- 
peal superior court may, by order in nature of writ of certiorari, 
require the whole or any part of transcript of evidence to be 
certified up and made part of appeal record. Rainey v. Tunnel 
Coal Co. et al. (Conn.). Vol. Ill 227 

417-(45i) — Compensation referee is an officer of the Compensation 
Board, with defined powers, and his records belong to files of 
of court, and on appeal, are before it for review within limita- 
tions of the act — notes of testimony are not properly part of 
record sent up on appeal from Compensation Board to com- 
mon pleas under Compensation Act, and if mistakenly included 
in record, should not be considered. McCauley v. Imperial 
Woolen Co. et al. (Pa.). Vol. II 930 

417- (454) — 'Return to writ of certiorari, directed to board of review 
determination, should show that board had jurisdiction to make 
order — where employee to whom installment award was made, 
applied to board for lump sum settlement, it is better practice 
for return of board on certiorari to show service of notice 
upon employer rather than to make such showing by recital in 
order that notice had been given — that return in such case 
merely showed statement by counsel for employee that he 
desired record to show that employee appeared before board 
and testified to recited facts, does not show prima facie case 
made out and order must be reversed. T. J. Forschner & Co. 
V. Indust. Board (111.). Supp., Vol. Al 387 

417-(454) — Where findings of commission state that injuries were, 
sustained as set forth in written opinion, court on review must 
consider opinion to ascertain facts. Lorchitsky v. (jotham Fold- 
ing Box Co. (N. Y.)'. Vol. VII ...218 

\-7-(454) — Claimant's appeal to court of common pleas after denial 
of rehearing under rules is barred by statutory limitation. 
Indust. Comm. of Ohio v. Glenn (N. Y.). Vol. VII 492 
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417-(454) — That final voucher sent plaintiff which indicated that 
it was in fact final voucher constituted notice to him of decision 
of Commission to suspend payment and notke of appeal being 
filed more than 30 days thereafter was too late. Enneberg v. 
State Industrial Accident Commission (Ore.). Vol. I .1144 

417- (4}4) — Where board on review in ordering certain testimony 
stricken out stated what it was, it was not necessary to .set it 
out verbatim or indicate by page and line. In re Brown 
(Mass ). Supp., Vol. Al 793 

417- (4J4) — Filing required papers in court as part of its records is 
compliance with act — such filing is condition precedent to juris- 
diction of court. Sciola's Case (Mass.). Vol. VII 72 

417-(4}4) — Transcript of proceedings before commissioner fur- 
nished by claimants is no part of record and will not be ex- 
amined. O'Boyle v. Parker- Young Co. (Vt.). Vol. VII 696 

4l7-(454) — On appeal from award of commissioner, appellant should 
make application to correct finding of commissioner within 
reasonable time after filing of his appeal— K>n appeal from 
award, appellant, on application to commissioner for correc- 
tion of finding, m^sft file with the motion or at earliest time he 
can procure the transcript of such portions of evidence as are 
relevant and material to the several corrections asked for — 
additional evidence relevant to corrections to commissioner's 
record should be filed in time — on appeal from finding and 
award of commissioner, commissioner should file motion to cor- 
rect record with decision and certify evidence. Atwood v. 
Connecticut Light & Power Co. (Conn). Vol. VII 558 

417-(4}4)> — Objection that time for. making physical examination of 
plaintiff as fixed by motion therefor, was not reasonable and 
would have delayed trial of cause, must be overruled, where 
record does not support such statement nor show that exam- 
ination was resisted for such reason. Texas Employers' Ins. 
Ass'n V. Downing (Tex ). Vol. V 582 

417-(454) — Finding of commissioner in rendering pro forma of 
judgment should omit statement of what witnesses testify and 
include only material and relevant facts ascertained, together 
with question of law made by parties and rules upon by com- 
missioner. Marchiatello v. Lynch Realty Co. (Connecticut). 
Vol. V ; 498 

(45/2) Transfer of cause. 

417-(4J4) — Award from which error has not been prosecuted is. to 
be certified by trial court to commission and thereafter to be 
treated in all respects as if originally rendered by such com- 
mission — continuing jurisdiction — 30 day period does not begin 
to run against claimant until he has received actual notice or 
rejection of claim — ^where employer has elected to pay com- 
pensation directly to employee, if denied participation in state 
fund, injured employee may appeal to court of common pleas of 
county wherein injury was inflicted. Roma v. Industrial Com- 
mission of Ohio (Ohio). Vol. II 122 

417-(45^) — Petition for appeal must be filed within 20 days and the 
summons also must be issued within such period — it may be 
waived. Phil Hollenbach Co. v. Hollenbach (Ky.). Vol. II.. 492 

417-(454) — Evidence before board alone constitutes transcript of 
evidence on appeal. Phil Hollenbach Co. v. Hollenbach (Ky.). 
Vol. II 492 

417-(454) — There can be no appeal from decision of Commission 
after time limit has expired. Richmond Cedar Works v. Har- 
per (Va.). Vol. VIII 185 
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417-(45^) — Notwithstanding award would have been annulled on 
proper review, employer can have relief only where proceeding 
IS instituted in proper time and court, failing which, award 
is not open to attack. Thaxter v. Finn, Sheriff (Cal.). Vol. II. 431 

417- (454) — Entry of case in superior court after expiration of 10 

days from '^iving of notice of decision of Board confers no 

right of appeal on any party. — Notice of award to one not 

, counsel of record held insufficient. Chisholm's Case (Mass.)* 

VoL VIII 246 

417-(454) — Failure of losing party to perfect appeal after notice 
thereof by filing of suit within statutory period is abandon- 
ment of appeal and administration of claim rests with Board 
as if no notice had been given. Millers Indemnity Under- 
writers v. Hayes (Tex.). Vol. VIII 296 

417-(4}4) — Notice of final action on claim held given for purpose 
of appeal. Grant v. State Indjist. Accident Comm. (Ore.). 
Vol. VIII 880 

417-(4J4) — Commission has power after appeal to open proceedings 
and receive further testimony and should then make and file 
another award or decision, and appeal should be taken there- 
from. In re Behrens (N. Y.). Vol. IV 282 

417-(454) — Right of appeal is statutory and court acquires no juris- 
diction where transcript and assignment of errors are filed more 
than 50 days after award. C. & W. Kramer Co. v. Miller 
(Ind.). Supp., Vol. Al 506 

4l7-(4}4) — Where record contains no testimony fairly tending to 
prove that described injury was cause of death, board's award 
will be set aside on certiorari. Scheer v. Holmes (Mich.). 
Supp., Vol. Al 1006 

4l7-(454) — Board having no power to review award made by full 
board, time for perfecting appeal runs from such award. 
Kokomo Steel & Wire Co. v. Griswold (Ind.). Supp., Vol. Al. 507 

417-(4}4) — In appeal by wife of deceased from award made to 
mother, court has no jurisdiction where mother is not served 
with summons and complaint within 20 days. Gough v. 
Indust. Comm. (Wis.). Supp., Vol. Bl 1670 

417-(454) — On appeal from default judgment neither certificate nor 
affidavit was necessary — where judgment was rendered Feb- 
ruary 14 and defendant, having moved for appeal March 6th 
excepted to jurisdiction of court to consider plaintiffs subse- 
quent motion to vacate appeal, and appeal was then lodged, 
with Court of Appeals which transferred cause, bill will not be 
dismissed on gcound that judgment became final before appeal 
was made— order allowing appeal held not to have been vacated 
under circumstances stated — appeal may be prosecuted by 
either employer or employee without furnishing appeal bond. 
Craver v. Gillespie (La.). Vol. VII 300 

4l7-(454) — Motions to correct finding of commissioner and to have 
evidence taken before him certified by him and part of the rec- 
ord, should be presented to him. Atwood v. Conn. Light & 
Power Co. (Conn.). Vol. VII 558 

417-(4%) — Objection that writ of certiorari to review award of 
commission was sued out more than twenty days after decision 
cannot be entertained in Supreme Court, where objecting party 
appeared in circuit court, moved to quash the writ on other 
grounds, and joined issue on merits, without making such ob- 
jection — under statute, writ of certiorari to review award may 
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be sued out within twenty days of receipt of notice of decision 
and need not be sued out within twenty days from making or 
filing of decision. Decatur Const. Co. v. Indust. Comm. (Ill.)« 
Vol. VII •. 568 

417-(4J4) — Filing of copy of decision of board in superior court 
within ten days is not condition to acquirement of jurisdiction. 
Sciola's Case (Mass,). Vol. VII 72 

417-(4J4) — The act providing that a party unwilling to abide by 
board's findings may appeal and in such case board shall pro- 
ceed no further, party not exercising his option to transfer 
case to court before board's final decision is bpund thereby. 
General Accident, Fire & Life Assur. Corp., Limited, v. Evans, 
et al. (Tex.) . Vol. I 1148 

417- (4}4) — Statute providing for petrtion of writ of review within 
thirty days must be regarded as statute, of limitations. North 
Pacific S. S. Co. V. Industrial Ace. Commission et al. (Cal.). 
Vol. I 13 

417-(454) — Even if the time provided by statute for service on 
adverse party of summons and complaint in action for review 
of Industrial Commission award can be enlarged, special cir- 
cumstances must be shown. New Dells Lumber Company v. 
Industrial Commission of Wisconsin et al. (Wis.). Vol. I.... 140 

417-(4J4)-;-Transfer of controversy to court by bringing suit to 
set aside award does not affect board's right to correct clerical 
errors when such are manifest from record of proceedings in 
same manner as judicial tribunals by nunc pro tunc orders — 
Where claimant gave notice of refusal to accept award and 
brought suit to set it aside, notice was insufficient though board 
thereafter changed award to make it run against insurer who 
was party to proceeding instead of against stranger, since sub- 
sequent entry was merely to correct error. Blair v. Millers* 
Indem. Underwriters (Texas). Vol. VI 105 

417- (4}4) — Suit for certiorari was begun by filling praecipe for 
writ — where employe filed in time such praecipe for scire facias 
court can thereafter issue alias writs to replace those lost be- 
fore service on commission or employer. Oriental Laundry 
Co. V. Industrial Comm. (111.). Vol. VI 287 

417- (4J4) — Reference in appeal of testimony taken by commis- 
sioner in proceedings, making transcript thereof part of ap- 
peal, does not bring transcript before court. — Finding for 
award under act is not reviewable in absence of transcript. 
Gates v. A. G. Dewey Co. (Vt.). Vol. VI 719 

417-(45^) — Where, without direct authorization of Governor, Attor- 
ney General brought action in court to review award of com- 
mission, and Governor did not act to direct him to bring action 
until after period of time set* by act from date of order or 
award, court was without jurisdiction of action, despite Gover- 
nor's nunc pro tunc direction to Attorney General, and motion 
to dismiss should be granted. State v. Indus. Comm. (Wis.). 
. Vol. VI...., 731 

417-(454) — Petition for certiorari to review order of commission 
will be denied where petitioner includes privilege of filing reply 
to commission's answer showing that findings complained ef 
are sufficiently supported by evidence. Western Indem. Co. v. 
Indus. Ace. Comm. (Cal.). Vol. VI 645 

417-(454) — Notice of appeal from compensation award may be 
waived where petition for review is filed within time required 
by law. Mucha v. Morris & Co. (Neb.). Vol. VI 703- 
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417-(4H) — Appeal entered thirty-one days after decision of Com- 
mission is too late and court obtains no jurisdiction. Hol- 
land Mfg. Co. V. Thomas (Md.). Vol. VI 184 

(5). Trial or review. 

417-(5) — Supreme Court, in case appealed from Board, must con- 
sider whether there was any evidence to support findings of 
Board and court below, and, if there is, whether law has been 
properly applied thereto. Strohl v. Eastern Pa. Rys. Co. (Pa.). 
Vol. VIII 138 

417- (5) — Commission's record is presumed to speak truth — court 
cannot assume that arbitrator's finding of want of notice was 
•clerical error. Ridge Coal Co. v. Indust Comm. (111.).' Vol. 
VIII 363 

41 7- (5) — Commissioner's incorrect ruling as to burden of proof was 
not "fraud" or matter involving jurisdiction — court can only 
recommit case to commission who has adopted erroneous rule 
as to burden of proof. Flint v. City of Eldon (Iowa). Vol. 
VIII 382 

4l7-(5) — On employer's appeal from award of death compensation 
based upon partial dependency of claimant, claimant could not 
claim that she was wholly dependent on decedent; she beiag 
in no position to claim more than was awarded, not having 
assigned error or asked for writ of certiorari Kostamo v. 
H. G. Christman Co. (Mich.). Vol. VIII 544 

417-(5) — Actions regularly commenced in Supreme Court for pur- 
pose of rieviewing award or decision of State Commission, 
where aggrieved party has complied with prescribed rules*, same 
will be heard in summary manner upon record and proceedings 
had before commission. Francis Vitrio Brick Co. v. State In- 
dust. Comm. (Okla.). Vol. V 310 

417-(S)^ — Review of award, so far as it relates to initiation and 
conduct of arbitration proceedings is limited in scope to specific 
subjects respecting which court is authorized to make findings 
— employer who has applied for review of award must estab- 
lish facts on which application is based, according to rules 
governing proof of fraud, undue influence and the like. Roper 
V. Hammer (Kan.). Vol. V 690 

417-(5) — Assignment of error on appeal from award by board that 
award is contrary to law is sufficient to present question of suf- 
ficiency of evidence. Kramer v. Huntington Steel Foundry 
Co. (Ind.). Vol. VI 154 

417- (5) — ^Assignment of error that award was contrary to law 
presents question as to sufficiency of evidence. Alexander Box 
Co. V. Cutshall (Ind.). Vol. VI... 155 

4l7-(5) — Refusal of trial judge to define word "dependents" was 
not erroneous as statute itself failed to define it. Southern 
Surety Co. v. Hibbs. (Tex.). Vol. .VI 224 

417- (5) — On review of award by commission, employer cannot 
object to testimony as hearsay which he brought out by cross- 
examination of applicant, where he made no objection or 
motion to strike it from record. Steel Sales Corp. v. Indus. 
Comm. (111.). Vol. VI 303 

417-(5) — On appeal from award of commissioner, entire findings 
and memorandum decision are to be read together as whole. 
Saunders v. New England Collapsible Tube Co. (Conn.). 
Vol. VI 271 
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417-(5) — Employer, suing to set aside award to injured servant 
by commission, could amend complaint by .setting up matter 
relating to settlement by injured employee with third party 
whose negligence caused injuries. Harloff v. Merwin (Wis.). 

Vol. VI 416 

4l7-(5) — Provision placing burden of proof on one appealing from 
decision of commission does not cast added burden on claimant 
who is denied compensation by it. Stewart & Co. v. Howell 

(Md.). Vol. VI 452 

4l7-(5) — Where it does not clearly and indubitably appear that 
discretion of commission has been abused, its decision is final 
and unassailable. McVicar v. Indus. Comm. of Utah (Utah). 

Vol. VI ; 596 

417-(5) — Commission, when applied to for lump sum payment,* 
must exercise its judgment and discretion as to best method of 
making compensation in light of all facts. Stephenson v. State 

Indus. Comm. of Okla. (Okla.). Vol. VI 711 

417- (5) — When doctors disagree as to cause of death, it is not for 
court to decide. Vogeley v. Detroit Lumber Co. (Mich.). 

Supp., Vol. Al ; 1034 

•417-(S) — Methods of review of board*s decision provided by act are 
exclusive and court cannot inquire into legality of board's 

action. Bernstein v. Brothman (111.). Supp., Vol. Al...., 327 

417-(5) — Questions of dependency, where prescribed conclusive pre- 
sumptions are inapplicable, are mixed questions of law and fact, 
exclusive province of board to determine facts but action is 

reviewable. In re Carroll (Ind.). Supp , Vol., Al 544 

417- (5) — Where award is made in proceedings commenced more 
than six months after only payment was made, and no objec- 
tion was made on motion for rehearing as to the time of com- 
mencement of proceedings, it must be assumed that commission 
. concluded there was agreement for payment of compensation. 
Northwestern Pac. R. Co. v. Indust. Ace. Comm. (Col.). 

Supp, Vol. Al 174 

417-(5)— -Statute creates no presumption to support finding based on 
medical reports that claimant who lost portions of fingers had 
lost use of hand when there was no evidence thereof. Kanzar 
V. Acorn Mfg. Co. In re Aetna Life Ins. Co. (N. Y.). Supp., 

Vol. Bl : 1198 

417-(5) — Commission, finding that insurance company had issued 
policy covering accident it was not bound to look beyond its 
own records to determine whether policy was still in existence, 
controversy between insurers being outside its jurisdiction and 
improperly injected into appeal from award. Hargraves v. Geo. 
F. Shevlin Mfg. Co. In re Zurich Gen'l Ace. & Liab. Ins. Co. 

In re Standard Ace. Ins. Co. (N. Y.). Supp., Vol. Bl 1232 

417- (5) — On certiorari to review award of board, court will not as- 
sume board's finding of employer's knowledge in absence of 
supporting evidence. Armstrong v. Oakland Vinegar & Pickle 

Co. (Mich.) Supp., Vol Al ^ 867 

417-(5) — Award of commission cannot be set aside except upon 
one qf three grounds specified in act. Wm. Rahr Sons Co. v. 

Indus. Comm. (Wis.). Supp., Vol. Bl 1705 

417-(5) — On appeal, any doubt is to be resolved in favor of com- 
mission's decision. Marney v. Indust. Ins. Comm. (Wash.). 

Supp., Vol. B 1 . . : 1601 

417-C5) — Where petition to review refusal to award is tried without 
jury, only question is whether findings of fact were supported 
by evidence. Raney v. State Indust. Ace. Comm. (Ore.), 
Supp., Vol. Bl 1501 
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417-(S) — Finding by board on question of* fact is conclusive where 
supported by evidence. In re McCaskey (Ind.). Supp., Vol 
Al 511 

417-(5) — Where no agreed statement of facts or report was filed 
showing additional testimony heard before board on review of 
claim passed by arbitration committee, superior court will pre- 
sume that findmgs of lower court were supported J^y such ad- 
ditional testimony. Smith-Lohr Coal Mn'g Co. v. Indust. 
Board (111 ). Supp., Vol. Al 456 

417-(5) — In giving precedence to appeal from commission, legisla- 
ture did not intend disarranging orderly transaction of business 
in court — on appeal, court properly considered other evidence 
than that originally submitted to commission, thus making de 
novo trial. Miller v. State Indust. Ace. Comm. (Ora). Supp., 
Vol. Bl •. 1497 

417-(5) — Contest on appeal in court is not trial de novo, being lim- 
ited to claims made by aggrieved party who has commenced 
action to review award. Great Northern Ry. Co. v. King 
(Wis.). Supp., Vol. Bl 1673 

417-(6) — Findings of commission, suppbrted by evidence, are con- 
clusive upon appeal. Van Keuren v. Dwight Divine & Sons. 
In re Travelers' Ins. Co. (N. Y.). Supp., Vol. Bl 1414 

417-(5) — Agreement and order for lump sum settlement will not be 
set aside and vacated in absence of showing fraud, mistake or 
gross irregularity. Hartsock v. Long (Ind.). Vol. IV 706 

417-(S) — Petition for certiorari to review order of commission on 
ground of want of evidence not stating material evidence rela- 
tive to point, will be denied. Western Indem. Co. v. Indus. 
Ace. Comm. (Cal.). Vol. VI 645 

417-(5) — Province of Board to draw inferences from facts proven 
and on appeal it will be assumed that Board drew those per- 
missible deductions of fact that support award. Bachman v. 
Waterman (Ind.). Vol. Ill 115 

417-(5) — Recourse to rights and remedies permitted under federal 
act — point not having been raised before Commission it will be 
presumed notice of claim was Riven. Cimmino v. John T. Clark 
& Son et al. (N. Y.>. Vol. Ill 178 

417- (5) — On appeal from order of Board denying petition of car- 
rier to set aside order approving agreement on ground of 
fraud it will be assumed that there was no fraud where there 
was no finding on that issue, and facts found are not sufficient 
to force inference of fraud — it will be presumed in absence of 
finding to contrary that there was no rule of board that hear- 
ings regarding approval of agreement be formally set for 
hearing and that notice be served on carrier. JEtm, Life Ins. 
Co. V. Shively et al. (Ind.). Vol. Ill 261 

417-(5) — Contention that imposition of penalty, pursuant to Act 
upon defendant employers for failure to report accident, is 
wrong, will not be considered by reviewing court, where order 
made by fjoard makes no reference to penalty, court being con- 
cerned only with orders made by Board. GaflFney v. Good- 
willie Bros. (Mich). Vol. Ill 315 

417-(5) — On review by full Board of award made by one member, 
admission of additional evidence was discretionary and action 
of Board in that regard not subject to review, unless record 
shows abuse of discretion. Consumers' Co, v. Ceislik (Ind.). 
Vol. Ill 620 

417-(5) — Assignment that award was contrary to law presents 
. both sufficiency of findings of facts to sustain award and suffi- 
ciency of evidence to sustain findings of fact. Retmier et al. 
V. Cruse (Ind.). Vol. I 971 
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417-(5) — ^Where record shows that commission's finding is sus- 
tained by law and evidence adduced at hearing, award will 
be affirmed and writ dismissed. Globe Indemnity Co. v. In- 
dustrial Ace. Commission of State of California (Cal.). Vol. I. 303 

417- (5) — In determining whether evidence is sufficient to sustain 
award, only that evidence most favorable to applicant can be 
considered. Haskell & Barker Car Co. v. Brown et al. (Ind.). 
Vol. I 48 

417-(5) — That award is not sustained by sufficient evidence is 
proper and challenges sufficiency upon ever essential fact 
Haskell & Barker Car Co. v. Brown et al. (Ind.) Vol. I 48 

417- (5) — The Act providing that an assignment of error that the award 
of the full board is contrary to law shall be sufficient to present 
both sufficiency of facts found and sufficiency of evidence to sus- 
tain the finding does not prevent the appealing party from pre- 
senting other errors of law nor from making separate assign- 
ments of error — ^assignment of error that the full board erred in 
overruling defendant's motion to set aside the award is sufficient 
tinder statute— discretionary with the board whether it will rely 
upon the transcript of former hearing or will call the parties for 
a new hearing. Bimel Spoke & Auto Wheel Co. v. Loper (Ind.) • 
Vol. I : 56 

417- (5) — In proceedings for death of boy, his statements, testified by 
his mother and brother, which went in without objection, must be 
regarded as com-petent. Baer's Ejcpress & Storage Co. v. Indus- 
trial Board of 111. et al. (111.) Vol. I .^512 

417-(S)— Under Rem. Code 1915, sections 6604-20, which declare* 
the decision of the commission shall, in all court proceedings, 
be prima facie correct, and the burden put on the party at- 
tacking it, any doubt is. on appeal, to be resolved in favor of 
decision. Marney v. Industrial Ins. Department (Wash.). 
Vol. I ....138 

417-(5) — Fact that the award introduced in evidence not limited by 
instruction to purpose for which admissible, was not read at 
time it was offered, was not material. Texas Employers' Ins. 
Ass'n V. Downing (Tex.). Vol. V 582 

417-(S) — Servant's suit to set aside award of weekly payments 
and for lump sum settlement is tried de novo and burden of 
proof is upon plaintiff. Texas Employers* Ins. Ass'n v. Down- 
ing (Tex.). Vol. V 582 

417- (5)— Court could separate issues of extent of plaintiff's inca- 
pacity and of duration thereof. Texas Employers' Ins. Ass'n 
V. Downing (Tex.). Vol. V , 582 

41 7- (5) — Where court charged that burden was upon plaintiff ser- 
vant to show that his total and permanent incapacity resulted 
from accidental injury and also gave defendant's special charge 
on proximate cause, there was no error in refusing submission 
of special issue as to whether plaintiff received any Di injuries 
alleged and whether such injuries resulted in total and perma- 
nent incapacity. Texas Employers' Ins. Ass'n v. Downing 
(Tex.). Vol. V 582 

417-(5) — Assignment of error that award is contrary to law, pre- 
sents both sufficiency of evidence and facts. Bucyrus Co. 
vs. Townsend et al. (Ind). Vol. 1 166 

417-(5) — Appellate Court can deal only with matters of law. 

Kenwood Bridge Co. vs. Stanley (Ind.). Vol. 1 168 

417-(5) — Ruling on appeal from award is law of case on subsequent 
appeal. Brady v. Holbrook, Cabot & Rollins Corp. (N. Y.). 
Vol. VII .474 
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417-(5)— By direct provision of Acts 1917, c, 63, Sec. 3, amend- 
ing Workmen's Compensation Act, Sec. 61, the assign- 
ment of error that the award of the full board is contrary to 
law is authorized and made effective to present both the suffi- 
ciency of the facts found to sustain the award and the suffi- 
ciency of the evidence to sustain the finding of facts. Zeitlow 
vs. Smock (Ind.). Vol. I 174 

417-(5) — Where an appeal from award of board made July 5, 
1917, procedure indicated by Acts 1917, c. 143, had not been 
followed by appellee, his objections to appellant's brief will be 
overruled. Walker v. Chicago, I. & L. Ry. Co. (Ind.). Vol. I. 362 

417-(5) — Assignment challenging award of full board as con- 
trary to law is sufficient to present the sufficiency of facts 
and evidence. Walker v. Chicago, I. & L. Ry. Co. (Ind.) 
Vol. I 362 

417-(5) — Where Board proceeded on erroneous principles of 
law, award being reversed, widow should be allowed to intro- 
duce further evidence at new hearing and if she does so the 
insurer must have same privilege. In re Derinza. In re Pucci. 
In re Contractors* Mut. Liability Ins. Co. (Mass.). Vol. I... 795 

417-(5) — On appeal, evidence that claimant is suflFering from par- 
ticular disorder caused by injury, entitling to higher award, is 
not objectionable merely because fact is not alleged in com- 
plaint on file. Maddox v. Indust. Ins. Comm. (Wash.). Vol. 
VII 163 

417- (5) — District court, on appeal from judgment of board refusing 
to commute weekly payments into lump sum, has jurisdiction 
to try questions of totality and permanence of injury as well as 
right to lump sum payment, presented as issues before board 
— board cannot, in refusing to conmiute weekly payments into 
lump sum, deprive district court of jurisdiction by making 
judgment contingent and providing that further applications 
for commutation into lump sum may be made. Southern 
Surety Co. V. Hendley (Tex.). Vol. VII 522 

417- (5)' — Where question whether accident arose out of and in 
course of employment had been decided in favor of claimant^ 
by commission burden of proof rested upon employer and 
insurer to show that claimant was not employee — where ques- 
tion whether accident arose out of and in course of employ- 
ment had been decided in favor of claimant and insurer and 
employer appealed, question was question of fact for jury to 
determine on appeal. Bell v. Steen (Md.). Vol. VII 628 

417-(S) — In proceedings involving issue of whether accident which 
occurred while employee was boarding train on way to work 
arose out of and in course of emplo3rment, court's refusal to 
submit proposed questions of fact as to nature of accident, 
character of train, terms of contract between employer and 
railroad held proper — refusal to submit proposed question of 
fact was not error where such fact was only ultimate fact in 
issue and it was clearly submitted to jury by instructions 
granted — questions of fact should be framed and presented so 
that they may be passed upon by court before jury is sworn. 
Central Const. Corp. v. Harrison (Md.). Vol. VII 631 

417-(5) — Reviewing court cannot examine except for the limited 
purpose of determining whether commissioner erred in refusing 
to correct his finding. Atwood v. Conn. .Light & Power Co. 
(Conn.). Vol. VII 558 

417-(5) — Complaint under circumstances as stated, held not to 
show award denying compensation was obtained by fraud. 
Porter v. Indust. Comm. Wis. State Register Co. v. Indust. 
Cpmm. (Wis.). Vol. VII 708 
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417-(5) — Submission of issues on appeal is regulated by general 
practice — special issues for jury on appeal limited to facts so 
that court may determine where finding of commission shall 
be confirmed, reversed, or modified — ^where verdict for either 
party would be equivalent to finding of only fact in contro- 
versy, verdict in that form is sufficient without submitting the 
fact in controversy in the form of an issue — on appeal from 
commission involving issue of whether compensation should 
have been continued beyond the time which would have been 
required for recovery after an operation, where only issue of 
fact involved was whether employee claiming total temporary 
disability should have submitted to the operation, court's re- 
fusal to submit issues as to character pi disability, extent of 
injuries, and as to amount of compensation held proper — testi- 
mony as to employee's condition at time of trial on previous 
appeal from award held irrelevant. Schiller v. Baltimore & 
O. R. Co. (Md.). Vol. VII 620 

417- (5) — When copies of decision of Board on claim under act and 
papers in connection therewith are transmitted to superior 
court it is the duty of that court to determine what decree the 
law requires on facts found by Board. Bell's Case (Mass.). 
Vol. VII... 749 

417-(5) — Agreement by parties to compensation proceeding that no 
question would be raised on appeal, except that as to who was 
employer, did not deprive employer of right to raise question 
of lack of jurisdiction because employment was under maritime 
contract. Newham' v. Chile Exploration Co. (N. Y.). Vol. 
VII 797 

417-(S) — Case is fully determined in public interest, though sub- 
mitted on limited certification. Mann v. City of Lynchburg 
(Va.). Vol. VII 836 

417-(5) — Party charging fraud in award in record on review by 
court under act has ample remedy by oflFering proof of such 
charges, and may also show, if such be fact, that document in 
record purporting to be finding and award of Commission was 
•not in fact its act. — In action to set aside award, award will 
be presumed, to have been regularly made. Hackley-Phelps- 
Bonnell Co. v. Indus. Comm. (Wis.). Vol. VI 724 

417-(5) — Claimant cannot, on appeal, avail himself of board's rule 
making want of notice a defense. Standard Cabinet Co. v. 
Landgrave (Ind.). Vol. VI, 654 

417-(5) — Under act. court. has power to set aside the comm.'s orders 
only when made without jurisdiction by usurpation of power, 
when procured by fraud, or when findings of fact are not sup- 
ported by evidence. Indust. Comm. of Colo. v. London Guar. 
& Ace. Co. (Colo.). Vol. V 155 

4l7-(5) — In view of objects of act, embracing protection of society 
as well as protection of injured employee or dependents, au- 
thority and discretion of committee as authorized agent of 
state in determining whether interest of party would be sub- 
served best by commutation or payment in lump sum is abso- 
lute and not subject to review by courts. Reteuna v. Indust. 
Comm. (Utah). Vol. V ; 327 

417-(5) — It must be presumed upon certiorari to board that the 
board gave due consideration to question of fact in issue. 
Adams v. W. E. Wood Co. et al. (Mich.). Vol. Ill 311 

417-(5) — Burden of proving that decision of commission as to 
whether injury was received by servant within scope of em- 
ployment, was incorrect rests upon appellant — it was for jury 
to determine question of fact presented by appeal. Jewel Tea 
Co. V. Weber (Md.). Vol II. 87 
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417^(5) — district court cannot make new findings of fact, but must 
accept those of commission if supported by credible and sub- 
. stantial evidence. Industrial Commission of Colorado et al. v. 
Johnson (Col.). Vol. II 43 

417-(5) — Where construction of uncertain or ambiguous contract is 
one of mixed law and fact for determination of board, its con- 
clusion in presence of some evidence, is binding on appeal. 
Mobley v. J. S. Rogers Co. (Ind.). Vol. II 47 

•417-(5) — Where plaintiff fails to serve and file brief within time re- 
quired by rule 5, appeal will be considered abandoned and upon 
motion will be dismissed. Davis v. State Industrial Commis- 
sion et al. (Okla,). Vol. II... 130 

417-(5) — The act including docks and wharves with enumerated 
hazardous employments and on findings that employer was car- 
rying on general public warehouse, dock and wharf business 
and that deceased was watchman in warehouse and on stipu- 
lation that work was extrahazardous, it will be inferred that 
dock, wharf and warehouse was single structure of plant, or 
that if they were separate that were so operated as to make 
one business. O'Brien v. Industrial Insurance Department 
(Wash.). Vol. II 171 

417-(5) — On holding that same is warehouse it will be presumed 
that fund is or would be collected out of which claim of widow 
could be satisfied. O'Brien v. Industrial Insurance Department 
(Wash.). Vol. II 171 

417-(5) — Requested instruction was properly amended — refusal of 
court, sitting for jury, to rule as matter of law, there was no 
evidence legally sufficient to justify award was proper, evi- 
dence presenting question of fact. Coastwise Shipping Co. et 
al. v. Tolson (Md). Vol. II... 91 

417-(5) — In absence of contrary finding of fact it will be presumed 
on appeal that lifting of bundles of paper weighing from 40 to 
60 pounds by claimant did not cause hernia — though commis- 
sion found that claimant sustained hernia white lifting and that 
injury was accidental, claim will be sent back for rehearing, 
there being no finding that hernia was caused by lifting paper 
or by strain. Alpert v. J. C. & W. E. Powers, et al. N. Y.). 
Vol.11 106 

417-(5) — Court will not review findings of fact by board. Leitz 
V. Labadle Ice Co. (Mich.). Vol. VI 691 

417-(5) — Where application to commission to have evidence 
stricken was never formally acted upon it must be assumed to 
have been denied. Mesner & Rice et al. v. Industrial Accident 
Commission et al. (Cal.). Vol. II 743 

417- (5) — Court on appeal can consider only such proof as was be- 
fore the commissioner at time he acted upon application. Poc- 
cardi, Royal Consul, v. Ott, Compensation Com'd (W. Va.). 
Vol. II 949 

(6). ^ Questions of law. 

417-(6) — Board's action in considering other disabilities suffered 
by claimant in" making award for disfigurement under section 
8, par. (c), presents a reasonable question of law. Stubbs v. 
Industrial Board et al. (III). Vol. 1 14 

418- (6)— Supreme Court cannot weigh testimony on error to 
reverse judgment of circuit court affirming award of board and 
can only determine as question of law whether there is any 
• competent evidence in record tending to prove deceased's 
employment and that he received injury in course of employ- 
ment. Baer's Express & Storage Co. v. Industrial Board 
of Illinois et al. (111.). Vol. I 512 
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417-(6) — Where evidence as to nature and extent of injury to 
claimant's thumb is undisputed, finding of commission that 
injury should be considered as loss to entire thumb was legal 
conclusion subject to review by court — injury to thumb re- 
quiring amputation of distal phalanx and removal of slight 
chip of bone of proximal phalanx not equivalent to loss of 
whole thumb. Baron v. National Metal Spinning & Stamping 
Co. et al. (N. Y.). Vol. 1 867 

417-(6) — Facts being undisputed, the question whether painter 
and decorator under contract with hotel company was regular 
employee or independent contractor was one of law — finding of 
fact by board held to be in effect that manager of hotel was in 
control of men emploved by injured painter ^nd decorator who 
contracted for job, held not supported by testimony. Held it to 
be an independent contractor. Holbrook v. Olympia Hotel Co. 
et al. (Mich.). Vol. I 1076 

417-(6) — Finding of commission on question of relationship, being 
one of law, is not conclusive of reviewing court. Cayll v. 
Indust. Comm. (Wis.). Vol. VII 165 

417-(6)-7-Finding of commission that engine on which employee 
was killed was not engaged in interstate commerce at time, 
held conclusion of law presenting reviewable question on juris- 
diction. Hines V. Indus. Ace. Comm. (Cal.). Vol. VI 628 

417-(6) — Legal conclusions of commission may be reviewed. Reid 

V. Automatic Elec. Washer Co. (Iowa). Vol. VI 662 

417-(6) — Question whether injury arose out of employment is or- 
dinarily mixed que^stion of law and fact, but when facts have 
been ascertained and agreed upon or are undisputed and there 
is no dispute as to inference to be drawn, question is one 
of law for court. Harrison v. Central Const. Corporation 
(Md.). Vol. V 534 

417-(6) — While^ board's findings of fact are conclusive on court, its 
legal conclusions are subject to review. — If.it is clear upon facts 
found by board that as legal conclusion injury was not acci- 
dental nor in course of employment, contrary conclusion award- 
ing compensation will not be allowed to stand. Eugene Dietzen 
Co. V. Indust. Board (111.). Supp., Vol. Al : 378 

41 7- (6) — Where facts and inferences therefrom are ascertained, ulti- 
mate question whether injury was by accident arising out of 
and in course of employment involves law question. — If uncon- 
tradicted evidence established relation of contractee and inde- 
pendent contractor or that injury was not by accident arising 
out of and in course of employment, board's award involved 
errors of law and cause was appealable. Columbia School Sup- 
ply Co. V. Lewis (Ind.). Supp., Vol. Al 528 

417-(6) — Whether evidence warranted board's finding that sub- 
scriber's negligence constituted serious and willful misconduct 
is question of law, where all evidence is reported. Riley v. 
Standard Ace. Ins. Co. (Mass.). Supp., Vol. Al 858 

417-(6) — Ultimate question of whether person is employee or inde- 
pendent contractor under certain facts invloves law question. 
Columbia School Supply Co. v. Lewis (Ind.) Supp., Vol. Al. .. 528 

417-(6) — Where referee's adjudication contains under ly injg findingrs 
of fact which either negative or fail to support his ultimate 
findings, error of law is presented which may be reviewed on 
appeal. FlucV^r v. Carnegie Steel Co. (Pa.). Vol. Ill 780 

417- (6) — Whether defendant railway was a common or private car- 
rier under Compensation Act is question of law and appellate 
court is not bound by decision of Industrial Commission. 
Waldum v. Lake Superior Terminal & Transfer Ry. Co. et al. 
(Wis.). Vol. Ill ' 671 
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417-(6) — Where evidence is conflicting and there is competent evi- 
dence to sustain decision, legal conclusion of board, not based 
on any evidence, will not be sustained. David Bradley Mfg. 
Works V. Industrial Board of Illinois et al. (III.). Vol. II.... 226 

417-(6) — While determining of facts from evidence is usually ex- 
clusive province of Board, it is reviewable by courts — court 
must consider only evidence tending to support award and 
inference harmonizing therewith — where servant was drilling 
pieces of metal where a certain safety appliance was sufficient 
and was ordered to drill one where such appliance was inade- 
quate and his failure to use a better one resulted in death, 
held that it could not be said as matter of law that his conduct 
amounted to willful refusal. Haskell & Barker Car Co. v. Kay 
(Ind.). Vol. 'II 466 

417-(6) — That an accident arises out of employment within mean- 
ing of act is in nature of a legal conclusion of the Industrial 
Board — appellant must bring to court a record which affirma- 
tively shows reversible error and not merely finding containing 
only evidentiary facts susceptible of two inferences. Raynes 
v. Staats-Raynes Co. (Ind.). Vol. II 485 

417-(6) — Where master*s negligence is shown, whether intervening 
negligence of person injured is proximate cause of injury, is 
mixed question of law and fact and one for jury. Dickinson 
et al. V. Granbery (Okla.). Vol. II 83S 

417-(6) — Whether claimant had established causal connection be- 
tween accident to deceased servant in course of employment 
and his death, more than three months later, was issue of 
I fact to be determined by board, whose decision on issue of 
fact is not open to revision by Supreme Judicial Court — evi- 
dence held insufficient to justify Supreme Judicial Court in 
holding as matter of law that finding of board, that claimant 
had failed to prove deceased servant's death had any causal 
connection with previous injury in employment, was unwar- 
ranted. Knight's Case — In re Travelers* Ins. Co. (Mass.). 
Vol. II 901 

417-(6) — Findings of essential fact in favor of claimant by chairman 
of commission without proper evidence is error of law review- 
able by court. Mailman v. Record Foundry & Machine Co. 
(Me.). Vol. IV 205 

417-(6) — Finding of Board that one claiming compensation for 
death was not member of decedent's family must stand, when 
supported by evidence. Stafford's Case (Mass.). Vol. VII... 754 

417-(6)— Where facts are not in dispute, issue whether employer 
was assenting employer so far as operation in which employee 
injured is concerned is one of law, and commission's finding 
thereon is reviewable by court. Fournier's Case (Me.). Vol.* 
VIII 63 

417-(6) — Construction of written contract to determine whether 
injured was independent contractor or employee is matter of 
law which is reviewable in courts on appeal from Board. 
Kelley v. Delaware, L. & Western R. Co. (Pa.). Vol. VIII.. 130 

417-(6)' — Question of dependency is one of fact, but where there 
is no dispute as to facts, legal rights deducible or inferrable 
from such proven facts are questions of law. Hancock v. 
Indust. Comm. (Utah). Vol. VIII 314 

417-(6) — Finding of commission that employee at time of accident 
was performing service growing out of employment is not 
binding on courts, construction of statute being question of 
law. Radtke Bros. v. Indust. Comm. of Wis. (Wis.). Vol. 
VHL .., , 460 
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417- (6) — Excessive compensation award reviewable as involving 
"lawfulness" and "Jurisdiction." Spreckels Sugar Co. v. Indust. 
Ace. Comm. (Cal.). Vol. VIII 488 

(7). Questions of fact. 

417-(7) — Where evidence is sufficient, if true, to sustain commis- 
sioner's findings of fact, his decision thereon is final. Mac- 
Donald's Case (Me.). Vol. VIII 79 

417-(7) — Finding of accident board that injury to employee did not 
render his hand permanently incapable of use, being supported 
by evidence, was final. Jakutis' Case (Mass.). Vol. VIII 80 

417- (7) — Findings of fact made by board acting within its powers, 
in absence of fraud, are conclusive. Brown v. Long Mfg. Co. 
(Mich.). Vol. VIII 83 

417-(7) — Findings of commission supported by substantial evidence 
will not be disturbed by Supreme Court. Heisdt Const. Co. v. 
Indust. Comm. (Utah). Vol. VIII 166 

417-(7) — Trial court's finding will not be reversed if there is any 
evidence to support it. Milne v. Sanders (Tenn.). Vol. VIII. 142 

417-(7) — Supreme Judicial Court has no authority to review finding 
of fact of commission in absence of fraud, provided such find- 
ing is supported by legal evidence. Gray v. St Croix Paper 
Co. (Me.). Vol. VIII 70 

41 7- (7) — If there is no evidence to support findings of fact made 
by Board, court may set aside order^ decision, or award based 
thereon, but if there is substantial evidence supporting findings, 
court cannot interfere. Valentine v. Weaver (Ky.). Vol. 
VIII 49. 

417-(7) — Courts will not interfere with findings of commission if 
evidence is conflicting or permtis of different conclusion, even 
though it may be thought findings are erroneous. Herbig v. 
Walton Auto Co. (Iowa). Vol. VIII 41 

417-(7) — Finding that chauffeur's fall from truck was caused by 
sudden jerk of truck, held final on apepal, and ground for 
award of death benefits. McCloskey v. Richard Hellman, Inc. 
(N. Y.). Vol. VIII 122 

417-(7) — Findings of fact by commission cannot be disturbed by 
courts in absence of fraud, but such findings must be g^rounded 
upon evidence presented under such circumstances as to afford 
full opportunity for comment, explanation, and refutartion. 
GauthierV Penobscot Chemical Fiber Co. (Me.). Vol. VIII. 65 

417-(7) — Commission's findings are conclusive only where there is 
conflict of evidence or opposing inference may reasonably be 
drawn; award being based wholly on circumstantial evidence, 
■ court may determine whether there are necessary reasonable 
inferences deducible from evidence to sustain findings. Clapp's 
Parking Station v. Indust. Ace. Comm. (Cal.). Vol. VIII 9 

417-(7) — Rule that where two inferences equally consistent with 
facts arise from evidence, one of which makes employer liable 
and other which does not, applicant must fail, applies only 
where evidence leaves cause of injury to conjecture, and where 
evidence warrants reasonable inference that injury arose out of 
employment, commission's finding to that effect is final. Paton 
V. Port Huron Engine & Thresher Co. (Mich.). Vol. VIII.. 94 

417-(7) — Reviewing court will examine evidence only to ascertain 
whether there is substantial evidence in support of findings 
and whether it has acted without or in excess of its jurisdic- 
tion. Twin Peaks Canning Co. v. Indust. Comm. (Utah). 
Vol. VIII 176 
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417-(7) — Commission's decision is final as to all questions of fact. 

Mullen V. Mitchell (Okla.). Vol. VIII 129 

417-(7) — Where there is some evidence to sustain award it will 
not be disturbed on appeal. Pedlow v. Swartz Electric Co. 
(Ind.). Vol. Ill 36 

417-(7) — The act as amended dpes not give Appellate Court power 
to weigh evidence, although member of board who heard evi- 
dence found for appellant, and award from which appeal is 
prosecuted was made by other two members of board — where 
evidence as to whether refusal to permit operation was such 
misconduct as to deprive decedent's dependent's of benefit of 
act was clearly open to more than one inference, determina- 
tion of board cannot be disturbed on appeal — finding as to 
whether autopsy was necessary to determine cause of death and 
whether demand . therefor was made within reasonable time 
based on conflicting evidence, will not be disturbed on appeal — 
there was some evidence to support finding that strangulation 
of intestines which caused death resulted from hernia, which 
was caused by strain resulting from master's work. Vonnegut 
Hardware Co. et al. v. Rose et al. (Ind.). Vol. Ill 42 

4l7-(7) — Burden of proving that decision of commission as to 
whether injury was received by servant within scope of em- 
ployment, was incorrect rests upon appellant — it' was' for jury 
to determine question of fact presented by appeal. Jewel Tea 
Co. V. Weber (Md.). Vol. II 87 

417-(7) — Requested instruction was properly amended — refusal of 
court sitting for jury, to rule as matter of law, there was no 
evidence legally sufficient to justify award was proper, evi- 
dence presenting questions of fact. Coastwise Shipbuilding 
Co. et al. V. Tolson (Md.). Vol.11...; ;. 91 

417-(7) — Commission's conclusions on question of fact are conclu- 
sive on Supreme Court, except when without evidence to sup- 
port them. Walker v. Industrial Accident Commission (Cal.) 
Vol. II 29 

417-(7) — Evidence sustained -award on point whether death was 
caused by operation made necessary by second injury resulting 
from first, received in employment. Shell Co. of California v. 
Industrial Accident Commission et al. (Cal.). Vol. II 34 

417- (7) — Where there was evidence that injury to employee re- 
sulted in pleurisy and pneumonia causing death, finding that 
injury was proximate cause will not be set aside on appeal. 
A. Breslauer Co. v. Industrial Commission of Wisconsin et al. 
(Wis.). Vol. II... 189 

417- (7) — Finding that injury did not arise out of employment was 
finding on question of fact and could not be set aside if there 
was any evidence to support it. Murphy's Case. In re Em- 
ployers' Liability Assur. Corp. (Mass.). • Vol. II 270 

417-(7) — While determining of facts from evidence is usually ex- 
clusive province of Board, it is reviewable by courts— court 
must consider only evidence tending to support award and 
inference harmonizing therewith — where servant was drilling 
pieces of metal where a certain safety appliance was sufficient 
and was ordered to drill one where such appliance was inade- 
quate and his failure to use a better one resulted in death, 
held that it could not be said as matter of law that his con- 
duct amounted to willful refusal. Haskell & Barker Car Co. v 
Kay (Ind.). Vol. II 466 

417-(7) — Only question before Supreme- Judicial Court is whether 
there is any evidence which warranted finding and court is 
without authority to review board's finding of fact. Fitzgib- 
bons' Case (Mass.). Vol. II 521 

22— Digest 
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417-(7) — That an accident arises out of employment within meaning 
of act is in nature of a legal conclusion of the Industrial Board 
— appellant must bring to court a record which affirmatively 
shows reversible error and not merely finding containing onlv 
evidentiary facts susceptible of two inferences. Raynes v 
Staats-Raynes Co. (Ind.). Vol. l\ 485 

417-(7) — Court cannot inquire into weight of conflicting evidence 
to determine where preponderance lies, though it may inquire 
whether there is any competent evidence sufficient to sustain 
award. Peoria Cordage Co. v. Industrial Board of Illinois et 
al. (III.). Vol. II 451 

417-(7) — Decision of Commission is final as to all questions of fact. 
Board of ComVs of Cleveland County v. Barr et al. (Okla.). 
Vol. II 548 

417- (7) — Court on appeal will not order reversal unless finding of 
fact by Board was clearly, flagrantly and palpably against 
weight of evidence. Phil Hollenbach Co. v. Hollenbach (Ky.). 
Vol. II 492 

417-(7)— Finding of Board on application of minor employee 
awarded weekly compensation for payment of lump sum, made 
upon evidence which might have supported somewhat larger 
award, but whose weight and credibility was wholly for con- 
sideration of Board, cannot be disturbed, though no specific 
award was made for a period of 10 weeks a matter doubtless 
taken into account in making lump sum order. In re Moran 
(Mas^.). Vol. II 516 

41 7- (7) — Finding of board on disputed question of fact will ordi- 
narily be affirmed. McMinn v. C. Kern Brewing Co. et aL 
(Mich.). Vol. II 645 

41 7- (7) — Where facts are undisputed the inference drawn there- 
from will not be reviewed — whether employee died from heat 
prostration by reason of employment is question of fact for 
commission. Campbell v. Clausen-Flanagan Brewery et al. — 
In re Brewers' Mut. Indemnity Ins. Co. (N. Y.). Vol. II 676 

41 7- (7)— -Where master's negligence is shown, whether intervening 
negligence of person injured is proximate cause of injury, is 
mixed question of law and fact and one for jury. Dickinson 
et al. v. Granbery (Okla.). Vol. II 838 

417-(7) — Under Federal Employers' Liability Act servant assumes 
all ordinary risk of employment which are known to him. 
Risks not naturally incident to occupation, but which arise 
from negligence of master are not assumed by servant until 
he becomes aware of such negligence. Whether risk is ordi- 
nary risk known to servant, or with knowledge of which he 
is chargeable is question for jury. Dickinson et al. v. Gran- 
bery (Okla.). Vol. II , 838 

417-(7) — Under Federal Employers' Liability Act, whether on day 
of accident gang of workmen for which deceased was time- 
keeper was repairing track used in interstate commerce was 
for jury. Crecelius v. Chicago, M. & St. P. Ry. Co. (Mo.). 
Vol. II 809 

417-(7) — Courts may not interfere with finding of facts made by 
commission where they are supported by evidence, even though 
it may be thought there is error. Pace v. Appanoose County 
(Iowa). Vol. II 884 

417-(7) — Section 409 making board's findings of fact final in all 
cases, including all instances where board either adopts ref- 
eree's findings or makes its own findings and courts can grant 
no relief from its erroneous findings. Messinger v. Lehigh 
Valley R. Co. (Pa.). Vol. II 940 
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417-(7) — Where referee's conclusions comprehend mixed findings 
of fact and law, board is justified in treating appeal to it as 
involving question of fact and granting a hearing de novo. 
Mooney v. Lehigh Valley R. Co. (Pa.). Vol. IL.... 942 . 

417-(7) — Finding of board on issue of fact is made conclusive when 
supported by competent testimony. Curtis v. Slater Const. 
Co. (Mich,), Vol. II 909 

417-(7) — Findings of Board of all questions of fact are final and 
cannot be set aside, if there is any evidence to support them — 
whether deceased servant received injury which caused death 
and whether injury arose out of employment were questions 
of fact for Board — where on question whether deceased ser- 
vant's death was caused by strain of swinging heavy sledge- 
hammer, thereby injuring and weakening an already diseased 
heart, or was matter of speculation and conjecture, evidence 
was conflicting, finding of Board niust stand. Weatherbee's 
Case. In re Massachusetts Bondint? & Ins. Co. (Mass.). 
Vol. Ill 147 

417-(7) — One question to be decided is whether claimants were de- 
pendent on deceased child held, thus showing poinV was con- 
sidered and passed on at hearings, such point is open on appeal, 
though no request was made respecting it. Dembinski's (I!ase. 
Appeal of ■ Employers' Liability Assur. Corporation (Mass.). 
Vol. Ill 151 

417-(7) — If there is any competent evidence fairly tenc^ng to sup- 
port claim reviewing court cannot consider weight of evidence, 
nor reverse because contrary to preponderance of testimony. 
Bergstrom v. Industrial Commission et al. (111.). Vol. III... 232 

417-(7) — ^As commission has no jurisdiction to apply act to persons 
not within its provisions, evidence on question of jurisdiction 
may, contrary to general rule, be reviewed by courts. Thede 
Bros et al. v. Industrial Commission et al. (111.). Vol. Ill 242 

4l7-(7) — As to whether employee killed by falling down stairway 
was intoxicated, is question of fact, in proceedings under act, 
where evidence is contradictory and will not be reviewed— duty 
of arbitrator and commission to fairly and impartially consider 
and weigh all evidence presented, and make their findings in 
accordance with preponderance of evidence and their conclu- 
sions on questions of fact are not reviewable. Lefiens et al. v. 
Industrial Commission et al. (111.). Vol. Ill ^ 246 

417-(7) — Where Industrial Commission made award for death of 
servant courts in their review are restricted to determination 
whether there is any evidence to show that death arose out of 
and in course of servant's employment. Smith-Lohr Coal Min- 
ing Co. v. Industrial Commission et al. (111). Vol. Ill 250 

417-(7) — -"Where there was competent evidence tending fairly to 
• prove that deceased employee contributed to support of parents 
so as to entitle them to compensation under act, the sufficiency 
of evidence cannot be reviewed — held there was competent evi- 
dence to show that deceased who was minor child, had within 
four years previous to injury contributed to support of parents 
so as to sustain award. Metal Stampings Corporation v. Indus- 
trial Commission et al. (111.). Vol. Ill . , 258 

417-(7) — Finding in applicant's favor on question of change of con- 
dition must be given same effect as verdict of jury or finding of 
court in ordinarily civil action — where evidence as to whether 
applicant is suflfering from depressed mental condition as result 
of injuries is conflicting court will not weigh evidence. Kingan 
& Co., Limited, v. Ossam (Ind.). Vol. Ill 276 



417-(7) — Findings of Board upon disputed facts are not reviewable. 
Bates & Rogers Const. Co. et al. v. Allen (Ky.). Vol. III.... 
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417-(7) — Where there is evidence which would lead reasonable men 
to conclude as did the Board on question of daughter's de- 
pendency in fact, under Act, Appellate Court is not at liberty 
to disturb such conclusion. Schwartz v. Gerding & Aumann 
Bros, et al. Und.). Vol. Ill 282 

41 7- (7) — Findings of board must be upheld by court on appeal 
unless unwarranted by evidence and there being substantial 
evidence sufficient to support facts the same must stand In- 
dianapolis Light & Heat Co. v. Fitzwater (Ind.). Vol. III... 284 

417-(7) — That reviewing court is satisfied that it would not reach 
conclusion reached by Board is not conclusive in determining 
whether there is testimony supporting finding and conclusion of 
Board— disputed question being whether accident caused em- 
ployee's illness and death, award will not be set aside by 
reviewing court, where, although testimony cannot be harmon- 
ized, there is ground for saying that Board had before it some 
evidence tending to prove that accident set up train of physical 
disturbance, affecting an existing pathological condition in such 
a way as to cause death. Gaffney v. Goodwille Bros. (Mich.). 
Vol. Ill ; 315 

417-(7) — Board is trier of facts and weighs conflicting testimony 
medical as well as lay, having province to draw legitimate in- 
ferences from established facts- and to weigh probabilities 
from them, though inferences must be from established facts, 
an inference may not be built upon inference. Ginsberg v. 
Burroughs Adding Mach. Co. (Mich.). Vol. Ill 317 

417-(7) — Where referee found deceased reached place of work in 
time to resume work during regular working hours conclusion 
of fact as to manner of death was for compensation authorities, . 
and when made by referee and affirmed by Board not reversible 
by court — as iact defines "injury by accident in course of em- 
ployment" question of law is whether underlying findings of 
fact are sufficient to bring case within such definition, but that 
does not warrant court's interference — where tribunal charged 
with finding facts has considered all attending circumstances 
as against presumptions arising out of other facts favoring 
claimant, controlling finding that employee was killed in par- 
ticular manner, reasonably indicated by circumstances found 
cannot be reversed. Flicker v. Carnegie Steel Co. (Pa.). 
Vol.*III 780 

417-(7) — Question whether workman is injured by accident arising 
out of employment may be question of law or one primarily 
of fact, or mixed question of law and fact. Borck v. Simon J. 
Murphy Co. (Mich.). Vol. Ill 746 

417-(7) — Findings of fact of Board stand if there is any evidence to 
support them and Board was at liberty so far as review is 
concerned to refuse to give credit to any part of evidence npt, • 
in their opinion, entitled to credit. In re Pass' Case (Mass.). 
Vol. Ill 738 

417-(7) — In considering whether findings reported by referee are 
sufficient to bring case within term "course of employment'' 
court will keep in mind the liberal construction placed on such 
statutory definition and power of compensation authorities to 
find facts from direct proof, circumstantial evidence or infer- 
ence. Haddock v. Edgewater Steel Co. et al. (Pa.). Vol III. 786 

417-(7) — Supreme Court may review ultimate or controlling findings 
of referee of Board when material underlying facts indicate the 
character of evidence upon which ultimate or controlling find- 
ings rest. Wolford v. Geisel Moving & Storage Co. (Pa.). 
Vol. Ill 798 
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41 7- (7) — Finding of Board on question of fact is final, unless there 
was no competent evidence from which fact might have been 
found. Scott V. O. A. Hankirtson & Co. Qt al. (Mich.). Vol. IIL 759 

417-(7) — Finding's of fact by Commission on conflicting evidence are 
conclusive on courts. San Francisco-Oakland Terminal Rys. v. 
Industrial Accident Comipission (Cal.). Vol. Ill 682 

417- (7) — Finding of refer^ee adopted by Board is absolutely conclu- 
sive upon Supreme Court. Messer v. Manufacturers' Light & 
Heat Co. et al. (Pa.). Vol. Ill 791 

417-(7) — Where it cannot be said that finding of Boar^ that sub- 
scriber or agent did not have knowledge of injury to employee 
as soon as practicable after occurrence was not warranted as 
matter of law, it must stand on appeal from decree of superior 
court affirming denial of compensation. Frier's Case. (Mass.). 
Vol. Ill 638 

417-(7) — Finding of Commission that death of employee had re- 
sulted from injuries, when supported by evidence is conclusive 
on courts. Holmes v. Communipaw Steel Co. et al. (N. Y.). 
Vol. Ill 647 

417-(7) — Whether physical ailments of female employee had any 
casual connection with fall from swivel chair in which she was 
sitting in course of employment was question of fact, decision 
of which was wholly for Board, whose conclusion cannot be 
reversed. Berman's Case. In re Gulf Refining Co. In re 
Travelers' Ins. Co. (Mass.). Vol. Ill 640 

417- (7) — If there is in the record any competent evidence upon 
which finding of Commission can be based, Supreme Court will 
not weigh it — held competent evidence tending to sustain find- 
ing that injury arose out of employment. Chiceigo Steel 
Foundry Co. v. Industrial Commission et al. (111.). Vol. III.. 590 

417-(7) — Where evidence is conflicting and tends to support conclu- 
sion reached by Board, Appellee Court will not disturb its find- 
ing. Indiana (Zar & Equipment Co. v. Celetto (Ind.).. Vol. III. 624 

417-(7) — Province of Board to weigh evidence and draw inferences. 

Schanning v. Standard Castings Co. et al. (Mich.). Vol. III.. 331 

417-(7) — Province of Board to consider testimony and give it such 
weight as in its judgment is proper. Great Lakes Dredge & 
Dock Co. V. Totzke et al. (Ind.). Vol. Ill 448 

417-(7) — Courts cannot review finding of fact of referee and Board. 

McCarl et al. V. Borough of 'Houston (Pa.). Vol. Ill 78S 

417-(7) — Where referee and compensation board, after considering 

all circumstances concluded that deceased had neither been 

discharged nor quit his job, it was reversible error for court to 

set aside such decision. Dainty v. Jones & Laughlin Steel Co. 

• (Pa.). Vol. Ill 784 

417-(7) — It is the exclusive province of Board to weigh evidence 
and determine therefrom in first instance whether injury arose 
out of employment— evidence as to* manner in which employee 
was injured held such as to permit difference of opinion so that 
findings would not be disturbed — where evidence as to nature 
of injury would permit affirmative or negative finding court on 
appeal must uphold conclusion of Board. Aristed Spring & 
Axle Co. V. Ayres (Ind.). Vol. Ill 444 

417-(7) — Whether servant employed in United States Military can- 
tonment while on way from. sleeping quarters, provided by con- 
tractor, was injured in course of employment was for jury — 
whether day-laborer engaged in cutting, piling, and burning 
brush, etc., was engaged in "extrahazardous employment" and 
whether he was guilty of "willful misconduct" in effort to climb 
on side ot motor truck while movinc was for jury. F. B. Beas- 
man & Co. et al. v. Butler (Md.). Vol. Ill 478 
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417-(7) — Finding of commission must be sustained by courts where 
supported by substantial evidence. Amalgam Sugar Co. v. 
Indus. Comm. of Utah (Utah). Vol. VI 112 

417-(7) — Finding of referee, approved by board, that claimant's 
husband while in defendant's employe received injuries by acci- 
dent which caused his death, is conclusive. Ferri v. Lenni 
Quarry Co. (Penn). Vol. VI 98 

417-(7) — Extent of permanency of disability is question of fact and 
when supported by evidence, finding of board that hand had 
not been rendered permanently incapable of use is conclusive, 
and warrants ruling that compensation for total incapacity 
should cease. Berry's Case (Mass.). Vol. VI ' 57 

417- (7) — Where evidence tends to support finding of board its 
award will not be disturbed on appeal. Kramer v. Huntington 
Steel Foundry Co. (Ind.). Vol. VI 154 

41 7- (7) — Award by board will be treated as having same force as 
verdict and will not be disturbed if supported by evidence. 
Rudnick v. White Bros. (Del.). Vol. VI 138 

417-(7) — On appeal from award, court does not weigh evidence. 
Alexander Box Co. v. Cutshall (Ind.). Vol. VI 155 

417-(7) — Decision of Commission is final as to question of fact. 
Choctaw Portland Cement Co. v. Lamb (Okla.). Vol. VI 207 

417-(7) — Sufficiency of evidence on question of dependency is not 
subject to review by court where there is substantial evidence 
tending to establish findings of commissioner. Day v. Sioux 
Falls Fruit Co. (S. D.). Vol. VI 216 

4l7-(7) — Finding of board that death was result of accident arising 
out of emplojrment will not be disturbed where there is evi- 
dence to support it. Board of Com'rs of Greene County v. 
Shertzer (Ind.). Vol. VI 310 

417-(7) — Whether or not death was result of accident arising out 
of employment was question of fact for board. Miller v. Beil 
(Ind.). Vol. VI 315 

417-(7)— If there is competent evidence which tends to prove that 
accident arose out of employment, courts may not question its 
sufficiency, but whether there is any evidence in the record 
fairly tending to establish that fact is question of law for court. 
No. Illinois Tr'n Co. v. Indust. Board (III). Supp., Vol. Al.. 420 

4 17- (7) — If there was credible testimony before board, court on 
writ of error cannot consider weight of evidence, nor does fact 
that other persons testified differently authorize interference. 
Bloomington D. & C. R. Co. v. Indust. Board (111.)- Supp., 
Vol. A 1 ; 337 

417-(7) — On writ of error to review circuit court judgment quash- 
ing certiorari brought to review order of board awarding com- 
pensation, supreme court cannot review or weigh evidence. Big 
Muddy (Toal & Iron Co. v. Indust, Board (111.). Supp , 
Vol Al 329 

417-(7) — On review, court does not pass on weight of evidence as 
to controverted facts but it is essential that there be competent 
evidence of occurrence of injury arising out of employment. 
Albaugh-Dover Co. v. Indust. Board (III). Supp., Vol. Al.. 299 

417- (7) — Upon appeal from findings of commissioner, trial court 
does not retry facts but decides upon such findings unless ap- 
peal assigns as erfor the findings 'or omission and court finds 
that facts have been found or omitted which would affect the 
result. Swanson v. Latham & Crane (Conn.). Supp., Vol Al. 282 

417-(7) — Findings of committee, affirmed by board that injury oc- 
curred in course of and. out of employment cannot be set aside 
if supported by evidence. In re Cox (Mass.). Supp., Vol Al. 804 
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417- (7) — If there is any substantial credible evidence supporting 
findings of commission, courts cannot interfere, Wm. Rahr 
Sons Co. V. Indust. Comm. (Wis.). Supp., Vol. Bl.'. 1705 

417-(7) — Finding that employee was employed by named person 
is conclusive on appeal as question of fact. Packett v. More- 
town Creamery Co. ( Vt.). Supp., Vol. Bl 1587 

417- (7) — Findings of court or commissioner on question of depend- 
ency may be reviewed — where evidence is certified and there is 
no conflict, question of law may be presented — finding or com- 
missioner should not be set aside if there is evidence to support 
it. Poccardi v. State Comp. Comm'r. In re Cucca Claim 
(W. Va.). Supp., Vol. Bl 1650 

417-(7) — Whether claimant widow and deceased employee were 
living together at time of injury, is question of fact for com- 
mission, where conflicting inferences can be drawn from evi- 
dence. Smith V. Indust. Comm. (Wis.). Vol. V 123 

417-(7) — Determination of fact by Industrial Commission on con- 
flicting evidence is conclusive upon courts. Pawling & Har- 
nischfeger Co. et al. v. Wildenberger et al. (Wis.). Vol. V... 121 

4i7-(7) — On appeal from commissioner's action, where only ques- 
tion is whether jurisdictional fact of relation of employer and 
employee exists, court has right to review to extent of finding 
fact to be other than found. Bidwell Coal Co. v. E>avidson 
(Iowa). Vol. V 71 

417-(7) — Though findings of conmiission are conclusive upon court, 
if any reasonable view of evidence supports them directly or 
by fair inference, every finding of fact made must have some 
substantial evidence in its support though not necessarily a pre- 
ponderance. Lezala v. Indus. Comm. (Wis.). Vol. V 338 

417- (7) — Findings of trial judge in proceeding under act for death 
of servant cannot be reviewed, if supported by testimony. 
Colucci V. Edison Portland Cement Co. (N. J.). Vol. V 302 

417- (7) — Findings of fact by Board are, in absence of fraud, con- 
clusive if there is evidence to support them. Brown v. Bous- 
chor (Mich.). Vol. V 260 

417-(7) — Whether applicant was independent contractor or em- 
ployee at time of injury is question of fact where evidence is 
conflicting, but becomes question of law where evidence is 
undisputed and reasonably susceptible of but single inference — 
it is exclusive duty and province of Commission to weigh 
evidence in proceeding under act. Cinofsky v. Indust. Comm. 
(III). Vol. V 185 

417-(7) — Where there was testimony to support conclusion of com- 
mission on question of fact, Supreme Court will not review 
commission's findipg. Reteuna v. Indust. Comm. (Utah). 
Vol. V 327 

417- (7) — Where there is evidence justifying finding of Board on 
question of fact, it is error for court to set aside. Ellsworth 
V. Indust. Com. (111.). Vol. V 180 

417-(7) — Finding of commission that infection in toe was trans- 
ferred to face of deceased employee by external mean» and that 
death was proximately caused by original injury, cannot be 
overturned. Bethlehem Shipbuilding Corp., Ltd , v. Indust. 
Ace. Comm. (Cal.). Vol. V 128 

4l7-(7) — Finding of commission on conflicting evidence where 
there is ample supporting competent evidence, will not be dis- 
turbed. Industrial Commission v. H. Koppers Co. (Colo.). 
Vol. V : 158 

417-(7) — Whether mother who received $10 a week from husband 
was partially dependent on son held question of fact. Henry 
Pratt Co. V. Indus. Comm. (111.). Vol. VI 296 
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4l7-(7) — While board will not be reversed for admission of hear- 
say evidence if there is any proper. evidence to support find- 
ing where there is only inconipetent hearsay evidence finding 
must be held unsuparted. Blozina v. Castile Mining Co. 
(Mich.). Vol. VI 327 

417-(7) — Findings of commission on question of fact are conclusive 
where there is substantial evidence in support Western 
Indem. Co. v. Indus. Ace. Comm. (Calif.). Vol. VI 256 

417-(7) — Where there was evidence from which it could be inferred 
that accident so reduced employe's vitality that he succumbed 
to illness causing death, court on certiorari will not disturb 
board's finding that death resulted from accident. Tanner v. 
Aluminum Castings Co. (Mich.). Vol. VI 337 

417-(7) — Question of dependency is one of fact and court will not 
interfere with decision of commission if there is evidence tend- 
ing to sustain it. Alden Coal Co. v. Indus. Comm. (111.). 
Vol. VI 274 

417-(7) — On appeal where essential finding is based on inference, 
if it is one which reasonable man could not draw in reasonable 
way finding cannot stand — court, on appeal from findings of 
tommissioner, does not weigh evidence, but may determine 
whether finding should be corrected or whether there was any • 
evidence to support conclusions reached. Saunders v. New 
England Collapsible Tube Co. (Conn.). Vol. VI 271 

417-(7) — ^Whether fall or acute cardiac dilation cause death held 
question for commission. Insana v. Nordenhalt Corp. (N. Y.). 
Vol. VI. ;••.•••: : ; • ^78 

417-(7) — Decision of commission is conclusive on question on de-r 
pendency of claimants where sustained by substantial testi- 
mony. Geo. A. Lowe Co. v. Indus. Comm. of Utah (Utah). 
Vol. VI , 511 

417-(7) — Where amount of compensation awarded by commission 
is sustained by substantial evidence it is not province of re- 
viewing court to disturb it. Geo. A. Lowe Co. v. Indus. Comm. 
of Utah (Utah). Vol. VI 511 

417- (7) — Finding of fact by commission, supported by evidence is 
conclusive on appeal from award. . Flnkleday v. 'Henry Heide, 
Inc. (N. Y.). Vol. VI 565 

417-(7) — Question of dependency is one of fact and unless com- 
missioner has applied illegal standard or found facts without 
evidence, court cannot review finding. McDonald v. Great 
Atlantic & Pacific Tea Co. (Conn.). Vol. VI 525 

417-(7) — Board is trier of facts and where there is evidence sup- 
porting finding it will not be disturbed. St. Clair v. A. H. 
Meyer Music House (Mich.). Vol. VI...' 540 

417-(7) — Conclusion of commission as to annual amount of con- 
tribution to dependents is question of fact, not subject to review 
if supported by evidence. Popst v. Indus. Ace. Comm. (Cal.). 
Vol. VI 643 

417-(7) — Undjer provisions of act as to payment, duration of inca- 
pacity is one of fact to be determined as other questions of 
fact are determined — under act decision of commission is final 
as to all questions of fact. Stephenson v. State Indus. Comm. 
. of Oklahoma (Okla.). Vol. VI. 711 

417-(7) — Where there is not sufficient competent evidence in record 
to warrant finding of commission, finding is not conclusive. 
Reid V. Automatic Elec. Washer Co. (Iowa). Vol. VI: 662 

4'7-(7) — Court cannot disturb award of commission unless based 
on unreasonable conclusion from evidence. Engels Copper 
Mining Co. v. Indus. Ace. Comm. (Cal.). Vol. VI 624 
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417-(7)— Finding of Board that workmen's death was result of 
injuries received in employment supported by testimony, within 
rule of ultimate facts finding support in conflicting medical 
testimony . must, in absence of fraud, be accepted by court as 
final. Homan v. Boardman River Electric Light & Power 
Co. et al. (Mich.). Vol. I 1043 

417- (7)— If conflicting, issue was for board to decide and its 
decision disposes of the case. Nagy v. Solvay Process Co. 
(Mich.). Vol. I 1049 

417-(7) — Conclusions of board will not be disturbed on appeal 
if there is competent evidence on which to base them — finding 
for compensation for death of elevator operator whose body . 
was found in elevator pit that employee met his death in course 
of employment is supported by evid'ence. Wishcaless v. Ham- 
mond, Standish & Co. (Mich.). Vol. I. ....» 1055 

417- (7) — Findings of fact by ' board unsupported by evidence 
are not binding on Supreme Court. Herbert v. Lake Shore 
& M. S. Ry. Co. (Mich.). Vol. I 1069 

417- (7) — Findings of fact by Board supported by evidence, cannot 
be disturbed on appeal. Jacobs v, Glasser & Hoffman et al. 
(Mich.). Vol. I 1072 

417-(7) — Supreme Court has no power to weigh effect of posi- 
tive evidence, but it must assume that the commission believed 
all evidence given which tends to sustain award — findings not 
subject to review except in so far as they may have been made 
without any evidence whatever in support. Southern Pac. Co. 
V. Industrial Accident Commission et al. (Cal.). Vol, 1 740 

417- (7) — On certiorari to renew award of board where record 
contained a stenographic report of all evidence as required by 
act, court could review record including evidence. Hahne- 
mann Hospital V. Industrial Board of Illinois (III.). Vol. I... 754 

417-(7) — "Wilful failure" carries with it the idea ot premedita- 
tion, obstinacy and intentional wrongdoing. Wick et al. v. 
Gunn et al. (Okla.) . Vol. I 716 

417-(7) — If no evidence showing relationship of master and 
. servant or from which it may reasonably be inferred, Appellate 
Court may apply the law to such state of facts, despite con- 
trary finding of boarid. Zietlow v. Smock (Ind.). Vol. I.... 174 

417-(17) — Finding of fact by commission on conflicting evidence 
cannot be set aside. Gray et al. v. Industrial Commission et al. 
(Cal.). Vol. I 151 

4l7-(7^ — In reviewing board's decision, question .is whether there is 
evidence to support finding, not weight of evidence. Oniji v. 
Studebaker Corp. (Mich.). Supp., Vol. Al 984 

4l7-(7) — Decision of board on question of fact where testimony is 
in conflict is final. Vogeley v. Detroit Lumber Co. (Mich.). 
Supp., Vol. Al 1034 

417-(7) — Whether frostbites arose out of employment held question 
of fact for commission. Days v. S. Trimmer & Sons. In re 
-ffitna Life Ins. Co. (N. Y.). Supp., Vol. Bl 1299 

4l7-(7) — Where commission on conflicting evidence determined 
that injury to eye was equal to loss of eye, it cannot be dis- 
turbed on appeal. Boscarino v. Carfagno & Dragonette. In 
re Mass. Bonding & Ins. Co. (N. Y.). Supp , Vol. Bl 1290 

417-(7) — Findings of board, supported by evidence, are conclusive 
on appeal. Lindquest v. Holler. In re Royal Indemn. Co. 
(N. Y.). Supp., Vol. Bl ; 1362 

417-(7)-7-Board*s findings regarding manner of injury are conclusive 
if supported by evidence. In re Moore (Mass.). Supp., 
Vol. Al :.• 844 
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417-(7) — On error to review award by board, award will not be 
disturbed because of want of credibility of evidence to support 
it. Commonwealth Edison Co. v. Indust. Board (111.). Supp., 
Vol. A 1 371 

417-(7) — In reviewing, court can only determine from facts recited 
in decision of board whether it acted within powers in making 
award and where record shows evidence to justify board's find- 
ings, court is bound by it. Kerens- Donnewald Coal Co. v. 
Indus. Board (III). Supp., Vol. Al 417 

417-(7) — In determining compensation for death of employee, find- 
ing of commission upon conflicting evidence as to dependency 
is conclusive. Northern Redwood Lumber Co. v. Indust. Ace. 
"Comm. (Cal.). Supp., Vol. Al 267 

417-(7) — Where commission made award on fairly substantial con- 
flict in circumstantial evidence, appellate court cannot interfere 
though there are strong reasons in support of contrary con- 
clusion. Richmond Dredging Co. v. Indust. Ace. Comm. (Cal.). 
Supp., Vol. Al 230 

417- (7) — Conclusion of fact by commission is conclusive and, if sup- 
ported by evidence, shall be supported. La Fleur v. Wood. 
•In re Globe Indemn. Co. (N. Y.). Supp., Vol. Bl 1359 

417- (7) — Findings of fact by commission, if supported by evidence, 
cannot be upset. Propopiak v. Buffalo Gas Co. In re Trav- 
elers' Ins. Co. (N. Y.). Supp., Vol. Bl... 1392 

41 7- (7) — Findings of commission are subject to review if totally 
unsupported by evidence — but are not reviewable where they 
find support under any rational view of evidence. Mo. Pacific 
S. S. Co. V. Indust. Ace. Comm. (Cal.). Supp., Vol. A} 170 

417-(7) — Finding of commission is conclusive if sustained by evi- 
dence— ^where commission found that death resulted from acci- 
dental injury and there was not evidence to contrary, award 
"will be affirmed. Fleming v. Robert Gair Co. In re Travelers 
Ins. Co. (N. Y.). Supp., Vol. Bl.. 1310 

417-(7) — Award affirmed, board's findings of fact being conclusive. 
Miller v. Acme White Lead & Color Works (Mich.). Supp., 
Vol. Al 978 

417-(7) — Decision of board, if supported by competent or legal 
evidence, cannot be reviewed. Chicago Dry Kiln Co. v. Indust. 
Board (III.). Supp., Vol. Al • 359 

417-(7) — Finding of commission will not be disturbed on appeal 
where there is some evidence upon which such finding may rest. 
Sullivan v. Preston. In re Fidelity & Gas Co. (N. Y.). Supp., 
Vol. B 1 1406 

417-(7) — Determination of period of disability is one of fact and 
commissions decision is final. Marhoffer v. Marhoffer. In re 
Zurich Gen'l Ace. & Liab. Ins. Co. (N. Y.). Supp., Vol. B1...1372 

417-(7) — ^Held, that it is for commission to determine from evidence 
submitted which subdivision furnishes proper rule for deter- 
mining compensation where injured employee had worked 
about three months. Adams v. Boorum & Pease Co. In re 
Amer. Mut. Compensation Ins. Co. (N. Y.). Supp., Vol. B1..1252 

417-(7) — Findings of fact by commission, justified by evidence, are 
conclusive. Fowler v. Risedorph Bottling Co. In re Zurich 
Gen'l Ace. & Liab. Ins Co. (N. Y.). Supp., Vol. Bl 1312 

417-(^) — Where facts are disputed, finding will not be disturbed 
if there is evidence to support it. Nevich v. D., L. & W. R. Co. 
(N. J.). Supp., Vol. Bl 1138 

417-(7) — Dependency is question of fact and commission's finding 
is final. Bylow v. St Regis Paper Co. In re First Mut. Liab. 
Ins. Co. (N. Y.). Supp., Vol. Bl .1425 
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417-(7) — Board's findings of fact when based upon conflicting evi- 
dence cannot be disturbed. Interstate Iron & Steel Co. v. Szot 
(Ind.). Supp., Vol. Al 571 

417-(7) — Board's findings of fact are conclusive on court only when 
sustained by evidence. Centliver Beverage Co. v. Ross (Ind.). 
Vol. V 212 

417- (7) — Finding of commission that employee's injury arose out 
of employment will be upheld where the evidence is conflict- 
ing. Krobitzsch v. Industrial Accident Commission (Cal.). 
Vol. V. 136 

417- (7) — When board has reached conclusion to ultimate facts 
which have or have not been established, and has embodied 
such conclusion in finding, as statute requires, court must ac- 
cept facts so found as true, unless evidence forces contrary 
conclusion, in which case court may not weigh evidence nor 
disregard reasonable inference which board drew from facts 
which evidence tends to establish. Swing v. Kokomo Steel & 
Wire Co. (Ind.). Vol. V 380 

417- (7) — Where coal company knew and acquiesed in practice of 
mine trappers exchanging work with mule drivers so as to 
justify award for death of trapper while so driving, it is ques- 
tion of fact, and commission's finding on conflicting evidence 
cannot be disturbed. Sunnyside Coal Co. v. Industrial Com- 
mission et al. (111.). Vol. V 679 

417-(7) — Whether or not fracture of his bone produced total per- 
manent disability question of fact which arbitrator is author- 
ized to determine. Roper v. Hammer (Kan.). Vol. V 690 

4l7-(7) — If there is any evidence to support award of commission, 
it cannot be set aside. E. Weiner (To. et al. v. Indust. Comm. 
et al. (Wis.). Vol. V. 756 

4l7-(7) — Award of compensation which appears to be sustained 
by evidence cannot be disturbed by courts. Wanda v. James- 
town Brewing Co. et al. (N. Y.). Vol. V 735 

417- (7) — Dependency and its extent are questions of fact for com- 
mission, whose decisions thereon cannot be interfered with if 
supported by any evidence Keller v. Industrial Commission 
et al. (111.). Vol. V 665 

417-(7) — Finding by commission that work was incidental to em- 
ployment must stand as verity in court when based on sub- 
stantial evidence. Bremer v. Heruben et al. (Wis.). Vol. V. 639 

417-(7) — Court will not disturb finding of fact by Commission, 
made on conflicting evidence to determine degree of impair- 
ment of earning capacity. Globe Indemnity Company et al. 
V. Indust. Comm. (Col.). Vol. V 486 

417-(7) — Board's finding that accident arose out of employment, is 
binding on Court when justified by evidence. Hydrox Chemi- 
cal Co. V. Indust. Comm. (111.). Vol. V 811 

417-(7) — Findings of Commission are conclusive when supported * 
by credible evidence. Ninneman v. Indust. Comm. (Wis.). 
Vol. V ....'. 925 

417-(7) — Whether death of employee occurred in accident arising 
out of employment is question for Board, and its findings, 
supported by evidence, will not be disturbed on appeal. Amer- 
ican Hominy Co. v. Davis (Ind.). Vol. V 820 

417-(7) — On appeal from award by Board, its finding that em- 
ployee's death was hastened by injury is conctusive. Ambrose 
V. Coxe Bros. & Co. (Pa.). Vol. V. 894 

417- (7) — Suit to review award of Commission must be to review 
error of law and not of fact — held that appeal involved question 
of fact and not of law. Wilson Lumber Co. v. Wilson (Okla.). 
Vol. V 885 
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417-(7) — Question whether accident arose out of eijiployment is 
for Board and its finding supported by evidence will not be 
disturbed on appeal. Leonard Const. Co. v. Boening (Ind.)- 
Vol. V 836 

417-(7) — Finding by board that employee died of natural causes and 
that there was no evidence there had been **any accident at 
air* is conclusive upon court on appeal. McGurrin v. Hudson 
Coal Co. (Pa.). Vol. IV 641 

417-(7) — Appeal to superior court from finding and award of com- 
missioner is origfinal application invoking exercise of judicial 
power and if finding and award are within his powers and not 
unreasonable, his decision must stand — finding of commissioner 
that in case of thunderstorm there is* a greater danger in open 
or under tree than in house must stand as.' consistent with evi- 
dence and not contrary to reason. Chiulla de Luca v. Board of 
Park ComVs City of Hartford (Conn.). Vol. IV 595 

417-(7) — Finding of board against employer's contention deceased 
was engaged in interstate commerce is conclusive on court of 
common pleas. Hancock V; Phila. & Read'g Ry. Co. (Pa.). 
Vol. IV 638 

417- (7) — In suit to review award of commission, it must be to review 
error of law and not of fact. Raulerson v. State Industrial 
Comm. (Okla.). Vol. IV 725 

417-(7)— "Arbitrary or capricious" action on claim defined— com- 
mission's determination of degree of compensable injuiV is not 
reviewable. Sweitzer v. Indust. Ins. Comm. (Wash.). Vol. 
VIII 1 764 

417- (7) — lAmount of loss of use of hand by amputation of fingers 
is question of fact, not reviewable. North Beck Mining Co. 
V. Indust. Comm. (Utah). Vol. VIII 755 

417-(7) — Commission's findings are final. * Moray v. Indust. Comm. 

(Utah). Vol. VIII 747 

417-(7) — Act authorizes rule limiting review. Shaw's Dependents 

V. Fred C. Harms Piano Co. (Okla.). Vol. VIII 744 

417-(7)^ — Commission's findings on evidence are final. Jones v. 

Indust. Ace. Comm. (CTal.). Vol. VIII 676 

417-(7) — Findings of commission on substantial evidence are con- 
clusive. Gen. Ace, Fire & Life Assur. Corp. v. Indust. Ace. 
Comm. (Cal ). Vol. VIII 668 

417-(7) — Commission's findings of evidence are beyond scope of 
review by court.' Geo. L. Eastman Co. v. Indust. Ace. Comm. 
(Cal.). Vol. VIII 659 

417-(7) — Findings of fact on evidence held not reviewable. Battery 

V. Osborne (Conn.). Vol. VIII 776 

417-(7) — Findings without evidence to sustain them may be re- 
viewed as matter of law. Associated Employers* Reciprocal 
V. State Indust. Comm. (Okla.). Vol. VIII 878 

417- (7) — Question of substantial evidence is reviewable as ques- 
tion of law. Spring Canyon Coal Co. v. Indust. Comm. of 
Utah (Utah). Vol. VIII. 891 

417-(7) — Reasonableness of claimant's refusal to submit to opera- 
tion is jury question. — Reasonableness of claimant's refusal to 
operation held question for jury. — Jury's decision on appeal 
is conclusive. — Percentage of disability of claimant held for 
jury ill view of conflicting testimony. Grant v. State Indust. 
Accident Comm. (Ore.). Vol. VIII 880 

417-(7) — It cannot be said that inference that death of servant 
with heart disease was hastened by inhalation of smoke-laden 
air in mine was not reasonable because contrary inference 
would be equally as reasonable. .Utilities Coal Co. v. Herr 
(Ind.). Vol. VIII 80S 
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417- (7) — Finding of facts by Board stands on same footing as find- 
ing of trial 'court or verdict of jury sind when sustained by 
competent evidence is binding on appellate court. Hege & Co. 
et al. V. Tompkins et al. (Ind.). Vol. Ill 451 

417-(7) — Where Commission had power to hold hearing, take evi- 
dence, etc., its findings, though erroneous, are binding on Court 
of Appeal, court's only power being in case where Commission 
exceeds its authority. Crosardo et al. v. Industrial Accident 
Commission et ^1. (Cal.). Vol. Ill 419 

417-(7) — Supreme Court does not concern itself with determination 
of questions of fact when there is any competent testimony 
supporting conclusions of Board. Smith v. Battjes Fuel & 
Building Material Co. et al. (Mich.). Vol. Ill 333 

417-(7) — Board like jury may draw reasonable inferences from facts 
and circumstances, and finding by Board stands upon same 
footing as finding of trial court or verdict of jury and when 
sustained by competent evidence is binding on court on appeal 
Consumers! Co. y. Ceislik (Ind.). Vol. Ill 620 

417-(7)— Where trial court concluded upon basis of rational infer- 
ence, tantamount to legal proof, that servant's death arose out 
of employment, section of act requires an affirmance of judg- 
ment. Manziano et al. v. Public Service Gas Co. (N. J.). Vol. 
Ill 488 

417-(7) — Finding of facts by board upon credible evidence is con- 
clusive. Decatur Ry. & Light Co. v. Indust. Board. (111.). 
Supp., Vol. Al ... 373 

41 7- (7) — Determination of questions of fact by board is conclusive 
and court, upon certification of question, is only warranted in 
deciding question of law whether certain inference may or may 
not be drawn from facts atated. In re Myers (Ind.). Supp., 
Vol. Al 493 

417- (7) — Board is not court, but administrative body, not to be held 
to strict rules of admission of evidence and admission of incom- 
petent evidence will not operate to reverse award if there is 
competent legal evidence to support it— court cannot pass on 
weight or sufficiency of evidence to sustain board's award if 
there is competent of legal evidence to support it. United 
Paperboard Co. v. Lewis (Ind.). Supp., Vol. Al 518 

417-(7) — Where there was sufficient evidence to support finding of 
fact by board, such finding cannot be reviewed on appeal. 
Meehan v. Edward Valve & Mfg. Co. (Ind.). Supp., Vol. Al.. 508 

417-(7) — Where there is evidence supporting board's findings, court 
will not weigh evidence. Columbia School Supply Co. v. Lewis 
(Ind.). Su0p.. Vol. Al .....532 

417-(7) — Ultimate question of whether person is employee or inde-" 
. pendent contractor under certain facts involves law question. 
Columbia School Supply Co. v. Lewis (Ind.). Supp., Vol. Al. 528 

417-(7) — Board's findings will stand if they rest on evidence but 
not if upon surmise. In re Gorski. In re Colon (Mass.). 
Supp., Vol. Al 816 

417-(7) — Findings of board actinf? within, its power are conclusive 
on court. 111. Midland Coal Co. v. Indust. Board (111.). Supp., 
Vol. Al 406 

417-(7) — Questions of fact determined by board are conclusive on 
appeal where supported by evidence. Bloomington-Redford 
Stone Co. v. Phillips (Ind.). Supp., Vol. Al 558 

417-(7) — Where parol testimony of medical witnesses as to cause 
of workman's death was conflicting and part of it sustained 
board's findings in favor of claimant, court could not review ' 
finding. Waterman v. Riehl (Ind.). Supp., Vol. Al 579 



Digitized by 



Google 



350 WORKMEN'S COMPENSATION 

417- (7) — Findings of fact by referee, approved by board, cannot be 
disturbed on appeal. Poluskiewiez v. Phila. & Reading Coal & 
Iron Co. (Pa.). Supp., Vol. Bl 1509 

417- (7) — On review, recourse may be had to memorandum of Com- 
mission's decision as basis for more formal findings of fact. 
Manitowoc Boiler Works v. Indust. Comm. (Wis.). Supp., 
Vol. B 1 1698 

417-(7) — Findings of commission cannot be disturbed where sup- 
ported by evidence. Santa v. Indust. Ace. Comm. (Cal.), 
Supp., Vol. Al 192 

417- (7) — Findings of commission, based on conflicting evidence, 
will not be disturbed on certiorari. McDonagh v. Indust. Ace. 
Comm. (Cal.). Supp., Vol. Al 23a 

4l7-(7) — Where evidence tends to support commission's findings of 
fact that employee, when fatally injured, was in employ of em- 
ployer, though furnished to another, such finding is final and 
will not be reviewed on certiorari. Kirkpatrick v. Indust. Ace. 
Comm. (Cal). Supp., Vol. Al 231 

4l7-(7) — If there was evidence to justify findings of commission, 
court is, not at liberty to disturb such conclusions. Easton v. 
Indust. Ace. Comm. (Cal). Supp., Vol Al 230 

417-(7) — Board's findings of fact. supported by competent testimony 
are final in absence of fraud, leaving only legal conclusions 
open to review. Van Gorder v. Packard MotorcJar Co. (Mich.). 
Supp., Vol Al 1028 

417--(7) — Q^iestions of dependency within act and its extent are 
questions of fact and if evidence tends to sustain, courts cannot 
interfere with commission's decision — finding of commission 
that employee's mother was partially dependent upon him. a 
question of fact, held supported by evidence and not reviewable. 
Rock Island Bridge & Iron Works v. Industrial Commission 
(Ills.). Vol IV 33 

417-(7) — Objection of insufficiency of evidence to support finding of 
commission will not be sustained where some competent evi- 
dence supports each ultimate fact upon which award is based. 
Root Dry Goods Co. v. Gibson (Ind.). Vol IV 49 

417-(7) — Findings of commission as to date of filing claim could not 
be reviewed or set aside on question of fact where justified by 
evidence and personal examination, award by commission for 
injury could not set aside by court as to amount or extent of 
injury. Heed v. Industrial Commission (Ills.). Vol. IV 27 

417-(7) — Finding of commission will not be set aside by court if 
warranted by evidence. Swift & Co. v. Industrial Commission 
(Ills.). Vol IV 35 

417-(7) — Where evidence fairly tends t6 support, decision of Board 
will not be reviewed by court— court has no right to pass upon • 
the preponderance of evidence regardless of mistakes of com- 
mission — in determining whether evidence sustains finding of 
commission court will reject testimony contrary to known 
natural law but mere improbability or repugnance to other evi- 
dence does not authorize court to say it should have been dis- 
regarded. Joseph ^Halstead Co. v. Industrial Commission (Ills). 
Vol IV 24 

417-(7) — Where evidence supports finding of board on question of 
fact, court cannot set finding aside. Emach's Case (Mass.). 
Vol IV 94 

41 7- (7) — Where circumstances of accident- were known to employer 
or agent and 'Where conimission found that notice was given, 
supported by evidence, it is conclusive upon appeal. Swift & 
Co. V. Industrial Commission (Ills.). Vol. IV. . .■» 163 
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417-(7) — Where evidence tends to show notice was gi veil, award of 
commission will not be disturbed by court despite opinion that 
finding was contrary to weight of evidence. G. H. Hammond 
Co. V. Industrial Commission (Ills.). Vol. IV 176 

417-(7) — Chairman of commission is trier of facts and his decrees, 
in absence of fraud, are final — court will review his reasoning 
as to effect of or inference from evidence, but in absence of 
fraud will not review findings as to credibility and weight of 
evidence — if state of facts is shown to be more consistent with 
his findings than any other theory, supported by inferences from 
acts, appeal cannot be sustained. Mailman v. Record Foundry 
& Machine Co. (Me.). Vol. IV * 205 

417- (7) — Where there- is evidence to support the finding of the Board, 
even though that evidence is controverted, the courts cannot pass 
upon its weight or sufficiency. Mueller Const. Co. v. Industrial 
Board of 111. (111.). Vol. 1 943 

417- (7) — Findings of fact by the Commission stand upon the same 
footing as the finding of a judge or the verdict of a jury. In re 
Simmons (Me.). Vol. I 984 

41 7- (7) — Workmen's Compensation Act providing that an assign- 
ment of error that the award of the full board is .contrary to 
law shall be sufficient to present both sufficiency of facts found 
and sufficiency of evidence to sustain the finding does not pre- 
vent the appealing party from presenting other errors of law 
nor from making separate assigrnments of error as to each of 
such propositions. Bimel Spoke & Auto Wheel Co. v. Loper 
(Ind.). Vol. I 56 

417-(7) — Findings of fact of Industrial Board upon which their 
conclusion rests, supported by some evidence, will ngt be dis- 
turbed on appeal. Walker v. Chicago, I. & L. Ry. Co. (Ind.). 
Vol. 1 362 

417-(7)~In determining whether facts found by board au- 
thorize its conclusion that intestate was engaged in interstate 
commerce, finding, included as one of fact, that he was en- 
gaged in interstate commerce is properly a conclusion of law 
and will be ignored. Walker v. Chicago, I. & L. Ry. Co. 
(Ind.). Vol. 1 362 

417-(7)— On an appeal from an award of the Industrial Com- 
mission, no presumption safeguarded its finding that injury 
to index finger was equivalent to loss of finger, where there 
was evidence that finger was permanently stiflF there was no 
evidence that this rendered it useless or destroyed its efficiency. 
Injured finger is not lost, if it can fulfill its normal and natural 
functions to a degree fair and worth considering, in any work 
to which claimant is adopted mentally and physically — award 
on the basis of 66 2/3 per cent, of difference in earning capacity. 
In re Supple— Supple v. Erie R. Co. (N. Y.) . Vol. 1 259 

417-(7) — If there is some evidence in support of injury, find- 
ing of Industrial Commission in favor of employee must be 
conclusive — sixteen year old boy injured while working in 
basement of retail store where goods for sale by his employer 
were temporarily stored was entitled to no compensation, the 
employer's principal business being sale and .rtot storage. 
Walsh vs. F. W. Wool worth Co. (N. Y.). Vol. 1 261 

417-(7)^Supreme Court does not review findings of fact ex- 
cept to determine whether there is any evidence to support 
award— evidence need not be direct, but may be circumstantial. 
Myers v. Michigan Cent. R. Co. (Mich.). Vol. 1 402 

417-(7)-r-If there is any evidence to support finding, court will 
not weigh it or disturb finding — evidence sufficient to support 
finding yiat loss of claimant's eye was due to foreign substance 
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entering eye while he was working in. plant of employer. 
Riley v. Mason Motor Co. et al. (Mich.). Vol. 1 406 

417-(7) — Where claimant has not appealed from decision of 
board that certain payments by deceased to claimant were not 
contributions to support of family, * Supreme Judicial Court 
cannot consider such payments in determining whether claim- 
ant was partially dependent for support — finding that claimant 
father was partially dependent on son must stand if there was 
any evidence to warrant finding — contributions for household 
furniture could have been adjudged as contribution to support 
— partial dependency may be found to exist, though father 
could have subsisted without aid from son — Board not legally 
warranted in finding that amount of son's money in bank was 
"contributed" by him to his father in determining amount of 
weekly payment father was to receive. In re McMahon. In re 
Massachusetts Employees* Ins. Ass'n (Mass.) . Vol. 1 387 

417-<7) — Award is conclusive upon all matters of fact properly 
in dispute before Commission where supported by evidence 
or reasonable inference— hearing held pursuant to claimant's 
application for rehearing at which the commission considered 
new and old issues, was equivalent to new trial so as to pre- 
clude an appeal to district court. Passini v. Industrial Commis- 
sion of Colorado et al. (Col.) . Vol. I 927 

417-(3)— Writ of certiorari does not bring to this court for 
review orders in compensation proceeding not in their nature 
appealable and does not lie to review order of judgment on 
pleadings. It lies to review the judgment entered pursuant to 
such an order. State ex rel. Chambers et al. v. District Court, 
Hennepin County, et al. (Minn.). Vol. I , 638 

417-:(7) — -Under the act court cannot review commission's de- 
termination on finding of fact, if there is evidence to sustain it 
— credibility of witnesses is for Industrial Commission. Ben- 
jamin V. Rosenberg Bros, et al. (N. Y.) . Vol. I 670 

417.(7) — If Assurance Corporation had made arrangements 
with hospital for medical attendance to injured employee the 
act as amended requiring the association to furnish reasonable 
medical and hospital service would have been complied with in 
that respect — evidence that notices had been posted on premises 
that employee if injured could be treated at <:ity's relief hospital 
supported finding by inference that insurance company had 
arranged with such hospital for such treatment thus complying 
with the act. In re Ripley (Mass.) . Vol. I 622 

417-(7) — Where there is competent testimony on which to base 
conclusion it will not be disturbed on appeal. Holnagle v. 
Lansing Fuel & Gas Co. etal. (Mich.). Vol. 1 1010 

417-(7) — Though inference that servant's death arose out of em- ' 
ployment is not the only one that might be drawn, yet, 
being a reasonable conclusion, it must be upheld. Polar Ice 
& Fuel Co. et al. v. Miilray (Ind.) . Vol. I 965 

417-(7) — Evidence whether employee's disability had increased or 
recurred since award, so as to authorize increase of compen- 
sation is a question of fact and the board's finding thereon is 
conclusive on the courts. Squire-Dingee Co. v. Industrial 
Board of Illinois et al. (111.). Vol, I 331 

417- (7) — When any facts are shown which in judgment of 
board warrant it in commuting compensation to lump sum on 
ground that such commutation is for best interests of parties, 
its action is final and can be reviewed only for errors of law. 
Schwarm v.. George Thompson & Sons Co.' (111.). V^ol. I 533 
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417- (7)— -Determination that an accident did or did not arise out 
of or in course of employment, or whether it was due to wil- 
ful misconduct is a legal conclusion rather than an ultimate 
fact, such as is required by the act — board may include its 
general conclusions respectmg whether injury was result of 
accident in its finding — such findings are reviewable and upon 
review arc binding on Appellate Court. Inland Steel Co. v. 

Lambert (Ind.). Vol. I 347 

417-(7) — To sustain award there must be competent evidence 
fairly tending to show that injuries were accidental and arose 
out of and in course of employment. C. E. Peterson & Co. v. 

Industrial Board of Illinois et al. (111.). Vol. I 335 

41 7- (7)— Question of what disposition of compensation for death 
of employee is in proportion to respective needs of de- 
pendents is one of fact, the determination of which is com- 
mitted to Industrial Commission which is necessarily vested 
with large discretion and no court should interfere — award of 
whole compensation to two minor children was warranted. 
Perry et al. v. Industrial Ace. Commission et al. (Cal). Vol. I. 474 
417-(7)~Evidence sufficient to sustain finding that accident to 
janitor by electric shock while cleaning room which he had 
been forbidden to enter and against which he had been warned 
arose out of and in course of employment. Northern Indiana 

Gas & Electric Co. v. Pietzvak (Ind.) . Vol . I 590 

. 41 7- (7) — Employees intended to become beneficiaries are, in 
a general way those whose remuneration is popularly desig- 
nated as wages, instead of salary, whose compensation for 
service is not munificent, who may reasonably be presumed to 
be dependent on wages for sustenance of themselves and 
families and whose wives and children may reasonably be 
presumed to be dependent on them for support — that one is 
president or other executive officer of corporation that em- 
ploys him is not, standing alone, sufficient to eliminate him 
from those regarded as "employees" within the act — officer of 
small corporation may serve both as officer and workman under 
circumstances making him an "employee." In re Raynes 

(Ind.). Vol. I 562 

417-(7) — Not within the province of circuit or Supreme Court 
to pass upon weight of evidence and only where it is con- 
tended that there is no competent evidence is the evidence 
adduced reviewed on question of law. Schwarm v. (jeorge 

Thomson & Sons Co. (111.). Vol. I 533 

417-(7) — Must be sustained if there is any evidence to support 
its finding that injured person was employee of party for whom 
compensation is sought. Yolo Water & Power Co. v. Industrial 

Ace. Commission of California et al. (Cal.). Vol. I 499 

417-(7) — Finding that death of employee resulted from injury aris- 
ing out of employment is conclusive, if it has substantial support 
in the evidence, and the conclusion may be reached not only by 
direct evidence of facts, but by reasonai)le inferences from them. 

In re Uzzio (Mass.) Vol. I 80 

417- (7) — The contract of employment not having been reduced to 
writing, its terms are to be ascertained from the evidence reported 
by tiie committee on arbitation and the cross-examination of the 
alleged employee in regard to his work and relation to the alleged 
employer introduced at the hearing on review. In re McAllister 

(Mass.). Vol. I 618 

417-v7) — Duty of board to determine extent of injury and finding 
will not be disturbed if there is any evidence on which it can 
stand. Kenwood Bridge Co. vs. Stanley (Ind.). Vol. I.... 168 
28— Diirest 
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417- (7) — Where there is substantial evidence to support findings 
of commission they must prevail and if it will support, by fair 
inference, the findings they must be regarded as conclusive. 
Wausau Lumber Co. v. Industrial Commission et al. (Wis.). 
Vol. I 142 

417- (7) — ^There being nothing to indicate that either party gave 
notice of exemption from operation of act it is contelusively 
presumed that they accept its provisions. Hagenback et al* 
V. Leppert (Ind.) . Vol. I 64 

417- (7)— Where intestate sent home money every alternate week 
and wife maintained their former home, board was justified 
in finding they were living together. Where wife was 
living with husband at time of death and had no other means 
of support than the money he gave her, she was as a matter 
of law totally dependent. Muncie Foundry & Machine Co. v. 
CoflFee (Ind.). Vol. I 78 

417-(7) — Finding of commission that death was result of accidental 
injury, having support of legal evidence, will not be disturbed 
despite evidence of previous diseased condition. State Indust. 
Comm. V. Geo. W. Stiles Const. Co. (N. Y.). Vol. VII 134 

417- (7) — Act does not authorize court to review or disturb findings 
of fact made by board, if founded on warrantable evidence. — 
Court should not order board to reconsider decision on ques- 
tion of fact. Sciola's Case (Mass.). Vol. VII 72 

417-(7) — Where there was some substantial evidence to justify 
commission's conclusion as to dependency, award must stand. 
Ogden City v. Indust. Comm. of Utah (Utah). Vol. VII 249 

417-(7) — Award of board will be neither reversed nor increased 
on appeal where there is evidence reasonably to warrant it. 
Miller v. Diamond Ice & Coal Co. (Del.). Vol. VII 185 

417-(7) — In reviewing finding of commission on question of depetid- 
ency, reviewing court will examine record only to determine 
whether there is any evidence to support warrant. Globe 
Grain & Milling Co. v. Indust. Comm. (Utah). Vol. VII... 245 

417-(7) — Where there is evidence to support finding of board, it 
will not be disturbed on appeal. Cudahy Packing Co. v. Zafiro- 
poulos (Ind.). Vol. VII 196 

417-(7) — On review, court cannot weigh evidence, and in absence 
of fraud is bound by decision of commission if there is legal 
evidence to support it. Vulcan Detinning Co. v. Indust. Comm. 
(111.). Vol. VII 191 

41 7- (7) — Where there is some^ substantial evidence on record to 
support commission's findings, award will not be disturbed. 
Utah Fuel Co. v. Indust. Comm. (Utah). Vol. VII 370 

417- (7) — Finding of commission that minor female employee dis- 
affirmed award within reasonable time cannot be disturbed on 
certiorari. Gouanillou v. Indust. Accident Comm. (Calif.). 
Vol. VII 257 

417- (7) — Finding of board that injury arose in employment will not 
be disturbed if there is evidence to support it. American 
Leather Product Co. v. Stone (Ind.). Vol. VII 289 

417- (7) — Where order of board has no evidential support, it is 
reviewable. Kling v. National Candy Co. (Mich.). Vol. VII. 318 

41 7- (7) — Where findings of board are supported by facts or infer- 
ences from testimony they must be taJcen as true and reviewing 
court will not weigh evidence. Ward v. Heth Bros. (Mich.). 
Vol. VII 325 

417-(7) — Findings of fact made by commission are conclusive and 
cannot be reviewed by courts unless there was no conflict in 
evidence. Norton v. Day Coal Co. (Iowa). Vol. VII 408 
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41 7- (7)>— Commission's determination of extent of claimant's injury 
is not reviewable — conmiission's finding in case is conclusive 
if supported by evidence — cause of claimant's mental condition 
was question of fact and therefore not reviewable where evi- 
dence was conflicting. Littsos v. Indus. Comm. of Utah 
(Utah). Vol. VII 526 

41 7- (7) — Question whether there is evidence to sustain finding of 
fact by board is reviewable one of law — where point as to 
whether decedent was injured in course of emplo3rment is 
sought to be inferred from certain basic facts, which are said 
to have been proved, question whether there is evidence to 
support them is a reviewable one of law. Stahl v. Watson Coal 
Co. (Pa.). Vol, VII 505 

417-(7) — Finding of commission on substantial evidence cannot be 
reversed on appeal. Patrick v. J. B. 'Ham Co. (Me.). Vol. VIL 432 

417-(7) — Finding of board supported by evidence is conclusive. 

Devine's Case (Mass.). Vol. VII 446 

417-(7) — Finding of board is conclusive if substantially supported. 
O'Donnell's Case (Mass.). Vol. VII 453 

417- (7) — In proceeding, court on appeal from decision of board, 
should not reverse findings of fact except where evidence 
clearly preponderates against them. Morgan v. Butte Central 
Min. & Mil. Co. (Mont). Vol. VII 462 

417-(7) — Court cannot review commissioner's finding of fact as to 
dependency unless commissioner applied illegal standard or 
found fact without evidence. Atwood v. Conn. Light & Power 
Co. (Conn.). Vol. VII 558 

41 7- (7) — Where there was conflict in evidence but there was evi- 
dence tending to show that an injured person was employee 
and not an independent contractor, decision of commission to 
that effect was conclusive. Franklin Coal & Coke Co. v. 
Indust. Comm. (111.). Vol. VII 571 

417-(7)^ — Questions of dependency and extent thereof are questions 
of fact and courts will not interfere with finding on such ques- 
tions if there is evidence to sustain finding. Richardson Sand 
Co. V. Indust. Comm. (111.). Vol. VII 581 

417-(7) — Award will" not be disturbed on appeal on ground that 
evidence is insufficient to support it where there is some evi- 
dence to support it. Standard Coal Co. v. Gallagher (Ind.). 
Vol. VII 603 

417-(7) — Finding and award of board will not be disturbed where 
there is competent evidence to sustain it. Buckley v. Inland 
Steel Co. (Ind.). Vol. VII ' 598 

417-(7)~Whether or not employee's death was result of accident 
arising out of employment is question of fact for board. Miller 
V. Beil (Ind.). Vol. VII 598 

417- (7) — Finding of board must stand if there is any evidence to 

support it. Lapan's Case (Mass.). Vol. VII 637 

41 7- (7)^ — Finding by commission, if supported by substantial testi- 
mony, cannot be reviewed by court. Doscolos v. Indust. Comm. 
(Utah). Vol. VII 693 

417-(7) — Finding that claimant was not employee within act is 
finding of "fact," and cannot be disturbed by court. Porter 
V. Indust. Comm. Wisconsin State Register Co. v. Indust. 
Comm. (Wis.). Vol. VII. 708 

417-(7) — Court cannot review determination of Commission as to 
facts, if there are any facts tending to sustain it. O'Sullivan 
V. A. H. Woods Theater Co. (N. Y.). Vol. VII 803 

417- (7)' — 'Finding that applicant was employee is subject to review. 
Roberts v. Indust. Accident Comm. of California (Cal.). Vol. 
VIII 197 
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417-(7) — In proceeding for injuries to lumberman's employee Com- 
mission's finding on evidence that claimant was engaged in 
actual operation of lumbering, and not in farming* is one of 
fact Posey v. Moynehan (N. Y.). Vol. VII 812 

417-(7)' — Commission's finding of total dependency, and that re- 
lationship of dependent child to decedent's household existed 
in good faith, must be accepted as established. Moore Ship- 
building Corp. V. Indust. Accident Comm. (CaliL). Vol. VIl. 713 

417-(7) — Court cannot disturb board's findings as to nature of pri- 
vate road and that injury sustained thereon by employee was 
accident. Tolan v. Philadelphia & Reading Coal & Iron Co. 
(Pa.). Vol. VIII 133 

41 7- (7) — Unreasonableness of claimant's refusal to permit operation 
is question of fact to be determined from evidence. Strong v. 
Sonken-Galamba Iron & Metal Co. (Kan.). Vol. VIII 224 

417-(7) — Finding of member of Board adopted by Board, that 
contract of insurance was with company, a corporation, and 
that members of a partnership doing business under name of 
that company were not persons insured, is conclusive when 
supported by evidence. Leone's Case (Mass.). VoL VIII... 252 

417-(7) — Finding of single member of Board affirmed and adopted 
by Board, that deceased was employee of town and that one 
who furnished services and that of his workmen, including 
deceased, to the town, was not independent contractor as to 
particular work in hand, must stand if supported by evidence. 
Chisholm's Case (Mass.). Vol. VIII 246 

41 7- (7) — ^Adjudication of compensable injury involved in settlement 
held conclusive and cannot be raised on appeal from award of 
referee. Kuhn v. Pennsylvania R. Co. (Pa.). Vol. VIII 274 

41 7- (7) — Board's award on conflicting evidence is final. Lambert 
V. Powers (Ind.). Vol. VIII 377 

417- (7) — Compensation Commissioner's findings are conclusive— 
have same effect as judge's findings. Driscoll v. Jewell Belt- 
ing Co. (Conn.). Vol. VIII 345 

417- (7) — Commissioner's findings of facts are final — though court 
would reach different conclusion. Flint v. City of Eldon 
(Iowa). Vol. VIII : 382 

417-(7) — Commissioner's finding for"iact was binding upon appeal 
to Supreme Court, if legally supported by evidende — Conmiis- 
sioner's finding when supported by evidence is conclusive. 
Kelley's Dependents v. Hoosac Lumber Co. (Vt.). Vol. VIII. 445 

41 7- (7) — EHstrict court and Supreme Court have no power to re- 
view finding of Commission on evidence. — Even if Supreme 
Court thinks award of Commission was wrong, where their 
conclusion is reasonable inference from evidence, court will 
not disturb it. Picardi v. Indust. Comm. (Colo.). Vol. VIII. 493 

417-(7) — Award will not be reviewed by courts except for arbitrary 
or capricious action in making award. Whipple v. Indust. 
Comm. of Wash. (Wash.). Vol. VIII 656 

417-(7) — Commission's findings are conclusive. Bain v. Indust. 

Comm. (Utah). Vol. VIII 637 

41 7- (7) — Where testimony is susceptible of inferences drawn there- 
from by Board, its conclusion is final, and Supreme Court has 
no right to interfere. Shaw v. Packard Motor Car Co. (Mich.). 
Vol. VIII 562 

417-(7) — Finding of facts by Board stands upon same footbg as 
finding of facts by trial court or verdict of jury, and when such 
finding is supported by competent evidence it is conclusively 
binding upon court. United Fourth Vein Coal Co. v. Williams 
(Ind.). Vol. VIII 500 
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417-(7) — It not being contended that any one engaged in the ad- 
ministration of Compensation Act was guilty of fraud or mis- 
conduct, findings of fact of Board cannot be reviewed or set 
aside. Nelson v. Kentucky River Stone & Sand Co. (Ky.). 
Vol. Ill : 132 

417-(7) — Decisions of Board on questions of fact stand on same 
footing as verdict of jury or finding of judge and are not sub- 
ject to review except to determine whether there is any evi- 
dence to support them — weight and credibility of testimony as 
to any causal connection between injury to decedent and tuber- 
culosis which resulted fatally is for Board. McCarthy's Case 
(Mass.). Vol. Ill 141 

417- (7) — Finding of board as to extent of disability from injury 
being a legitimate conclusion from facts proved by competent 
evidence, is conclusive on Supreme Court. Scully v. Industrial 
Commission of Illinois (111.). Vol. Ill 30 

4l7-(7) — Findings and award of Commission manifestly supported 
by competent evidence may not be lawfully overturned on ap- 
peal. Employers' Mut. Ins. Co. et al. v. Industrial Commission 
of Colorado et al. (Col.). Vol. Ill 91 

417-(7) — To make successful challenge on appeal of finding of 
commissioner on question whether injury arose out of employ- 
ment, must be shown as question of law, whether there was 
evidence before commissioner on which decision may stand so 
firmly as tp make it final. Westman's Case (Me.). Vol. IV.. 213 

417-(7) — On a matter of fact, conclusion of board is final and can- 
not be reversed unless quite unsupported by evidence. Amodio's 
Case. In re John S. Lane & Son. In re Royal Indemnity 
Co. (Mass.). VoL IV 221 

417-(7) — Where decedent was employed as gatekeeper on highway, 
held that court on appeal could not say that finding of board 
that accident arose out of employment was without competent 
evidential support. Doherty v. Grosse Isle Tp. (Mich.). Vol. 
IV 222 

417- (7) — It is not province of court on appeal from order of com- 
mission refusing award by reason of intoxication, to consider 
the facts, except in determining questions of law. Trouton v. 
M. J. Sheehy Ice Co. (N. Y.). Vol. IV 292 

41 7- (7) — Weight to be given hearsay evidence is for commission 
— Commission's finding that relation of employer and emf>lov< e 
existed is conclusive. Perry v. Industrial Ace. Comm. (Cal.J. , 
Vol. IV 355 

417- (7) — Findings of fact by commission, having competent sup- 
porting testimony, are conclusive. Industrial Comm. v. John- 
son (Colo.). Vol. IV ; 355 

417- (7)^ — Finding by commissioner as to existence of relationship 
of employer and employee and as to whether injuries arose 
out of employment, erroneous only because against weight of 
evidence, will not be set aside in certiorari proceedings as in 
excess of jurisdiction. American Bridge Co. v. Funk Indust. 
Comm'r (Iowa). Vol. IV 374 

417-(7) — Questions of commission's jurisdiction may be reviewed 
and weighed to determine whether it has jurisdiction to apply 
act in given case — whether or not employer has elected to 
operate under act is question of fact. Paul v. Industrial Comm. 
(111.). Vol. IV , 371 

417-(7) — Whether employee, shot by another, received injuries with- 
in employment or by voluntary act of assailant, held question 
of fact for board. Marshall v. Baker- Vawter Co. (Mich.). 
Vol. IV 399 
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417-(7) — On certiorari to board, court will not review finding of 
fact nor weigh evidence where there is evidence to sustain 
facts. ShaflFer v. D'Arcy Spring Co. (Mich.). Vol. IV 406 

417-(7) — Award for permanent partial disability from loss of finger 
by amputation at distal joint, an injury not specified in act, 
made according to schedule adopted by commission, held not a 
capricious and arbitrary award reviewable on appeal. Foster 
v. Indust. Ins. Comm. (Wash.). Vol. IV 458 

417-(7) — Finding by referee and board that workman at time killed 
was employee and not independent contractor, is conclusive and 
not reviewable on appeal. Belmonte v. Connor (Pa.). Vol. IV. 450 

417-(7) — Decision of board is final on questions of fact as to extent 
of dependency where no presumption applies, and is not open 
to revision. Perotti's Case (Mass.). Vol. IV 391 

417- (7) — Award of commission will be affirmed on appeal where 
there is evidence to support finding upon which based. Abrom- 
owitz V. Hudson View Const. Co. (N. Y.). Vol. IV 538 

41 7- (7) — Finding of fact by referee, approved by board, to effect 
that deceased workman was engaged in course of employment 
at time of fatal accident, will not be reviewed by court. 
Gallagher v. P. M. Walton Mfg. Co. (Pa.). Vol. IV 556 

417-(7) — In action for death of section hand from poison ivy while 
cutting weeds on right of way, where there is evidence to sus- 
tain finding of commission that deceased was not engaged in 
interstate commerce, it will not be disturbed. Plass v. Central 
New Eng. Ry. Co. (N. Y.). Vol. IV 527 

417- (7) — Circuit and Supreme Courts can only pass on questions of 
law and cannot reverse award of commission for insufficiency 
of evidence, unless there was no competent evidence in record 
to support. Spiegel's Housefurnishing Co. v. Indust. Comm. 
(Ills.). Vol. IV 481 

417-(7) — Amount contributed by deceased minor employee to par- 
tially dependent mother during 12 calendar months preceding 
injury and death, held question of fact on which findinor of board 
is final. Freeman's Case. In re Automatic Time Stamp Co. 
In re Amer. Mut. Liab. Ins. Co. (Mass.). Vol. IV 498 

417-(7) — Board is trier of facts, and it is not for court to analyze 
discuss or pass upon the arguments of counsel in support of 
respective theories as to how deceased was killed, if facts give 
opportunity for board in its discretion to infer death resulted 
from accident in course of employment. Gabriel v. A. J. Smith 
Const. Co. (Mich.). Vol. IV 504 

417- (7) — Question whether defendant railway company and plaintiff 
at time of injury were engaged in interstate commerce, when 
testimony raises issue of fact, is fpr jury — where record shows 
sufficient testimony that both plaintiff and defendant were so 
engaged to authorize submission to jury, held court committed 
no error in overruling motion for directed verdict. St. Louis 
& S. F. Ry. Co. V. Eraser (Okla.). Vol. IV 632 

(8). Harmless error. 

417-(8) — Admission of incompetent evidence by Industrial Board 
will not operate to reverse its award, where there is any com- 
petent evidence to support it. Kingan & Co., Limited, v. Ossam 
(Ind.). Vol. Ill 276 

417-(8) — Supreme Court should not reverse award of compensation 
for admission of hearsay evidence, if there is competent evi- 
dence to sustain board's finding. Ginsberg v. Burroughs Add- 
ing Mach. Co. (Mich.). Vol. Ill 317 
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417- (8) — If claim of injured servant for payment in lump sum was 
denied on erroneous theory as to power of Commission to 
order such payments in cases of permanent total disability, 
claimant was prejudiced though Commission also denied appli- * 
cation for lump settlement on ground that it would not be for 
best interests of parties. Karoly v. Industrial Commission of 
Colorado et al. (Col.). Vol. Ill .^ 98 

41 7- (8) — Merc fact that incompetent evidence is heard is no cause 
for reversal where there was some competent evidence which 
tended to establish every material fact — Board awarded com- 
pensation for maximum period of 500 weeks instead of 300 
weeks, as asked by claimant, does not afford ground for re- 
versal, duration being limited as law provides and appellant not 
having shown that its rights were in any way prejudiced. Con- 
sumers' Co. v. Ceislik (Ind.). Vol. Ill 620 

417-(8) — Error as to evidence is not ground for reversal of board's 
award unless necessary to protect substantial rights. Sciola's 
Case (Mass.). Vol. VII 72 

417- (8) — Award made payable from day of injury, where employer 
had actual knowledge but written notice was not given, was 
harmless error. Carton v. Kleinknight (Ind.). Vol. VII 51 

417-(8) — If there was sufficient competent evidence introduced 
before commissioner, his findings of fact will not be disturbed 
by reason of admission of improper evidence, unless it appears 
that findings were in part based on such incompetent evidence. 
Larrabee's Case (Me.). Vol. VIII 72 

41 7- (8) — Admission of hearsay evidence is not prejudicial if. inde- 
pendent of such evidence, there is sufficient competent evidence 
to sustain award. Valentine v. Weaver (Ky.). Vol. VIII... 49 

417-(8) — Award for total disability will be sustained even though 
it appears that board was mistaken as to cause» if incapacity 
arose from injuries received on occasion in question. Margeno- 
vitch V. Newport Mining Co. (Mich.). Vol. VIII 91 

417-(8) — Decree for father and stepmother jointly, though step- 
mother was not dependent, was not prejudicial to employer. 
Milne v. Sanders (Tenn.). Vol. VIII 142 

417-(8) — Admission of hearsay evidence was harmless where other 
evidence made prima facie case. Bresee v. Clark Equipment 
Co. (Mich.). Vol. VIII.... 398 

417-(8) — Inadvertent and incidental misstatement as to date of 
filing claim made by deputy commissioner during hearing, 
which was not misleading and did not influence action of 
employer or insurance carrier, is not ground for reversing 
award. Kraemer v. Mergenthaler Linotype Co. (N. Y.). Vol. 
VIII. '... 621 

417-(8) — Error admitting evidence of conversations held harmless 
where Board might have wholly disregarded such evidence 
and still have justified in its conclusion. Fetterhoff v. Gee 
(Ind.). Vol. VIII , 808 

417-(8) — Findings and award of arbitrators and industrial commis- 
sioner should not be reversed for failure to observe formal 
rules of evidence applicable to trials before law courts unless 
it clearly appears appellant has been prejudiced in some sub- 
stantial right. Day v. Sioux Falls Fruit Co. (S. D.). Vol. VI. 216 

417-(8) — Basis of computation for employe working six days a 
week at $4.00 a day was $24 so that employer and insurer 
could not complain of computation on basis of 300 working 
days a year which made weekly wages less than $24. Uintah 
Power & Light Co. v. Indus. Comm. of Utah (Utah). Vol. VI. 229 
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417-(8) — Allowance of hearsay evidence by commissioner does not 
require court to reverse his decree, unless based on such in- 
* competent testimony. Mailman v. Record Foundry & Machine 
Co. (Me.). Vol. IV 205 

417-(8) — Where employee was killed by strikers, it was error to 
prove by parol the contents of letter received by deceased from 
union demanding that he sign to prevent strike. It was not 
prejudicial error to admit opinions that deceased was protect- 
mg employer's life and property, where there was sufficient 
competent evidence. Baum v. Industrial Comm. (111.). Vol. 
IV ^ 357 

417- (8) — Where court rendering judgment in favor of physician 
who treated injured employee, considered reasonable value of 
services of necessary assistant but did not make separate 
award in favor of assistant, insurer cannot complain. Home 
Life & Accident Co. v. Cobb. (Tex.). Vol. V 916 

417-(8) — Granting of defendant's motion to make his complaint 
more specific on question of negligence, proximate cause, and 
contributory negligenqe was without prejudice to plaintiff, if 
he was not within provisions of act. Slycord v. Horn (Iowa). 
Supp., Vol. Al 589 

417- (8) — ^That award was slightly greater than proper amount did 
not require reversal of award where workman had furnished 
indefinte additional amounts other than those shown. Buhse v. 
Whitehead & Kales Iron Works (Mich.). Supp., Vol. Al 883 

41 7- (8) — ^Award by conmiission making attorney's fees allowable 
under act payable to attorney is without prejudice to employer. 
No. Pacific S. S. Co. v. Indust. Ace. Comm. (Cal.). Supp., 
Vol. Al 170 

41 7- (8) — Where evidence was sharply conflicting as to extent of 
injuries and jury was evidently in doubt as to truth of matter, 
it cannot be said that admission in evidence of finding of 
Board that injury had resulted in total incapacity where not 
properly limited by instructions might not have had deciding 
effect on jury, so that error is ' not harmless. Texas Em- 
ployers' Ins. Ass'n v. Downing (Tex.). Vol. V 582 

417-(8)— Where there was no question as to cause of death, re- 
ceiving coroner's verdict in evidence over objection was with- 
out prejudice to employer. City of Joliet v. Indust. Comm. 
(III.). Vol. V 802 

417-(8) — Defense relied upon was th^t plaintiff's injuries were re- 
sult of his negligence in failing to procure proper medical at- 
tention, held there was no substantial evidence for basis of 
this claim and instructions upon this issue were not prejudicial 
to xiefendant. Dobish v. Cudahy Packing Co. (Kan.). Vol. II. 63 

41 7- (8) — Where board found that elevator was in defective condi- 
tion substantial rights of claimant for compensation were not 
affected by exclusion of evidence tending to show defective 
condition at and before accident. Beckles' Case. Flint v. Em- 
ployers' Liability Assur. Corp. (Mass.). Vol. II. 278 

417- (8) — Erroneous admission of hearsay statements as to cause 
of accident does not require a reversal where there was other 
legal basis for its conclusion. Kinney v. Cadillac Motor Car 
Co. (Mich.). Vol. I 395 

417- (8) — Error in the reception of documentary evklence to prove 
decedent's marriage to his widow, resident in Italy, and the birth 
of their children, did not call for reversal of the decree affirming 
the award of compensation where the widow in her deposition 
gave competent testimony as to the same matters. In re Derinza. 
In re Pucci. In re Contractors' Mutual Liability Ins. Co. (Mass.). 
Vol. I 795 
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417- (8) — ^A servant cannot complain that compensation allowed him 
under the Act is more than he is entitled to. Richards v. Cen- 
tral Iowa Fuel Co. (Iowa.). Vol. I Sm 

417-(8) — Admission of hearsay testimony, if error, did not require 
reversal of award, where evidence aside from hearsay, was 
sufficient to sustain award. Haskell & Barker Car. Co. vs. 
Brown et al. (Ind.). Vol. I 48 

417-(8) — Supreme Court will not interfere with award of Board if 
there was any competent testimony upon which to base award, 
though improper evidence admitted. Hanna v. Michigan Steel 
Castings Co. et al. (Mich.). Vol. Ill 322 

417-(8) — Admission of incompetent evidence Industrial Board will 
not operate to reverse award if there be any basis to support 
it. Hege & Co. et al. v. Tompkins et al. (Ind.). Vol. Ill 451 

417- (8) — Where administrator did not mail claim until 8 months 
after accident and it was not received by board, error of law 
by board in ruling such claim was equivalent to filing could 
not be regarded as immaterial where record contained no evi- 
dence nor finding touching conduct of administrator after mail- 
ing claim. In re Gorski. In re Colon (Mass.). Supp., Vol. Al. 816 

417-(8) — Where board made finding sustained by evidence that 
death was not due to accident arising out of employment, any 
errors in other findings of fact were harmless. Swing v. 
Kokomo Steel & Wire Co. (Ind.). Vol. V 380 

41 7- (8) — Where issue of proximate result was clearly submitted, 
if defendant was technically entitled to submission of special 
subordiate issue thereunder, any error in refusing it was harm- 
less. Texas Employers* Ins. Ass'n v. Downing (Tex.).* Vol. V 582 

417-(8) — Irregularities or errors in mere matters of procedure do 
not affect jurisdiction of commission to make awards and are 
not grounds upon which reviewing court may vacate award — 
court will not set aside on certiorari because of admission of 
incompetent testimony, there being enough competent evidence 
to sustain award. Maryland Casualty Co. v. Industrial Acci- 
dent Commission et al. (Cal.). Vol. II 616 

417-(8) — Award cannot be set aside for error of procedure in ad- 
mitting incompetent evidence which was merely cumulative, 
where there was other evidence ample to support finding. Mes- 
mer & Rice et al. v. Industrial Accident Commission et al. 
(Cal.). Vol. II 743 

(9). Determination and disposition of cause. 

417-(9)— The common pleas, on appeal from board affirming 
referee's finding in favor of claimant should enter final judg- 
ment awarding to each dependent the amount due him and 
where court remands case to board for adjustment, the Su- 
preme Court on appeal will remand record to common pleas 
with directions to enter final judgment. Rakie v. Jefferson 
& Clearfield Coal & Iron Co. (Pa.). Vol. I 1147 

41 7- (9) — Dismissal of claimant's appeal precludes second action 
under appeal notice. Maddox v. Indust. Ins. Comm. (Wash.l. 
Vol. VII ;. 163 

417- (9) — It is duty of court to enforce award of board unless there 
is legal reason to contrary. Sciola's Case (Mass.). Vol. VII. 72 

417-(9) — Board rehearing compensation case may consider evidence 
taken both before and after remand. Miller v. Diamond Ice 
& Coal Co. (Del.). Vol. VII 185 

417-(9) — Court reviewing compensation case will treat finding of 
evidential facts as equivalent to finding of ultimate fact. 
Hoosier Veneer Co. v. Stewart (Ind.). Vol. VII 289 
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417- (9) — Court may award lump sum, though question was not 
presented to board. Lumbermen's Reciprocal Ass'n v. Behn- 
ken (Tex.). Vol. VII 363 

417-(9) — Supreme Court may remand cause for new trial to avoid 
injustice. O'Boyle v. Parker- Young Co. (Vt.). Vol. VII... 696 

417-(9) — Implied contract for deduction for deceased's tools and 
supplies in determining wages, may be inferred from conduct 
of parties and is question of law for court, if ascertained facts 
are sufficient and, if not, to be remanded to board for finding. 
Reitmyer v. Coxe Bros. & Co. (Pa.). Vol. IV 644 

417-(9)' — Award being annulled for insufficiency of evidence, cause 
will be remanded on commission's statement of new evidence. 
Clapp's Parking Station v. Indust. Ace. Comm. (Cal). Vol. 
VIII 9 

417- (9) — Authority to recommit proceeding is not expressly given 
law court by statute, but is under some circumstances neces- 
sarily implied, as when new or modified decree involves weigh- 
ing of conflicting testimony. Gauthier v. Penobscot Chemical 
Fiber Co. (M.e.). Vol. VIII 65 

417-(9)^ — Where prayer of injured was for lump sum or for general 
relief, court was authorized to increase compensation by de- 
creasing number of weeks under prayer for general relief. 
Western Indemnity Co. v. Milam (Tex.). Vol. VIII 301 

41 7- (9) — If case was entered in superior court without notice of 
award having been given to alleged employer, in absence of 
waiver or any other extraordinary cause, want of such notice 
would be a sufficient reason why award should not be enforced 
unless on inspection of whole record it was free from harm- 
ful error. Chisholm's Case (Mass.). Vol. VIII 246 

417- (9) — Reviewing court should give credit for compensation pay- 
ments made by employer. Chase v. Emery MIg. Co. (Pa.). 
Vol. VIII 416 

41 7- (9) — Where finding of Commission with respect to dependency 
of claimant is not sufficiently detailed to enable Court to say 
whether award is justified by findings or not, but finding is 
right under evidence, case will not be sent back for further 
detail. Picardi v. Indust. Comm. (Colo.). Vol. VIII 498 

417-(9) — Award from which error has not been prosecuted is to be 
certified by trial court to commission and thereafter to be 
treated in all respects as if originally rendered by such com- 
mission — continuing jurisdiction — 30 day period does not be- 
gin to run against claimant until he has received actual notice 
or rejection of claim — where employer has elected to pay 
compensation directly to employee, if denied participation in 
state fund, injured employee may appeal to court of common 
pleas of county wherein injury was inflicted. Roma v. Indus- 
trial Commission of Ohio (Ohio). Vol. II 122 

417-(9) — In absence of contrary finding of fact it will be pre- 
sumed on appeal that lifting of bundles of paper weighing from 
40 to 60 pounds by claimant did not cause hernia — though 
commission found that claimant sustained hernia while lifting 
and that injury was accidental, claim will be sent back for 
rehearing, there being no finding that hernia was caused by 
lifting paper or by strain. Alpert v. J. C. & W. E. Powers 
et al. (N. Y.). Vol. II 106 

417-(9) — It is within the power of district court in action to modify 
award to determine as matter of law that award was not in 
accord with findings and to make award supported by findings. 
Industrial Commission of Colorado et al. v. Johnson (Col.). 
Vol. II 43 
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417-(9)— Court's decision will not be deferred because similar cases 
are pending. City of Pasadena v. Indust. Ace. Conun. (Cal.)*. 
Vol. VIII 672 

4l7-(9) — Where judgment on appeal directs commission to fix 
amount of lump sum award to servant for permanent partial 
disability it may take into consideration competent medical 
advice as to effect of operation upon injury, but cannot sus- 
pend compensation on ground that injury was hernia, as to 
which by a rule of commission, claimant is required to first 
undergo operation. Kline v. Industrial Ins. Commission 
(Wash.). Vol. II : • \ 1^7 

417-(9) — Where it does not appear that board passed on question 
of cause of injury, whether employment, or employee's own 
physical or mental condition, case must be recommitted to 
board to find cause of fall, or, if unknown so state. Hallett's 
Case (Mass.). Vol. II 281 

417-(9) — The act, not specifically directing what shall be the 
mandate of the Appellate Court in case of reversal, the man- 
date sjiould be regulated by facts of the particular case. In- 
land Steel Co. V. Lambert (Ind.). Vol. 1 347 

417-(9) — Where award was based upon employers being engaged 
in milling business if not true ^ould necessitate a reversal 
and evidence stipulated as all the ''material" evidence 
given upon hearing, does not establish that employers were so 
engaged, award will be reversed and claim sent back to com- 
mission for further hearing and finding. Vincent v. Taylor 
Bros. In re London Guarantee & Accident Co., Ltd. (N. Y.). 
Vol. I 692 

417-(9) — Where record indicated that evidence could be procured to 
show average annual earning capacity of claimant's decedent 
or that of workman of same class in same locality, but claimant 
failed to make proof, it was error to apply 300-day rule, taking 
account only of wages of claimant's decedent received at time 
he was injured and for 6 weeks prior thereto. Campbell v. 
Cummer-Diggins Co. (Mich.). Vol. Ill 750 

417-(9) — District court may confirm or set aside order of Commis- 
sioner if he finds Commissioner has committed error in one or 
more of the particulars designated by Statute. Herbig v. 
Walton Auto Co. et al. (la.). Vol. Ill 705 

417-(9) — Where appeal from allowance of attorney's fees is un- 
authorized Appellate Court will dismiss appeal, though ap- 
pellee has not raised question. Galvin v. Brown (Ind.). Vol. 
Ill 445 

417-(9) — Exact degree of impairment to claimant's eye not being 
shown by evidence fact that Board left permanent impairment 
of vision open for consideration is not cause for reversal. Con- 
sumers' Co. V. Ceislik (Ind.). Vol. Ill 620 

417-(9) — Where board finds facts additional to those stated by 
referee and their correctness is conceded, Supreme Court may 
determine the issue ypon facts so found. (Surski v. Susque- 
hanna Coal Co. (Pa.). Vol. Ill 73 

417-(9) — If Board improperly allows appeal from decision of referee 
and affirms decision, Common Pleas Court has not jurisdiction 
upon appeal to reverse referee's decision and dismiss claim. 
Wise V. Borough of Cambridge Springs (Pa.). Vol. Ill 196 

417-(9)--If employee has had full trial, there should not be re- 
hearing involving new evidence, but he should have oppor- 
tunity to move for further hearing on testimony already heard 
and to apply for legal compensation. In re Lacione (Mass.). 
Supp., Vol. Al ., te7 
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417-(9) — Under law unsworn opinion evidence, given without notice 
to employer or insurer that it was to be offered to Commission 
or that it was filed, and without opportunity to interrogate such 
witness or to make further proof to controvert such evidence, 
should not be considered by Commission and where it appears 
the findings and conclusion of Commission was based such 
opinion evidence award will be vacated and cause remanded. 
Flynn v. Ponca City Milling Co. et al. (Okla.). Vol. Ill 519 

417- (9) — Question of recommitting proceeding for board to correct 
and amplify report was within discretion of judge and will not 
be revised by court. In re Bean (Mass.). Supp., Vol. Al 787 

417- (9) — On appeal, held that judgment was improperly entered on 
conclusions stated — court's findings held not sufficiently defi- 
nite to enable supreme court on appeal to enter final judg- 
ment. Miller v. State Indust. Ace. Comm. (Ore.). Supp., 
Vol. Bl.. 1497 

41 7- (9) — Finding of court on review of award of board was bind- 
ing on insurance company, although it was improperly made a 
party. Komula v. (jeneral Ace. Fire & Life Assur. Corp. 
(Wis.). Supp., Vol. Bl 1687 

417-(9) — Where* facts of claim •are not sufficiently developed by 
evidence presented by claimant, or by commissioner, order may 
be entered in court requiring commissioner to permit claimant 
to obtain further evidence. Foughty v. Ott, Comp. Comm'r 
(W. Va.). Supp., Vol. Bl 1633 

417-(9) — When copies of board's decision and all papers have been 
sent to superior court, it is court's duty to take statutory action 
on facts found by board, as in equity. In re Brown (Mass.). 
Supp., Vol. Al 793 

417- (9) — Upon appeal from award of commissioner, motion to re- 
commit with direction should be in writing where it appears 
that neither side will produce evidence. Blanton v. Wheeler 
& Howes Co. (Conn.). Supp., Vol. Al 27S 

417-(9) — Where it is determined that award is erroneous in amount 
and record contains requisite data for computing, decree need 
not be reversed but modified by deducting the excess. Riley 
v. Standard Ace. Ins. Co. (Mass.). Supp.. Vol. Al 858 

4l7-(9) — Facts certified to court by board, aided by proper infer- 
ence and deductions, held insufficient to establish total depend- 
ency. In re Carroll (Ind.). Supp., Vol. Al 544 

41 7- (9) — Where commission failed to pass upon employee's claimed 
right to collect penalty in addition to compensation, case 
should be remanded to commission. Karges v. Indust. Comm. 
(Wis.). Supp., Vol. Bl 1679 

417-(9) — Where commission failed to find whether or not the em- 
ployer was misled by failure to serve notice within 30 days, or 
as to whether there was intention to mislead, court was right 
in holding that award could not stand and properly ordered it 
remanded. Wm. Rahr Sons Co. v. Indust. Comm. (Wis.). 
Supp., Vol. Bl 1705 

417- (9) — Inflamed shoulder, not subject of board's finding, and as 
to which evidence was in conflict, cannot aid in award based 
on injury to hand. Winn v. Adjustable Table Co. (Mich.) 
Supp., Vol. Al • . . . . 1037 

417- (9) — Where on review of commission's proceedings there are 
no facts upon which award can be based, but it does not ap- 
pear impossible for claimant to establish case by competent 
proof, court should reverse and remand to commission. Pea- 
body Coal Co. V. Indust. Comm. (111.). Vol. V 57 
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417-(9) — Burden is on claimant before board and court, on appeal, 
to establish facts showing dependency. Jn re Carroll (Ind.). 
Supp., Vol. Al 544 

4l7-(9) — ^Wherc impossible to determine from evidence whether 

inferences drawn by board were reasonable and fair, photo- 

• graph used by witnesses in explaining testimony not having 

been introduced, case will be remanded for further evidence. 

Laskawski v. Jessup & Moore Paper Co. (Del.). Vol. V 167 

417- (9) — Circuit court on affirming award has not authority to enter 
money judgment and order execution thereon. O. W. Rosen- 
thal Co. V. Industrial Commission (HI)., Vol. V 196 

41 7- (9) — On review by certiorari to Commission, circuit court has 
authority only to confirm findings and award of Commission, 
or to set it aside and enter such decision as is justified by 
law or to remand to Commission, but cannot in confirming 
award, enter judgment directing payment and order execution 
thereon. E. Baggot Co. v. Indust. Comm. (III). Vol. V 202 

4l7-(9) — On certiorari to Commission, court is without power to 
direct payment of amount of award and order execution to 
issue. Tribune Co. v. Industrial Commission (111.). Vol. V.. 374 

41 7- (9) — On certiorari to review award under Act, it is improper 
for circuit court to enter judgment upon award and order 
execution on future installments. Juergens Bros. Co. v. Indus- 
trial Commission (111.). Vol. V 369 

417-(9) — In passing upon award of commission, circuit court, upon 
finding award is correct, must confirm decision and it cannot 
enter decree directing payment of award nor order execution 
thereon. McGarry v. Industrial Commission (111.). Vol V.*. 372 

417-(9) — On certiorari to review an award of Commission, Court 
has no authority to order execution on award confirmed. 
Grand Trunk Western Ry. Co. v. Indust. Comm. (IH.). 
Vol. V 503 

417-(9) — ^Where suit was filed in district court to set aside weekly 
pavment award and recover lump sum, entire case was then 
before such court, which could if it decided plaintiff was totally 
and permanently disabled, but not entitled to receive compen- 
sation in bulk, award compensation for partial disability or 
total disability for limited time or complete or partial recovery 
to same extent as Board. Texas Employers' Ins. Ass'n v. 
Downing (Tex.). Vol. V 582 

41 7- (9) — Where employee of employer contributing to compensa- 
tion fund was denied "any compensation at all" by commis- 
sion and obtained judgment in lump sum, held that such judg- 
ment, although erroneous is not void, and cannot be collaterally 
attacked by commission. State ex rel. Gavalek v. Indust. 
Commission (Ohio). Vol. V 742 

417-(9) — In sustaining award under Act, it was error for Circuit 
Court to enter money judgments and order that execution 
issue. Bristol & Gale Co. v. Indust. Comm. (111.). Vol. V... 790 

417-(9) — Proceedings should have been remanded to Commission 
upon applicant's motion for purpose of showing that deceased 
was killed while going to work by customary route. Schweiss 
. V. Indust. Comm. (111.). Vol. V 814 

41 7- (9) — Under provision authorizing court to remand cause to 
commission for further proceeding, stating the question re- 
quired further hearing, it should on application do so, there 
being merely insufficiency of proof as to existence of alleged 
beneficiaries. Nat'l Zinc Co. v. Ind. Comm. (111.). Vol. VI... 21 

417- (9) — When common pleas sustains exception to award of 
board and reverses its action it must remit record to board for 
further hearing, when, if further evidence produced is merely 
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cumulative, it is duty of board to disallow claim. Kuca v. Le- 
high Valley Coal Co. (Pa.). Vol. VI 499 

41 7- (9) — Where testimony taken on reconsideration after appeal 
from first award has no bearing on pivotal point, appeal from 
first award will be considered though there is no appeal from 
that made on reconsideration. In re Behrens (N. Y.). Vol. 
IV 282 

417-(9) — Use of sarcasm, intimidation, etc., by deputy commissioner 
conducting investigation and examining witnesses manifesting* 
bias and prejudice, requires reversal of award. In re Vissaggio. 
In re N. Y. Consol. Ry. Co. (N. Y.). Vol. IV 285 

417-(9) — Under act, it was error for court, on affirming commis- 
sion's award, to direct payment and order execution thereon. 
Baum V. Industrial Comm. (III.). Vol. IV 357 

417- (9) — On review by certiorari court has authority only to affirm 
findings and award of commission, or to set them aside and 
enter decision justified by law, or remand, but it cannot enter 
money judgment and order execution. < (Dtis Elevator Co. v. 
Industrial Comm. (111.). Vol. IV 364 

4l7-(9) — Where manifest injustice would result from weekly pay- 
ment, district court, on review of award of weekly compensa- 
tion, trying case de novo, may give gross award in case of 
death of employee having wife and two children of school age 
and no earning capacity. Texas Employers' Ins. Ass'n v. 
Boudreaux (Tex.). Vol. IV 563 

417-(9) — In appeal from award of commissioner, district court has 
authority to hear a suit in equity and enter final judgment, and 
should allow such additional compensation and "waiting: time" 
as evidence of continuing disabilitv shows entitled to. U. S. 
Fid. & Guar. Co. v. Wickline (Neb.). Vol. IV 618 

417-(9) — On appeal from award of board, only findings and conclu- 
sions are before court for review, and in absence of findings 
upon controlling issues, it should remand to board instead of 
itself deciding issues upon evidence. Reilly v. Erie Ry. Co. 
(Pa.). Vol. IV 639 

§ 418. REVIEW OF JUDGMENT OF COURT ENTERED 

ON AWARD OF BOARD OR COMMISSION. 

418— Where board found that employee's death was accidental, and 
there was no competent evidence in record to support such 
finding. Supreme Court on error to review judgment of circuit 
court confirming Board's award will not weigh evidence and 
will affirm judgment. Western Electric Co. v. Industrial Com- 
mission of Illinois et al. (111.). Vol. Ill 107 

(1). Nature and form of remedy. 

418-(1)' — Where decree of court was invalid because it has no juris- 
diction, no appeal could be taken therefrom — reviewing court 
is not bound to give any effect to decree of court entered with- 
out jurisdiction. Sciola's Case (Mass.). Vol. VII • 72 

418(1) — Act is unconstitutional in so far as attempting to confer 
on supreme court jurisdiction to try case anew on appeal from 
district court as though matter was originally before it. Willis 
v. Pilot Butte Mining Co. (Mont.). Vol. VI 355 

418- (1) — Failure of court, after finding claimant was not dependent, 
to award sum to state treasurer, can be objected to only by 
state, not by claimant. Blanton v. Wheeler & Howes Co. 
(Conn.). Supp., Vol. Al 279 
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418-(1) — Statutory right to have final judgments in civil actions 
vacated in practice is limited to common law proceedings and 
does not extend to proceedings under act. Sterling v. London 
Guar. & Ace. Co. (Mass.). Vol. IV 610 

418-(1) — Where dismissal by commission of application to make 
county a party to proceedings brought against villagt was on 
ground that liability to petitioner for award was fixed by prior 
proceedings, and there was affirmance of judgment, and there- 
after village brought proceedings before Industrial Commis- 
sion to compel county to pay one-half of award, which pro- 
ceeding was dismissed, former decision was binding under 
doctrine of stare decisis, though judgment was not res judicata 
because of different parties. Village of West Salem v. Indus- 
trial Commission (Wis.). Vol. V 124 

418-(1) — Writ of error will not be dismissed because application 
was not made to Supreme Court for leave to issue in accord- 
ance with Act where properly brought to Supreme Court by 
writ of error in accordance with law in force when judgment 
was entered. H. W. Clark v. Indust. Comm. (111.). Vol. V.. 805 

(2). Decisions reviewable. 

418-(2) — ^Where final decree is one from which appeal will lie in 
equity, in absence of contrary provisions appeal lies to supreme 
judicial court from both interlocutory and final decrees — 
where statute provides against appeal from final decree, to pre- 
vent error there may be appeal from interlocutory decree. 
Sciola's Case (Mass.). Vol. VII 72 

418-(2) — The act expressly provides there shall be no appeal from 
decree of superior court, based on memorandum of agreement . 
approved by board, and on such an attempted appeal the 
merits of decree cannot be examined. Dempsey Case — London 
Guarantee & Accident Co., Limited, v. Dempsey (Mass.). 
Vol. II 640 

418-(2) — Judgment in action against insurer for noncompliance 
with award of board awarding plaintiff lump sum for accrued 
weekly payment and providing that he recover others as they 
accrue, though providing that as to payments subsequently to 
accrue the court may have authority on application to diminish, 
increase, or revoke so much of said judgment as pertains to 
future payments, is "final judgment" from which appeal may 
be taken. U. S. Fidelity & Guaranty Co. of Baltimore, Md., 
V. Parsons (Tex.). Vol. VII 517 

418-(2) — Order to circuit court quashing record and remitting case 
to commission for further proceedings and not attempting to 
fix rights of parties, is not "final order" reviewable by Court. 
Peabody Coal Co. v. Industrial Commission (Ills.). Vol. IV.. 30 

418-(2) — Where claim by widow was voluntarily settled pursuant to 
provisions of act and district court approved, held Supreme 
Court was without jurisdiction of appeal. Bach v. Interurban 
Ry. Co. (Iowa). Vol. IV 708 

418-(2) — Notice of appeal as quoted shows appealable judgment 
and claimant's motion to dismiss is not sustained. Enneberg v. 
State Indust. Ace. Comm. (Ore.). Supp., Vol Bl 1496 

418-(2) — Where issue whether claimant was entitled to compensa- 
tion up to time of trial was tried and determined by commission, 
there was "final hearing** and award was reviewable. John- 
stad V. Lake Superior Term. & Transf. Ry. Co. (Wis.) Supp., 
Vol. Bl 1676 
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418-(2)> — Compensation Act requires final decree of superior court 
from which party aggrieved can appeal to Supreme Judicial 
Court — mandatory order of superior court that proceedings be 
remitted to Board for entrance of finding that Board has no 
jurisdiction and for dismissal of claim not contemplated by act 
and to be treated as interlocutory and not as final order from 
which employee's administratrix could appeal-— Board had no 
jurisdiction and Board so found and dismisstd claim and 
superior court entered final decree-r-case is properly before 
Supreme Judicial Court on employee's administratrix's appeal 
from superior court. Keohane's Case. In re McCarthy. In re 
Massachusetts Bonding & Ins. Co. (Mass.). Vol. Ill 743 

(3). Presentation and reservation of grounds of review. 

418-(3) — ^Where commission was not shown to have made ruling 
on certain matter, question was not one for review. Voight v. 
Indust. Comm. (111.). Vol. VIII 37 

418-(3) — Constitutionality of act will not be determined by Supreme 
Court where there is no showing in record that question was 
raised in circuit court on review of record of Industrial Board. 
Oden Coal Co. v. Indust. Comm. (III). Vol. VIII... 30 

418-(3) — Supreme Court will consider no questions on review that 
were not properly raised for consideration in lower court 
Snyder v. Indust. Comm. (111.). Vol. VIII 32 

418-(3)j— Where stipulating before arbitrator that only ques- 
tion was whether accident arose out of deceased's employment 
raising no other question before the arbitrator or Industrial 
Board, employer waived defense that deceased was not engaged 
in extrahazardous occupation. Chicago Packing Co. v. Indus- 
trial Board of Illinois et al. (111.) . Vol. I 749 

418-(3) — Insurer, on appeal from decree of superior court affirm- 
ing award cannot argue that there can be no recovery because 
servant was working for partnership, while subscriber to act 
was one of them alone, such question not having been raised 
before Board. GofFs Case (Mass.). Vol. V 252 

418-(3)< — Employer's objection that it is not under Act cannot be 
raised for first time before Supreme Court when not raised 
affirmatively before Commission or Circuit Court. Bristol & 
Gale Co. v. Indust. Comm. (111.). Vol. V 790 

418-(3) — ^Where counsel for insurer stated before board that he did 
not wish to raise any question as to giving of notice of injury, 
insurer cannot contend for first time in Supreme Judicial Court 
on appeal that notice was insufficient. Mallory's Case (Mass.). 
Vol. Ill 55 

418-(3)~Objection that emplo^^ee made no claim for compensation 
within six months after accident cannot be raised for first time 
in Supreme Court on review of judgment of circuit court 
affirming award — ^where court affirms such award, employer 
cannot claim that objection, that employee had made no claim 
for compensation within six months of accident was raised in 
court below, merely by showinpr award was attacked below as 
being "contrary to law" and "contrary to facts." Storrs v. 
Indust^-ial Commission et al. (111.). Vol. Ill 238 

418-(3) — ^Where chairman of board, before admitting telegram, 
stated it would not be admitted if employer objected and no 
objection was made, such objection cannot be raised for first 
time in supreme court — where question of administrator's right 
to sue was not put in issue, it cannot afterwards be raised op 
review. H. G. Goelitz Co. v. Indust Board (HL). Supp., 
Vol. Al •... 39A 
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418-(3) — ^Though application that district court render "decree" in 
accordance with decision of Industrial Commissioner, decision 
was not chancery decree, reviewable de novo and no relief can 
be had on appeal in absence of exception. Keys v. American 
Brick &Tile Co. (la.). Vol. Ill 468 

418-(5) — On writ of error to review judgment confirming award 
employer cannot attack basis of award on ground not presented 
before commission or trial court. Wells Bros. Co. v. Industrial 
Commission et al. (111.). Vol. Ill 255 

418-(3) — Claim of law not raised before commissioner and there- 
fore not properly before court on appeal is not before supreme 
court on further appeal. Cater v. Rowe (Conn.). Supp., 
Vol. Al '.... 280 

418-(3) — Where sole question raised on hearing before board of 
arbitration was dependency of claimants, question of jurisdic- 
tion for lack of notice or failure to make claim within specified 
time, not having been raised before arbitrators or board, can- 
not be heard on review of award. American Mill Co. v. Indust. 
Board (111.). Supp., Vol. Al , 303 

418-(3) — Where constitutionality of act was not presented to Jowcr 
court for determination by certiorari to board, it cannot be 
raised in superior court. Savoy Hotel Co. v. Indust. Board 
(111.). Supp, Vol. Al 447 

418-(3) — Complaint may not be made on appeal for first time of 
error in computation of award which court orders paid. Fischer 
V. W. F. Priebe & Co. (Iowa). Supp., Vol. Al 586 

418-(3) — Where it was practically conceded that deceased watch- 
man was assaulted and chief contention was whether assault 
arose out of employment, there was merit in argument that 
employer cannot on appeal raise question Avhether deceased 
came to death by accident rather than assault. Ohio Build- 
ing Safety Vault Co. v. Indust. Board (III). Supp., Vol. Al.. 424 

(3J^) Transfer of cause. 

418-(3J4) — Amended act as to review on writ of error held inap- 
plicable to pending proceedings. Vulcan Detinning Co. v. 
Indust. Comm. (111.). Vol. VII 191 

418-^3^) — If petition for writ of error or accompanying abstract 
is incorrect or incomplete, respondent should reply to petition, 
and file additional abstract so as to prevent award of writ with- 
out apparently good cause. Sesser Coal Co. v. Indust. Comm. 
(111.). Vol. VII 584 

418-(354) — Amendment of act to limit review by Supreme Court 
to writ of error applied for at first -term following rendition 
of circuit court judgment, applies to writ entered before such 
amendment became effective. City Chicago v. Ind. Comm. 
(111.). Vol. VI 19 

418-(3J4) — Where claimant did not appear but attorney general 
appeared for commission and secured affirmance of award and 
served notice of judgment on employer, employer to perfect 
appeal under limit of 30 days from date of service by either 
party on the other, must serve notice within 30 days on both 
attorney general and claimant. Sherwood v. Redfield et al. 
(Wis.). Vol. V 637 

418-(3}4)— Writ of error sued out of Supreme Court to review 
award by commission for injured servant does not vacate 
award pending decision, and award should be treated as of date 
of entry by commission. Big Muddy Coal & Iron Co. v. 
Indust. Comm. (111.): Vol. V 24 

24— Dlgreit 
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418- (3}4) — Question as to whether circuit court erred in not 
amending judgment to conform to amendment of award by 
Commission after issuance of error made supersedeas, cannot 
be considered by circuit or Supreme Court — where it appears 
that question of amendment* by Commission is pending on 
writ of certiorari, petitioned for after writ of error, that ques- 
tion should be passed on by circuit court. O. W. Rosenthal 
Co. V. Indust. Comm. (111.). Vol. V 196 

418-(35^) — Appeal must be claimed within statutory 20 days. 
Humphrey v. Employers' Liab. Assur. Corp. (Mass.). Supp., 
Vol. Al 786 

418-(3J^) — ^Whether single Justice of Supreme Judicial Court, pur- 
suant to St. 1915, c. 132, should enter an order for suspension 
pending appeal of decree of superior court ordering entry of 
decree for dependent under the act, and issuance of execu- 
tion threon rested in discretion of such justice. Dempsey's 
Case — London Guarantee & Accident Co., Limited, v. Demp- 
sey (Mass.). Vol. II 640 

418-(3}4) — Superior court had jurisdiction of motion by insurer to 
dismiss employee's appeal for want of prosecution or because 
not entered "forthwith" in Supreme Judicial Court. In re 
Moran (Mass.). Vol. II 516 

418-(354)' — Where attorney for servant's widow presented to Su- 
preme Court copies of pertinent papers on file with board, 
stating he wished to appeal to Supreme Judicial Court from de- 
cision of board, there was no appeal to Supreme Judicial Court. 
Compensation Act providing appeal only from decree of 
superior court — mere filing of objections to entry of decree 
confirming order of board did not act as appeal from decree 
of court to Suprenie Judicial Court — where objections to entry 
of decree confirming finding of board were made, judge of 
superior court, by noting that he regarded attorney as taking 
appeal from decree could not convert objections into appeal. 
Martin's Case. In re Employers' Liability Assur. Corporation, 
Ltd. (Mass.). Vol. Ill 308 

418-(3J^) — Writ of error to review action of circuit court in con- 
firming award of Board by judgment rendered December '11, 
1917, was sued out in time, though record was not filed until 
April, 1918, term, complaining party in absence of provision in 
Compensation Act having three years after rendition of judg- 
ment under Practice Act. Western Electric Co. v. Ind^istrial 
Commission of Illinois et al. (111.). Vol. Ill 107 

418-(3J4) — In action to set aside award of Commission appeal of 
employer and insurer from judgment confirming award must 
be dismissd, where notice of appeal was served on Attorney 
General, appearing for Commission under Statute, and clerk of 
court, but not on claimants who are "adverse parties," on 
whom service should be made. Frontier Mining Co. et al. v. 
Industrial Commission of Wisconsin et al. (Wis.). Vol. III.. 217 

418-(3}4) — Appeal can be prosecuted by commission without filing 
complete transcript of evidence taken in trial court in supreme 
court. Enneberg v. State Indust. Ace. Comm. (Ore.). Supp., 
Vol. Bl 1496 

418- (3}4) — Where employer, in petition for certiorari to review 
award for death, stated it received notice of decision^on cer- 
tain date from which time for presenting petition to board 
for review, it cannot be heard in review by writ of error to 
deny receipt of notice on such date. American Mill Co. v. 
Indust. Board (111.). Supp., Vol. Al 303 
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(4). Record. 

418-(4) — Facts on which claim for compensation is based, if agreed 
upon on appeal to common pleas, should be brought before 
Supreme Court upon record, on subsequent appeal to it. Lane 
V. Horn & Hardart Baking Co. (Pa.). Vol. II 927 

418-(4) — On appeal from action of district court affirming finding of 
Commissioner, appellant is not entitled to any relief, where 
under abstract for appellee, which has not been met by certifica- 
tion, it appears that record was not lodged in district court in 
such manner under statute as to give it power to proceed. Keys 
et ux. V. American Brick & Tile Co. (la.). Vol. Ill 468 

418-(4) — Findings of commissioner must contain all facts essential 
to case and on appeal become part of record so that it is not 
essential that his findings be specifically made part of record. 
Douthwright v. Champlin (Conn.). Supp , Vol. Al 287 

418- (4) — Where superior court's order directing board to furnish 
transcript of evidence was complied with, employer cannot com- 
plain on appeal that report of evidence in full was not sent to 
board. In re Bean (Mass.). Supp., Vol. Al 787 

(5). Review. 

418-(5) — Admission of hearsay evidence, if error, was harmless, 
where court expressly stated that such evidence was excluded 
in his determination of the matter and there is sufficient com- 
petent evidence to support award. A. Breslauer Co. v. Indus- 
trial Commission of Wisconsin et al. (Wis.). Vol. II 189 

418-(5) — Where circuit court has reversed decision of board award- 
ing compensation, servant must produce evidence that board 
was justified in making award and that circuit court was 
wrong in reversing it. David Bradley Mfg. Works v. Indus- 
trial Board of Illinois et al. (111.). Vol. II 226 

418-(5) — Where the alias writ of certiorari to review award recited 
that application was made by praecipe on August 8th for writ to 
review decision of Board on July 26th, it would be presumed 
that alias writ correctly stated facts that original praecipe was 
filed within statutory period, but was not served according 
to law, which necessitated issuance of alias writ, so that em- 
ployer did not lose right to review. Fruit v. Industrial JBoard 
et al. (III.). Vol. II 448 

418-(5) — Right of review by Supreme and Superior Courts in com- 
pensation claim is on certiorari alone, and they may examine 
everything properly contained in records sent to common pleas, 
including findings and reasons of court below. McCauley v. 
Imperial Woolen Co. et al. (Pa.). Vol. II 930 

418-(5) — Where claim was that parties were not within act, and no 
application was made to commission for review as required, 
and therefore district court did not have question properly be* 
fore it, but such court did affirm decision. Supreme Court can- 
not determine question whether commission had jurisdiction. 
Midget Consol. Gold Mining Co. v. Indust. Ace. Comm. 
(Colo.). Vol. VII 26 

418-(5) — Assignment of error in compensation case that erred in 
entering judgment affirming decision of commissioner standing 
alone, is unavailing for any purposes as not pointing out where- 
in or of what alleged error consists. Day v. Sioux Falls Fruit 
Co. (S. D.). Vol. VI. 216 

418- (5) — ^Judgment confiyning award will not be reversed for em- 
ployee's opinion of extent of injury. Hafer Washed Coal Co. 
V. Indust. Comm. (111.). Vol. VII 575 
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't 

418-(5) — In action for death of employee, defendant could not 
complain of court's failure to calculate compensation due ex- 
actly by statute where amount alleged was less than it would 
have been had statute been strictly followed. Hartford Ace. 
& Indem. Co. v. Durham (Tex.). Vol. VI....... 395 

418- (5) — Revisory powers of supreme court are limited in such 
consideration on record as will enable it to sustain where 
there is evidence to support board's findings and if on such 
findings the law has been properly applied. Kuca v. Lehigh 
Valley Coal Co. (Pa.). Vol. VI 499 

418- (5) — ^Where record does not show whether train causing injury 
to railroad employee was engaged in interstate or intrastate 
commerce, it will be assumed by Supreme Court that it was 
intrastate train. Payne v. Indust. Conmi. (111.). Vol. VH.. 577 

418-(5)— Where recommital of case of board was solely to correct 
rulings of law or findings of fact based on questions of law 
or evidence, action of judge may be reviewed.- Sciola's Case 
(Mass.). Vol. VIII ;•••.••; 72 

418-(5) — What constitutes special case justifying lump sum award 
is left to determination of board or district court and exercise 
of such discretion will not be reviewed where no abuse appears. 
Lumbermen's Reciprocal Ass'n v. Behnken (Tex.). Vol. VII. 363 

418-(5) — Court will consider uncontroverted evidence as finding 
of fact. Prouse v. Indust. Comm. of Colorado (Colo.). 
Vol. VII 383 

418- (5) — Agreement between counsel that only issue involved in 
appeal was constitutionality of statute does not preclude court 
from considering question of whether work in which employee 
was engaged was casual where record before court was suffi- 
cient for determination of such question. Blake v. Wilson 
(Pa.). Vol. VII 494 

418-(5) — On review of judgment in action brought to review award 
of commission, question whether in determining amount con- 
tributed to support of parents by unmarried son, amount ac- 
tually used or needed for his individual support should be 
deducted may be determined on suggestion of Assistant Attor- 
ney General though not necessary for disposition of case. 
Milwaukee Basket Co. v. Indust. Comm. (Wis.). Vol. VII.. 703 

418-(5) — Erroneous finding as to probable weekly earnings, under 
the facts, worked no prejudice. Dennis v. CaflFerty (Kan.).* 
Supp., Vol. Al 605 

418-(5) — On appeal from order affirming award, sufficiency of 
commission's findings to sustain award is only question re- 
viewable. Saxon V. Erie R. Co. (N. Y.). Supp.. Vol. B1....1205 

418-(5) — Where superior court reserved for advice of supreme 
court questions of law raised on appeal from award, only ques- 
tions reserved can be considered. Swanson v. Latham & Crane 
(Conn.). Supp., Vol Al 282 

418-(5) — Where lower court erroneously dismissed appeal from 
Commission but granted certiorari and determined every ques- . 
tion which could have been raised by appeal, Supreme Court, 
after determining that appeal was proper, need not determine 
whether certiorari was properly issued. Hoover v. Central 
Iowa Fuel Co. (Iowa). Vol. V 840 

418-(5) — Where only matter in controversy was whether or not 
decedent, at time of accident, was engaged in interstate com- 
merce, petitioner was not prejudiced in rights by mistaken as- 
sumption and announcement of counsel for employer that bur- 
den of proof was upon employer, nor by fact that company 
went forward with proof. Carberry v. Delaware, L. & W. R. 
Co. (N. J.). Vol. V 419 
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418-(5) — Employer's motion to vacate judgment of circuit court 
entered on award of arbitrator is addressed to legal discretion 
of court and Supreme Court will not interfere unless it appears 
such discretion has been abused. Liberty' Foundries Co. v. 
Indust. Comm. (111.). Vol. V 47 

418- (5)^ — Statement under assignment of error, held insufficient 
to enable court to review trial court finding that claim was 
filed within time provided by Act. United States Fidelity & 
Guaranty Co. v. Parker (Tex.). Vol. V 468 

418- (5) — Where motion for order to compel submission to physical 

. examination appealed to general powers of courts conferred by 

act, if court's action thereon is largely discreditionary, it may 

be reviewed in case of abuse of discretion. Texas Employers' 

Ass'n V. Downing (Tex.). Vol. V 582 

418- (5) — Action of Trial Court in awarding costs against plaintiff 
in action to set aside award of Commission cannot be dis- 
turbed in absence of abuse of discretion. Ninneman v. Indust. 
Comm. (Wis.). Vol. V 925 

418-(5) — Discretion of district court in compensation award in gross 
on trial of cause de nova, on review of award of weekly com- 
pensation by board, will not be disturbed on appeal. Texas 
Employers' Ins. Ass'n v. Boudreaux (Tex.). Vol. IV 563 

418-(5) — Where servant claimed total disability and the only evi- 
dence showed such disability, employer could not complain 
that award for partial disability was excessive. Wells Bros. 
Co. v. Industrial Commission et al. (111.). Vol. Ill 255 

418-(5) — Court on appeal from judgment affirming award of Com- 
mission having findings of specific circumstances which crave 
rise to accident, these, rather than general conclusions drawn 
from them by Industrial Commission are to control. Mclnerney 
V. Buffalo & S. R. Corporation (N. Y.). Vol. Ill 494 

418-(5) — Insurer held estopped from asserting it was not bound by 
order of court. Proper form of appeal for assignments of 
error would be to assign action of court below in sustaining 
relevant exceptions. Chase v. Emery Mfg. Co. (Pa.). Vol. 
VIII 416 

418- (5) — Admission of award in evidence held not reversible error. 
U. S. Fidelity & Guaranty Co. of Baltimore, Md., v. Lowry 
(Tex.). Vol. VIII 420 

418-(5) — Supreme Court will not weig^i evidence in case determined 
by Court of Appeals, but will affirm judgment. State ex rel. 
Turner, Atty. Gen., v. Derrer (Ohio). Vol. VIII 124 

418- (5) — ^Judge's finding on motion to recommit proceeding to 
Board, on ground that notice of award had not been given 
alleged employer cannot be said to be unwarranted, where 
evidence or statements treated as evidence, on which it was 
heard, is not reported. Chisholm's Case (Mass.). Vol. VIII 246 

418-(5) — Under circumstances stated there was no presumption that 
employer did not raise question of want of notice on motion 
to dismiss certiorari. Ridge Coal Co. v. Indust. Comm. (111.). 
Vol. VIII 363 

(6). Questions of law or fact 

418- (6)' — Finding of board, confirmed by Supreme Court, that 
death resulted from tuberculosis, induced by injuries sustained 
in regular work, must stand if there is supporting evidence. 
Glennon's Case (Mass.). Vol. VII 210 

418- (6) — Question of dependency is one of fact and is not review- 
able where there is evidence to support commission's finding. 
Rockford Cabinet Co. v. Indust. Comm. (111.). Vol. VII... 280 
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418-(6) — In proceeding by common laborer for personal injury 
when delivery wagon struck boom of concrete breaker and 
moved it toward him, finding of Board, made final arbiters 
of questions of fact, that he was sitting on curb during lull 
in work, but on duty, was sufficient to support award though 
against weight of evidence. M alone v. Detroit United Ry. 
(Mich.). Vol. II 293 

418-(6) — In accordance with act, finding of Justice of Superior 
Court, that heat prostration was cause of employee's death 
is conclusive on appeal, in absence of fraud, there being evi- 
dence upon which he might find. Wa?sh v. River Spinning 
Co. (R. I.). Vol. II 689 

418- (6) — Findings of court on record are reviewable. Morgan v. 
Butte Central Min. & Mill. Co. (Mont.). Vol. VII 462 

418- (6) — Where essential facts as to cancellation of policy are not 
in dispute, question presented by record thereon is one of law. 
Altinovitch's Case (Mass.). Vol. VII 443 

418-(6) — Finding of chairman of commission that claimant widow 
had not sustained burden of proof on point of marriage was 
not finding of fact, but of law, based on rules of law, and being 
erroneous, was reversible by Supreme Judicial Court. Smith 
V. Heine Safety Boiler Co. (Me.). Vol. VII 611 

418- (6) — Where order of commission has been confirmed by dis- 
trict court, and there is no contention of fraud, commission's 
findings of facts supporting order can only be disturbed on 
ground of gross abuse of discretion exceeding commission's 
powers — in reviewing award confirmed by district court, 
Supreme Court may consider only legal question whether there 
is evidence to support findings. Kokotovich v. Indust. Comm. 
(Colo.). Vol. VII. 553 

418-(6) — Finding of commission that mother of son, killed in em- 
ployment, was partially dependent on him, will not be dis- 
turbed on writ of error of court, confirming award of commis- 
sion. Henry Pratt Co. v. Indus. Comm. (III.). Vol. VI 296 

418-(6) — Finding of board must stand unless wholly unsupported 
by evidence. Hogan's Case (Mass.). Vol. VI 321 

418-(6)^ — If in opinion of commission there was sufficient evidence 
to justify award, court is not authorized to set it aside because 
it would have reached different conclusion, but finding based 
on mere conjecture cannot Stand. Hafer Washed Coal Co. v. 
Indus. Comm. (111.). Vol. VI 293 

418- (6) — Where there is evidence which warrants inference that 
injury arose in course of employment, court on writ of error to 
review commission's award cannot hold as matter of law that 
accident did not arise out of employment. Steel Sales Corp. 
v. Indus. Comm. (111.). Vol. VI 303 

418-(6) — On appeal findings of fact supported by sufficient evidence 
and findings of fact on substantially conflicting evidence will 
not be reversed unless clearly wrong. Amer. Smelting & 
Refining Co. v. Cassil (Neb.). Vol. VI 464 

418-(6) — On appeal Supreme Court will not substitute its opinion 
on question of fact from reading of record for that of commis- 
sion. Hackley-Phelps-Bonnell Co. v. Indus. Comm. (Wis.). 
Vol. VI 724 

418- (6) — Finding by board of dependency if based on any evidence 
or inference fairly deducible therefrom will be sustained though 
court mip:ht differ from conclusion. Morris v. Yough Coal & 
Supply Co. (Pa.). Vol. VI 210 

418-(6) — Commissioner's conclusion, sustained by some evidence, 
will not be disturbed by Supreme Court Jackson v. Iowa 
Telephone Co. (la.). Vol. VII 54 
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418-(6) — On appeal from judgment sustaining award of board, 
court will examine evidence and reasons stated in adjudication 
of referee and board as well as those on which opinion of later 
court is based. Morris v. Yough Coal & Supply Co. . (Pa.). 
Vol. VI 210 

418-(6) — On appeal from district court, Supreme Court cannot 
reverse finding of commission on weight of evidence. Em- 
ployer's Mut. Ins. Co. v. Morgulski (Colo.). Vol. VII 183 

418-(6) — Conclusion of trial court that deceased was employee 
within act is not controlling upon supreme court, but is re- 
viewable. Aisenberg v. C. F. Adams Co. (Conn.). Vol. VII. 28 

418-(6) — Supreme Court cannot review correctness of commission's 
decision nor judgment of circuit court on question of claimant's 
intoxication where testimony is conflicting. Morris & Co. v. 
Indust. Comm. (111.). Vol. VII 41 

418-(6) — If wrong rule is used in computing average weekly wages, 
or finding of essential fact is made without proper evidence, 
award can be attacked on appeal. Thibeauft's Case (Me.). 
Vol. VII 65 

418-(6) — On review, court cannot determine weight of evidence 
on controverted questions of fact before commission, but only 
can examine record for sufficient evidence to sustain award. 
Spring Valley Coal Co. v. Indus. Comm. (111.)- Vol. V 64 

418-(6) — Conclusions of commission on questions of fact, fairly 
drawn from evidence, conclude supreme court. Miss. River 
Power Co. v. Indust. Comm. (111.). Vol. V 50 

418-(6) — Award by Commission supported by competent though 
contradictory evidence, is binding on Supreme Court, reviewing 
judgment of circuit court. O'Callagan v. Indust. Comm. (111.). 
Vol. V 192 

418-(6) — ^Act provides for action in district court to vacate or 
modify award of Commission and may set aside order on 
ground that Commission acted without or in excess of powers 
— review or award confirmed by district court will be limited 
to determining whether there is credible substantial evidence 
to support findings. McPhee & McGinnity Co. v. Indust. 
Comm. (Colo.). Vol. V 160 

418-(6) — Finding of Board that claimant, wood chopper, compen- 
sated at $2.00 a cord, was employee and not independent con- 
tractor, held not erroneous as matter of law in view of evidence. 
GofFs Case (Mass.). Vol. V 252 

418-(6) — Court can, on appeal, review findings on questions of 
fact to extent of ascertaining whether there is palpable evidence 
upon which decision can be sustained. — Questions of law raised 
by pleadings are subject to revision of law court on appeal. — 
Court, after sustaining objections to ruling of chairman on 
matter of law can determine case upon evidence found in re- 
port. MacDonald v. Employers* Liability Assur. Corp. (Me.). 
Vol. VII 737 

418-(6) — Findings of commission are conclusive on Court of Ap- 
peals in a workmen's compensation case. Hubbs v. Addison 
Electric Light & Power Co. (N. Y.). Vol. VII 776 

418-(6) — Evidence sufficient to preclude reversal on appeal from 
decision of circuit court sustaining award. Sulzberger & Sons 
Co. V. Industrial Commission of Illinois et al. (III.). Vol. III. 33 

418-(6) — If there is legal evidence to support board's decision, it 
is not province of court to pass upon its weight or sufficiency, 
but basis of finding must be shown by competent legal evi- 
dence. H. G. Goelitz Co. Indust. Board (III). Supp., Vol. 
Al 394 
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418- (6) — ^Whether accident arose out of deceased's employ- 
ment is question of fact upon which arbitrator's decision will 
not be disturbed if supported by evidence. Chicago Packing 
Co. V. Industrial Board of Illinois et al. (111.). Vol. 1 749 

418-(6) — Whether undertaker, hiring car to another for funeral is 
engaged in carriage by land is question of law, reviewable. 
F. W. Hochspeier, Inc., v. Indust. Board (111.). Supp., Vol. 
Al 402 

418- (6) — Where finding of commission is well supported by evi- 
dence, judgment of inferior court affirming it cannot be dis- 
turbed. Johnstad v. Lake Superior Term. & Transf. Ry. 
Co. (Wis.). Supp., Vol. Al 1676 

418- (6) — Where commission found details of accident and that work 
was incidental to hazardous employment, aifirmance of award 
by court was not finding of fact that injury was incidental, but 
mere conclusions, and reviewable. Glatzl v. Stumpp. In re 
Standard Ace. Ins. Co. (N. Y.). Supp., Vol. Bl 1192 

418-(6) — Evidence as to injury being conflicting but sufficient to 
support finding judgment will not be disturbed. Manning v. 
Pomerene (Neb.). Supp., Vol Bl 1097 

418- (6) — Upon 'appeal from decision of trial court, or upon reser- 
vation, supreme court's authority does not differ from that in 
ordinary appeal for errors in findings of trial court. Swanson 
V. Latham & Crane (Conn.). Supp., Vol Al 282 

418-(6) — On writ of error, Supreme Court cannot weigh evidence 
introduced before commission, but must confirm decisions if 
there is no competent evidence which justifies finding. Mc- 
Garry v. Industrial Commission (111.). Vol. V 372 

418- (6) — Court is not authorized to disturb award if there is no 
competent evidence tending to show injury in performance of 
act incidental to employment. E. E. Walsh Teaming Co. v. 
Industrial Commission (111.). Vol. V 377 

418- (6) — Finding of board that fatal injury did not arise out of 
employment, must stand on review where there was evidence 
to support it. Maronof sky's Case (Mass.). Vol. V 398 

418- (6) — ^Judgment in personal injury action that servant was not 
farm laborer within act must stand on appeal unless evidence 
is insufficient to support it. C. C. Slaughter Cattle Co. v. 
Pastrana (Tex.). Vol. V 599 

418-(6)' — Finding of Commission supported by evidence will not 
be disturbed by Court. Grand Trunk Western Ry. Co. v. 
Indus. Comm. (111.). Vol. V 503 

418-(6) — Referee's finding of temporary employment approved by 
Board is one of fact, conclusive on court. Tarr v. Hecla Coal 
& Coke Co. (Pa.). Vol. V 904 

418-(6) — It is duty of Commission, not of. Court, to weigh evidence. 
City of Joliet v. Indust. Comm. (111.). Vol. V 802 

418-(6) — Finding of fact by Board supported by evidence is final 
and cannot be reviewed on appeal. Bold en's Case.. In re 
Fiske Rubber Co. (Mass.). Vol. V 861 

418- (6)1 — Commission had jurisdiction to determine award for per- 
manent disfigurement, question of amount being not reviewable 
by court when within statutory limit, except for fraud. — While 
second award was same as former, this did not of itself estab- 
lish that second award was not result of consideration of evi- 
dence by commission in absence of proof evidence was not 
considered. Stubbs v. Indust. Comm. (111.). Vol. V 67 

4l8-(6) — Under act, where case is heard in district court, where 
there is competent evidence sufficient to sustain finding, j'lH'-- 
ment will not be set aside on appeal unless clearly wrong. 
Anderson v. Kiene (Neb.). Vol. IV 722 
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418-(6) — ^Whether willful misconduct with intent. to injure himself, 
or intoxication was proximate cause of injury were fact ques- 
tions for tribunals under compensation act, and where reason- 
able minds may draw different conclusions on evidence, court 
will not interfere with their findings. Pierce v. Bekins Van & 
Storage Co. (la.). Vol. IV 78 

418*(6) — Extent of dependency of step brother was for board to 
decide as question of fact, and if supported by evidence, court 
cannot disturb. O'Flynn's Case (Mass.). Vol. IV 105 

41 8- (6)— Review by supreme court is on certiorari only; may not 
consider the testimony, but is authorized to examine findings 
and reasons stated in adjudications of referee,- board, and court 
below, to determine whether decision is founded upon proper 
basis. Murdock v. New York News Bureau (Pa.). Vol. IV. . . 451 

418- (6)-— Where commission found servant did not come to death 
by injury in course of employment, and district court sustained 
finding, supreme court cannot interfere if finding" is supported 
by credible and substantial evidence. Youngquist v. IndustrFal 
Comm. (Colo.). Vol. IV 690 

418- (6)' — On appeal from decree of superior court affirming award, 
Supreme Judicial Court is riot concerned with weight of evi- 
dence or credibility of witness and findings of fact in report of 
single member of board, which were affirmed on review, must 
stand, unless plainly unwarranted — ^widow not being bound by 
insurer's evidence and having presented evidence warranting 
finding that blow was sufficient to cause conditions found* to 
exist on autopsy, and which caused death, court cannot say as 
matter of law that conclusion that injury was cause of death, 
was error. Mallory's Case (Mass.). Vol. Ill 55 

418-(6) — Iji trial of common-law case before jury, where there is no 
dispute as to facts, question of decision is one for court and not 
for jury, same rule is applicable to compensation cases. Bates 
& Rogers Const. Co. et al. v. Allen (Ky.). Vol. Ill 719 

418-(6) — Court cannot consider evidence which merely raises ques- 
tion of fact. Ridge Coal Co. v. Indust. Comm. (111.). Vol. VIII 363 

418- (6) — Commissioner's finding, approved by superior court, is 
presumed correct. Driscoll v. Jewell Belting Co. (Conn.). 
Vol. VIII 345 

418- (6) — Court's ^findings on question of lump sum compensation 
are subject to review. Texas Employers* Ins. Ass'n v. Boud- 
reaux (Tex.). Vol. VIII 435 

418- ("6) — Review by Court of Appeals limited to question whether 
facts found support compensation award. McCune v. Wm. B. 
Pell & Bros. (Ky.). Vol. VIII 525 

418-(6) — Where district court finds, on substantially conflicting 
evidence that employee was injured in particular manner, such 
finding of fact will not be reversed on appeal unless clearly 
wrong. Swift & Co. v. Prince (Neb.). Vol. VIII 573 

4l8-(6)< — Review limited to question whether decision is supported 
by credible evidence. Shaw's Dependents v. Fred. C. Harms 
Piano Co. (S. D.). Vol. VIII 744 

418-(6) — Court's finding on evidence is conclusive. Simon v. H. J. 
Cathroc Co. (Neb.). Vol. VIII 730 

418- (6) — ^Judgment on conflicting evidence is final. Derr v. Kirk- 
patrick (Neb.). Vol. VIII 726 

(7) Determination and disposition. 

418-(7)'' — Clerical error in designation of injured leg in award can 
be corrected on review. Centralia Coal Co. v. Indust. Comm. 
(111.). Vol. VII 40 
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418-(7) — In absence of showing whether workman overcome by 
sunstroke was compelled to remain in pit must be recommitted 
to board on question whether he was at liberty to stop work in 
time to protect himself. McCarthy's Case. In re Employers' 
Liability Assurance Corp. (Mass.). Vol. II 283 

418-(7) — Supreme Judicial Court has power to send case back for 
further hearing. Devine's Case (Mass.). Vol. VII 446 

418-(7) — Where court, on previous review, decided point of evi- 
dence, such decision is conclusive and operates as res judicata. 
Stubbs V. Indust. Comm. (111.). Vol. V 67 

418-(7) — On writ of error where plaintiffs in error have filed no 
brief but merely, printed argument, in violation of rule, de- 
cision of court affirming findings of commission may be 
affirmed. McGarry v. Industrial Commission (111.). Vol. V.. 372 

418- (7) — Judgment entered upon the going down of remittitur from 
Supreme Court, that defendant Department make such order 
for compensation to plaintiff employee as will reasonably cover 
his difference in wage earning power, held to require award be 
in the proportion which new earning- power bears to old and 
not for full difference between old and new. Parker v. Indust. 
Ins. Dept. (Wash.). Vol. IV 659 

§ 419. PROCEEDINGS TO INCREASE, DIMINISH, OR TER- 
MINATE COMPENSATION. 

419 — Widow awarded compensation for death of husband from in- 
juries arising out of employment not barred from receiving 
further payment as dependent upon her remarriage, though 
remarriage renders her no longer dependent for support upon 
payments. Bott's Case. In re Employers' Liability Assur. 
Corp., Ltd. (Mass.). Vol. II ^ 273 

419 — Where injured employee has so far recovered as to be able to 
work for another employer, order of board, refusing to reduce 
compensation was unwarranted. Moshinski v. Kay Salt Co. 
(Mich.). Vol. IV 229 

419 — Upon petition before board to reopen case, it was proper upon 
due notice and opportunity to present testimony, not to limit 
to matter of reopening but to consider right to additional com- 
pensation—employee who has given settlement receipt in full, 
has burden of showing he is entitled to reopea case and to 
further payment — employee's allegation of duress, fraud and 
misrepresentation inducing his signing of acknowledgment 
receipt held not supported by evidence — evidence held to sup- 
port findings that injuries were attributable to accident in ques- 
tion. Weidner V. Northway Motor Mfg. Co. (Mich.). Vol. IV. 254 

419 — Insurance carrier, assenting to award by admitting injury was 
cause of accident not permitted review upon appeal — Commis- 
sioner's power to change award is not arbitrarv but judicial 
discretion to be exercised only in interest of justice, upon new 
evidence of clear mistake of fact, cumulative evidence bearing 
negatively upon question of fact already amply proved being in- 
sufficient — ^where annulment of award was based on opinions 
after close of hearing, by misinformed physicians who had not 
examined employee, and upon application of insurance carrier 
who had admitted injury was cause of accident, annulment was 
arbitrary and not authorized. Fischer v. (^nesee Const. Co. 
(N. Y.). Vol. IV 279 

419 — Where injured employee was not employed by year, but for 
short definite period at $3 per day, board properly determined 
after agreement betwen commissioner of insurance and em- 
ployee for compensation at $10 per week that average weekly 
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wage was less than $4 — ^where board approved such agreement, 
so long as the matter was depending before it, it had the 
power subsequently to limit payments to average weekly wage. 
Kirchner v. Michigan Sugar Co. (Mich.). Vol. IV' 402 

419 — ^Award of weekly compensation under act is in effect a judg- 
ment and cannot be changed by requiring payment of present 
value into a special fund without notice and opportunity of 
hearing being given interested parties, nor after giving such 
notice and opportunity, can it be vacated o_r modified by gen- 
eral resolution. Sperduto v. N. Y. C. Interborough Ry. Co. 
(N.Y.). Vol.IV 123 

419 — Where evidence, on petition for permission to cease payments 
to injured employee, tends strongfly to prove employee has re- 
covered, his refusal to submit to objective examination demands 
suspension of right to compensation. Rose v. Desmond Char- 
coal & Chera. Co. (Mich.). Vol. IV 238 

419 — Where injured employee and employer entered agreement, ap- 
proved by board, and employer's petition to set it aside was 
denied by board and resumption of payments ordered, appeal 
cannot raise question that court has sole power to enforce 
award — such agreement cannot be set aside at instance of em- 
ployer and insurance carrier merely to enable subsequent con- 
tentions that injury did not arise out of employment. Home 
Packing & Ice Co. v. Cahill (Ind.). Vol. IV 184 

419 — Where board reopened case for consideration on merits to 
which defendants, employer and insurer did not then object, but 
took part in proceedings and defendants do not appear to have 
asked to reopen case, or to have further proofs, their later 
objection to reopening is without merit. Adams v. W. E. Wood 
Co. et al. (Mich.). Vol. Ill 311 

419 — Where employer participated without raising objection that 
notice was not ^iven, matter not having been raised before 
Industrial Commission, employer having submitted to its juris- 
diction, it cannot be raised thereafter — where employer did not 
•raise objection that claimant was suffering from continuance 
of original disability^ objection cannot be raised. Meyer et al. 
v. Industrial Commission et al. (111.). Vol. Ill 603 

419— Settlement made between master and servant held one con- 
templated by Compensation Act, so petition to review on ac- 
count of recurrence of injury might be filed within eighteen 
months. Wabash Ry. Co. v. Industrial Commission et al. 
(III). Vol.111 435 

419 — In hearing under Sec. 45 to review award because of changed 
conditions, parties are bound by proof made at former trial, and 
proof is limited to evidence the proof to prove or disprove 
contention that conditions existing^ at time of award have 
changed. Pedlow v. Swartz Electric Co. (Ind.). Vol. Ill 36 

419 — Voluntary payments, bv master as provided by act which were 
accepted by servant, held a "settlement" referred to in statute, 
hence on recurrence of disability servant might within 18 
months, petition for further compensation — finding of board 
that injury had recurred if based upon legitimate conclusion 
from facts proven cannot be reviewed — finding that injury for 
which servant had already received compensation had recurred, 
held to have sufficient support in evidence so that matter . 
could not be reviewed — where evidence on petition by servant 
for further compensation on ground of recurrence would have 
supported finding of total disability, master cannot complain of 
finding of partial disability. Carson-Payson Co. v. Industrial 
Commission et al. (111.). Vol. Ill 234 



Digitized by 



Google 



380 WORKMEN'S COMPENSATION 

419 — In proceeding to recover for injury resulting in traumatic 
hysteria, evidence sustained finding that disability as result of 
injury had recurred and that he was totally disabled. Kingan 
& Co., Limited, v. Ossam (Ind.). Vol. Ill 276 

419 — The Commission, not only has right to retain jurisdiction of 
proceeding to obtain compensation for further action and award, 
but such is its legal duty where extent of claimant's disabilities 
cannot be immediately ascertained. Employers' Mut. Ins. Co. 
et al. V. Industrial Commission of Colorado et al. (Col.). 
Vol. Ill 91 

419 — Where compensation for loss of employee's finger has been 
awarded by Board, award may be modified and increased 
upon showmg that employee's use of hand because of infection 
had been permanently impaired. Enterprise Fence & Foundry 
Co. V. Majors (Ind.). Vol. Ill 113 

419 — Where commissions made award for permanent partial dis- 
ability because of loss of eye, without having it brought to its 
attention that by reason of previous injury to other eye dis- 
ability was total and had power to modify award, after 
claimant's time to appeal had expired. Kreigbaum v. 
Buffalo Wire Works Co., Inc., et al. (N. Y.). Vol. 1 861 

419 — Section 82 and section 25 must be read together and so 
construed if possible, as to present a harmonious system 
for reexamination of matters decided— where no new facts had 
occurred commission had no authority to increase its award 
after denying a rehearing more than two months after date 
of award. Georgia Casualty Co. et al. v. Industrial Accident 
Commission (Cal.) . Vol . I 735 

419--Whcre employee prematurely returned to work because 
employer's physician so indicated, rebroke his leg on way 
home from work it cannot be said that the second was not 
a natural result of the first break. Reiss v. Northway Motor & 
Mfg. Co. et al. (Mich.). Vol. I 1008 

419 — Where employee electing to proceed against employer 
pursuant to Workmen's Compensation Act assigned tcT 
him, his right of action against third party and third party 
paid award to commission and took release from employer in 
good faith, employee cannot thereafter have commission vacate 
award, withdraw his claim against employer and sue third 
party. Sabatino v. Thomas Crimmins Const. Co. (N. Y.). 
Vol. I 709 

419— Where award having been mistakenly approved was set 
aside as soon as discovered, it was not binding, and board 
could make a new and proper award though insurer paid the 
second award. Wilcox v. Clarage Foundry & Mfg. Co. et al. 
(Mich.). Vol. I 627 

419 — Commission may review any award and make award modi- 
fying previous award subject to maximum or minimum pro- 
vided in act. Choctaw Portland Cement Co. v. Lamb (Okla.). 
Vol. VI 207 

419 — Where employe files application for compensation for injury 
to hand within year after injury but at time of application ex- 
tent of injury was not appreciated, his application for increased 
award on account of subsequent loss of use of arm growing 
* out of injury was not barred, although filed later than year after 
injury. Choctaw Portland Cement Co. v. Lamb (Okla.). 
Vol. IV 207 

419 — ^Termination of "compensation" on cessation of disability not 
change of "status" forbidden. Fennessey's Case (Me.). Vol. 
VIII 59 
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419 — ^Award for temporary disability made and certified by court of 
appeal under act from decision of commission* refusing com- 
pensation, should be treated as if rendered by commission for 
purpose of exercising continuing jurisdiction to determine 
claimant's right to further compensation, but for failure to exer- 
cise such jurisdiction, remedy is not by appeal in absence of 
statute giving it. Indus. Comm. v. Davidson (Ohio). Vol. yi 96 

419 — Where servant's leg was crushed and he completely lost its 
use, he was entitled to compensation in addition to that 
paid for temporary total disability. Wilcox v. Clarage Foundry 
& Mfg. Co. etal. (Mich.). Vol. I ..^ 627 

419 — Compensation for increased disability held not determined 
on review before commission. Centralia Coal Co. v. Indust. 
Comm. (III). Vol. VIII 26 

419 — Remedy, if any, needed by reason of changed conditions or 
otherwise, must be by application for review and, if refused 
approval or if unapproved, original petition is appropriate 
remedy, and no time is limited for its filing as in case of 
petition for review and origitlal petition. Petition of employee, 
by reason of changed conditions following injury and award, 
should show employer, however informally, nature of claim. 
Defectiveness of petition by reason of changed conditions after 
award does not require reversal of award based thereon where 
case was apparently fully heard and defendants were not mis- 
led or prejudiced. Gauthier v. Penobscot Chemical Fiber Co. 
(Me.). Vol. VIII 65 

419 — If finger is amputated, there must be proof of that fact, and 
proof that it was traceable to injury in question, for compensa- 
tion. Woodcock V. Dod^e Bros. (Mich.). Vol. VIII 97 

419 — Commission acted within its powers in reopening case to in- 
crease lump sum award. Metcalf v. Firth Carpet Co. (N. Y.). 
Vol. VIII 266 

419 — Power rests with Board to terminate compensation at any time 
on showing that injury had healed. Employers' Indemnity 
Corp. V. Woods (Tex.). Vol. VIII 290 

419 — Limitation on review runs from end of compensation period — 
judgment for compensation is subject to modification by board 
— employers and insurance carriers in default in payment of 
compensation are not entitled to consideration. Lambert v. 
Powers (Ind.). Vol. VIII 377 

419 — ^To review award on ground of increased disability, it is not 
necessary that original award was reviewed and approved — 
original evidence is available on review — finding of commission 
that injury is compensable is final. Western Foundry Co. v. 
Indust. Comm. (III.). Vol. VIII 701 

419 — Compensation period for total disability is not fixed within 
statutory limitation. Fort Branch Coal Co. v. Farley (Ind.). 
Vol. VIII 376 

419 — Lump sum settlement approved by trial court and formally 
confirmed by its judgment and paid by employer in absence of 
fraud or deception is final. Mistakes statute is inapplicable to 
lump sum settlement. Integrity Mut. Casualty Co. of Chicago, 
111., V. Nelson (Minn.). Vol. VIII 570 

419 — Where disability for which employee has received compensa- 
tion is subsequently increased, he may without previous notice 
but within 18 months after Settlement, petition for review — in 
proceeding by petition for review of award on ground that 
disability has recurred and increased, it is error to receive 
evidence as if hearing were original, but it is petitioner's duty 
to produce in evidence record of former hearing. Casparis 
Stone Co. v. Indus. Board (111.). Supp., Vol. Al 353 
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419 — Award for total permanent disability cannot be set aside nor 
new trial granted upon showing that injured workman is con- 
ducting tailoring business where it is not shown that he is 
doing any of the physical work thereof. Moore v. Peet Bros. 
Mfg. Co. (Kan.). Supp., Vol. Al 638 

419 — There is "agreement" within act where there is voluntary 
payment of compensation for ten weeks after injury and ac- 
ceptance thereof by employee. — Where employer ceased vol- 
untary payments to employee whose disability recurred and 
petition for rehearing was made to board, it properly refused 
to dismiss petition until evidence was heard — such employee, 
having sought no review by certiorari of l>oard's decision, he 
could not later prevail on showing not of change in condition 
but merely that injury was different from what/ was claimed on 
first hearing. Simpson Const. Co. v. Indust. Board (111.). 
Supp., Vol. Al 452 

419 — If servant be denied compensation for loss of eye because 
he could still see, and vision becomes further impaired, com- 
mission has power to reconsider award. Boscarino v. Car- 
fagno & Dragonette, Inc. In re Mass. Bonding & Ins. Co. 
(N. Y.). Supp., Vol. Bl 1180 

419 — Where employer and injured employee agreed as to compen- 
sation, employee was not barred from filing* petition at any 
time to have agreement reviewed by court. E. I. DuPont de 
Nemours Powder Co. v. Spocidio (N. J.). Supp., Vol. B1...1147 

419— Where award is made subject to reduction if employee's 
condition improve so that he can earn part wages, burden as 
to change or continuance of condition is on employer. Fischer 
V. W. F. Priebe & Co. (Iowa). Supp., Vol. Al 586 

419 — Where petition is filed with board to increase payments, 
awarded by decision of arbitration committee, on grounds of 
recurrence of disability, board cannot make new award unless 
proof offered before such committee is offered — ^where con- 
dition of injured servant had not changed from time of 
original award, no new award can be made. Bloomington, 
D. & C. R. Co. V. Indust. Board (111.). Supp., Vol. Al 334 

419 — Where injury for which employee has settled recurs, he may, 
without previous notice, petition board within 18 months after 
settlement, for review — single payment and signed release in 
satisfaction of injuries could be reviewed. Arnold & Mur- 
dock Co. V. Indust. Board (III). Supp., Vol. Al 312 

419 — Where only question on appeal from commission's award 
was whether it abused its discretion or failed or refused to 
honestly exercise it, court could not try case de nova. Chal- 
mers V. Indust. Ins. Comm. (Wash.). Supp., Vol. Bl 1592 

419 — Where insurance carrier which had made voluntary payments 
to disabled employee, in answer-^o claim for permanent partial 
disability made more than six months after last voluntary 
payment did not rely on six months* limitations for filing 
claims prescribed by act, it could not raise issue of limitations 
on petition for rehearing of award. U. S. Fidelity & Guar. 
Co: V. PiHsbury (Cal.). Supp., Vol. Al 203 

419 — Appeal from award must be dismissed where transcript and 
assignment of errors were not filed in court within required 
30 days. Highfield v. Duffy (Ind.). Supp., Vol. Al 533 

419 — Provision for modifying award on ground of increase or 
decrease in disability is not remedy for correction of errors 
in fixing compensation. State ex rel. John Wunder Co. v. 
Dist. Court, Hennepin Co. (Minn.). Supp., Vol. Bl 1080 
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419 — Where employer made no application at board hearing for 
further time to introduce testimony, its rights were not prej- 
udiced by board's action in acting on claimant's petition for 
reopening and further compensation, though notice to em- 
ployer did not state such intention, particularly where em- 
ployed appeared, examined claimant and witnesses and swore 
own witnesses — finding of board, on petition to reopen, that 
servant's condition was the result of accident on which award 
had already been made, held supported by evidence. Curtis 
V. Slater Const. Co. (Mich.). Supp.. Vol. Al 890 

419— Application to modify award for change in employee's dis- 
abilities does not involve propriety of original award, though 
it may be incidentally involved — in provision allowing modi- 
fication of award for increased or decreased "incapacity," is 
determining factor and means incapacity to perform labor 
— where evidence showed that capacity had mcreased, ap- 
plication to decrease award should be granted. Safety Insul. 
Wire & Cable Co. v. Court of Com. PI., Hudson County 
(N. J.). Supp., Vol. Bl 1171 

419 — Lump sum settlement bars right to further compensation for 
results of injury developing after settlement. In re Mc- 
Carthy (Mass.). Supp., Vol. Al 834 

419-;"Where it did not appear that employee was negligent in 
incurring subsequent injury and still suffers from original 
injury, board is iustified in continuing payments for first 
injury. Cook v. Charles Hoertz & Son (Mich.). Supp., Vol. 
Al 888 

419— Award is subject to readjustment under conditions stated. 

State ex rel. Tinglestad v. Nye (Minn.). Supp., Vol. Bl... 1075 

419 — ^Widow's proceeding wherein continued disability was found 
and not barred; the ability of the young workman to perform 
the labor for which he is employed not being the sole 
measure of disability, so that the fact that he went back 
to work did not necessarily contradict finding of continuous 
disability. Western Indemnity Co. v. Industrial Accident 
Commission of State of California (Cal.) . Vol. 1 478 

419 — Notice that award would be amended unless good cause 
was shown against it within ten days was not improper — 
where insurer and employer did not attack finding of original 
award that injured employee was employee of master, it could 
not on proceeding for amending of award contend that rela- 
tionship did not exist. Massachusetts Bonding & Ins. Co. v. In- 
dustrial Accident Commission of California et all. (Cal.). Vol. I 484 

419 — Section 20 as amended, requiring notice of accident within 
thirty days, does not apply to claims for further disability. 
Evidence sufficient to justify finding that claimant's further dis- 
ability existed for so long a time that a claim was barred. 
Employee's Credit Co. et al. v. Industrial Ace. Commission et 
al. (Cal.). VoK 1 467 

419 — Where employee's hand was injured in operating machine 
but recovered to extent that employer offered him work at 
larger wages than he received at time of injury, he was not 
"totally disabled." Kling v. National Candy Co. (Mich.). 
Vol. VII 318 

419 — VOdd lot doctrine" is that, if effects of accident have not 
been removed, it is not sufficient to entitle employer to reduc- 
tion of award that workman has physical capacity to do some 
work different from that in which he was engaged at time of 
accident; it must also be shown that he can actually get such 
work and burden is on employer to show such fact. Lupoli v. 
Atlantic Tubing Co. (N. Y.). Vol. VII 356 
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419 — Where injured employee refused to attend meeting of com- 
pensation committee organized by employer, and to accept 
their award, subsequently bringing action to review and cancel 
the award on ground of its inadequacy and his increased sub- 
sequent incapacity, held that court had jurisdiction to review 
and consider competent evidence on points in complaint— evi- 
dence held to support court's judgment that such award was 
grossly inadequate, although committee had acted in good 
faith, and awarding lump sum. Villalobos v. Cudahy Packing 
Co. (Kan.). Vol. IV 385 

419 — Where laborer suffered internal injuries which necessitated 
operations, and on his request lump payment for additional 
operation was made but he failed to allow such operation, em- 

?loyer should be relieved from further payments. Smith v. 
. Stevenson Co. (Mich.). Vol. VII 322 

419 — Evidence at first hearing is essential to determination of 
right to increased compensation because of changed conditions 
—changed conditions do not constitute new case and applicant 
for increased compensation need not reintroduce evidence — 
award by board of increased compensation to injured employee 
because of changed conditions since first award cannot be re- 
viewed on merits in absence of part of evidence. Indianapolis 
Bleaching Co. v. Morgan (Ind.). Vol. VII 403 

419 — Evidence held to support order denying application for relief 
from further payments on ground that claimant was no longer 
disabled. Ward v. Heth Bros. (Mich.). Vol. VII...... 325 

419 — Claim for permanent, partial disability after termination of 
total disability held barred by limitation — amendment requir- 
ing that applications for modifications of awards must be filed 
within one year from termination of compensation period fixed 
in original award applicable to prior injuries. In re Hogan 
(Ind.). Vol. VII 400 

419 — Claimant must show injury was proximate cause of his pres- 
ent further disability before he is entitled to further recovery — 
evidence held to support decision of commission that there 
was no fraud in securing employer of release signed by injured 
and that pain suffered by employee subsequent to release was 
caused by flat feet instead of sprain which was original injury 
—-commissioner had power to determine whether injured who 
had released employer had made such showing of fraud in 
release as would justify reopening of case — error of commis- 
sioner in himself determining application of injured who had 
Released employer to reopen case without having matter re- 
ferred to a board of arbitration held harmless to employee — 
where injured in petition to reopen case after he had released 
employer did not ask that question of reopening of case be 
submitted to board of arbitration but appeared with counsel 
before commissioner and submitted matter to him, such em- 
ployee should not, on appeal to Supreme Court, be permitted 
to complain that commissioner determined matter himself with- 
out referring it to a board of arbitration. Vodopich v. Trojan 
Mining Co. (S. D.). Vol. VII 507 

419 — ^Though employee was entitled to notice before order for com- 
pensation was .modified to his prejudice fact that he was not 
notified before order was entered terminating payment of 
compensation docs not invalidate subsequent denial of com- 
pensation. Doscolos V. Indust. Comm. (Utah)'. Vol. VII . . . G93 

419 — Act providing for modification of a judgment on ground of 
"increase or decrease of incapacity" does not authorize a modi- 
fication because of judicial error in determining amount of 
award. Connelly v. Carnegie Dock & Fuel Co. (Minn.). Vol. 
VII 759 
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419 — Suspension af payments with approval of Accident Board, left 
open question whether partial incapacity existed. Frizzi's Case 
(Mass.). Vol. VII 753 

419 — Award held properly modified. Polucci v. Emerson Norris 

Co. (N. Y.). Vol. VII 794 

419 — Injured employee's receipt reciting that total disability had 
ceased did not preclude him from recovering compensation for 
total disability subsequent thereto. — Board's determination that 
employee's total disability had ceased will not prevent recov- 
ery of further compensation on recurrence of total disability. — 
Injured employee is not required, on recurrence of total dis- 
ability after apparent cessation thereof, to apply for reinstate- 
ment within a year after total disability had prima facie ceased. 
Fort. Branch Coal Mining Co. v. Farley (Ind.). Vol. VII 728 

419 — Period allowed by act for review for increasing award, runs 
from date of entry by commission, though case is pending be- 
fore Supreme Court on writ of error. Big Muddy Coal & 
Iron Co. V. Indust. Comm. ( 111.). Vol. V 24 

419 — Petition for review of original award payable in installments 
can be maintained when filed within 18 months of original award 
either before or after order for commutation to lump sum has 
been entered by Commission. Peoria Ry. Co. v. Indust. 
Comm. (111.). Vol. V 19' 

419 — Modification of commissioner's award can be made only ac- 
cording to statute. — Notice of hearing of modification of such 
re-award should approximate court order in form and definite- 
iiess. — Where record made clear that both employer and in- 
jured servant had full opportunity to present such issue of 
modification, and that it was fully heard and adjudicated 
without prejudice to rights of employer, he cannot complain 
that notice of hearing was not in proper form. — Award under 
act is creation of statute, subject to modification on grounds 
therein specified, and there is nothing about it which has 
finality of judgment. Where commission made award for loss 
of right leg, in modification of award for injury to left leg 
for total incapacity, commissioner did not err in making award 
covering all injuries and deducting therefrom payment already ' 
made under former award. Saddlemire ,v. American Bridge 
Co. (Conn.) Vol. VI 130 

419 — Where, at time Board ordered commutation of compensation, 
proceedings had were not in accordance with act, no effort 
being made by Board to deterniine extent of injuries, and sum 
awarded not being computed in accordance with act, Board 
had authority to review its former proceedings — in proceeding 
by employee to set aside lump sum settlement for broken leg, 
evidence that employee accepted settlement for what he con- 
sidered temporary disability but that injury resulted in perma- 
nent disability, held to justify Board's finding that disability , 
had recurred and increased. Ellsworth v. Indust. Comm. (III.). 
Vol. V 180 

419 — Where on hearing before arbitration committee, findings of 
incapacity with award for weekly compensation for indefinite 
periods were made and no claim for review was filed, it was 
not open for insurer on later proceedings before single mem- 
ber of Board to show that injury did not arise out of employ- 
ment. Hurley's Case (Mass.). Vol. V 864 

419 — Petition by employer to be relieved from further payments 
of compensation held properly denied where employee, though 
not fully recovered worked about a week, had full wages, and 
then left. Nixon v. Furniture Mfrs. Ass'n (Mich.). Vol. VI. 332 

2S— Digest 
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419 — Commission may reopen claim and make larger award, espe- 
cially where previous award is for incorrect amount. Fish v. 
Rutland R. Co. (N. Y.). Vol. V 98 

41^— Where award has been made in favor of injured employee, 
application may be made to court by either party, any time 
after six months from date of agreement or award for modifi- 
cation of amount on ground of increase or decrease of inca- 
pacity, due solely to injury. Updike Grain Co. v. Swanson. 
(Neb.). Vol. V 289 

419 — Voluntary lump sum settlement agreement, executed after 
expiration of time prescribed for filing claim, though stating 
jurisdiction had been lost, held to confer jurisdiction on com- 
mission to confirm settlement as award and to review same at 
employee's request on ground of increased disability. Tribune 
Co. V. Industrial Commission (111.). Vol. V > 374 

419 — Under Act, commission had no power to alter or amend its 
award after period for rehearing had expired, where application 
therefor was not based upon new facts occurring since making 
award. Northern Redwood Lumber Co. v. Industrial Accident 
Commission (Cal.). Vol. V 354 

419 — Board held justified by evidence and to have authority to 
order injured employee to return to work for employer at 
wages offered and to reduce compensation to half difference 
between wages earned before injury and those thereafter 
offered. Frank v. Deemer Steel Casting Co. (Del.). Vol. VI. 441 

419 — Cessation of disability for which compensation is to be paid 
is open to inquiry even after final judgment. Pye v. South- 
western Gas & Electric Co. (La.). Vol. VI 450 

419 — Original award, though not subject to be set aside on appeal 
because not taken within time specified, can be considered to 
determine whether circumstances justify modification to meet 
changed conditions. Bowne v. Stamford Rolling Mills Co. 
(Conn.). Vol. VI 515 

419 — Employer cannot have agreement for death of employee ter- 
minated because of widow receiving money in settlement of 
claim against party causing death; rights of children, unless 
thanged by death, being fixed by that agreement and unaffected 
by action of mother. Satterfield v. Wahlquist (Pa.). Vol. VI. 579 

419 — Under provision authorizing correction during compensation 
period on showing change of conditions, mistake or fraud, it is 
only mistake of fact and not one of law which can be so cor- 
rected. U. S. Fidelity &• Guar. Co. of Baltimore, Md., v. 
Davis (Tex.). Vol. VI 594 

419 — Where workman suffered injuries causing total incapacity for 
certain class of work, for which injury award was made, after 
which he was employed at higher w^ges, he was not then 
totally disabled so as to justify denial of company's petition 
for relief from award. Leitz v. Labadie Ice Co. (Mich.). 
Vol. VI 691 

§ 420. COSTS, FEES. AND EXPENSES. 

420 — Where employer failed to pay compensation according to 
award and did not institute proceedings for review within 20 
days, as provided by act, circuit court on claimant's application 
for judgment for award properly allowed attorney's fees. 
Friedman Mfg. Co. v. Industrial Commission of Illinois et al. 
(111.). Vol. Ill 21 

420 — Allowance of $45 to expert medical witness was not justified. 
Nelson v. Industrial Insurance Department (Wash.). Vol. III. 199 
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420 — Fact that insurer did not pay deceased employee's beneficiaries 
in Scotland and insisted on appointment of administrator was 
not inconsistent with existence of some estate to be adminis- 
tered on death of employee and so not sufficient to bring ap- 
pointment of administrator within Compensation Act. as to 
expenses of appointment of a "not otherwise necessary" legal 
representative. Mellon's Case (Mass.). Vol. Ill 142 

420 — Duty placed upon insurer by Act to pay for legal services in 
connection with appointment of duties of legal representation 
of deceased employee not otherwise necessary, is limited to 
necessary disbursements for appointment, representative's 
necessary expenses and compensation for time necessarily spent 
in carrying out provision that, if payment is made to him, it 
shall be paid to dependents. Mellon's Case (Mass.). Vo4. IIL 142 

420 — Approval of Industrial Board is essential to validity of agree- 
ments between injured servants or their dependents and their 
attorneys — ^proceedings to fix amount of fees of claimant's at- 
torneys in special statutory proceeding and exercise of police 
power and neither Board nor court upon certiorari can enter 
judgment for return of excess fee taken under alleged contract 
over that approved by Board. May v. Charles Hoertz & Son 
et al. (Mich.). Vol. Ill 484 

420 — Where insurer appealed from judgment ' of district court 
reversing judgment of board refusing to commute weekly pay- 
ments into lump sum, costs of suit were properly adjudged 
against appellant. Southern Surety Co. v. Hendley (Tex.). 
Vol. VII 522 

420 — In action under Act, even though recovery is had, attorney's 
fee cannot be taxed as part of costs. Abel Const. Co. v. Good- 
man (Neb.). Vol. VII 762 

420 — Any liability of employer to attorney of injured employee 
exists under general statute as to attorney's lien — where claim 
of injured employee was settled without action or proceeding 
and the money paid, employee's attorney could have no lien on 
money — notice by employee's attorney to employer is not notice 
to insurer. Kratz v. ^Holland Inn (Iowa). Vol. IV 487 

420 — Attorney who feels himself aggrieved by action of board in 
allowing smaller fee than he considers himself entitled to, may 
appeal to circuit court. Rawlings v. Workmen's Compensation 
Board (Ky.). Vol. V 699 

420 — Attorney of injured employee giving receipt releasing em- 
ployer from liability in consideration of payments on settle- 
ment, approved by court, held not entitled to recover attorney's 
fees from employee under act. Johanson v. Lundin Bros. 
(Minn.). Vol. V 414 

420 — The Board, in exercise of sound discretion, and after care- 
ful consideration of circumstances, may reduce contract com- 
pensation agreed to be paid by employees to attorney, and may 
fix attorney's fee. Rawlings v. Workmen's Compensation 
Board (Ky.). Vol. V 699 

420 — Where insurer without appealinc^ from award of board re- 
fused to make payment, of weekly amounts as they became 
due, and whereupon employee's action on award it sought to 
have award set aside, appellate court on insur-er's appeal prop- 
erly adjudged cost against insurer. Southern Surety Co. v. 
Lucero (Tex.). Vol. V 609 

420-Only extraordinary circumstances will justify allowance 
of attorney's lien for any considerable part of amount 
awarded. State ex rel. London & Lancashire Indemnity Co. 
V. District Court of Hennepin County et al. — Rush v. London 
& Lancashire Indemnity Co. (Minn.). Vol. 1 835 
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420 — Claimant's counsel entitled to fees for service in court 
affirming award. Court may allow claimant's counsel reason- 
able fee. Derr v. Kirkpatrick (Neb.). Vol. VIII 726 

420 — Fees of arbitrators are properly taxed by court to employer. 

Fischer v. W. F. Priebc & Co. (Iowa.). Supp., Vol. Al 586 

420 — Employer has a meritorious defense to allowance of 
attorney's fees, where claimant had refused to accept weekly 
payments or any other payments except lump sum award — 
statute gives no authority to allow an attorney's fee to be taxed 
against the party paying compensation unless .the party refuses 
to pay the compensation or some installment thereof. Mc- 
Murray v. Peabody Coal Co. (111.). Vol. 1 324 

420 — Commission has authority to fix fees of attorneys represent- 
ing claimant. — In fixing fee jurisdiction is confined to deter- 
mination of reasonableness of fee for service not to legality 
of contract for payment for services. — If claimant who has 
entered contract employing attorney seeks to avoid payment 
after services have been rendered, attorney is entitled to fair 
hearing on question. Schilling v. Indus. Ace. Comm. of Cali- 
fornia (Cal.). Vol. VI .* 268 

420 — Right of litigant to recover attorney's fees from opposing 
party is statutory right and though code relating to appeals 
from orders of commission allows recovery of attorney's fee, 
yet, in absence of any statute authority, neither court can allow 
such fees upon appeal from superior court to Supreme Court. 
O'Brien v. Industrial Insurance Department (Wash.). 
Vol. II 171 



Digitized by 



Google 



LAW JOURNAL DIGEST 389 



PATHFINDER INDEX 

A Point Locater 



Th« Patliflnd«r has b«ta pr«par«d to facillt&t* ••arching for elUttlOBs or < 
by their sublet. The numbers followlnff lubjectfl refer to the ttttmbers at tho 
left of the column in the Topical Index which follows the Pathfinder. For ex- 
ample: Should it be desired to obtain a point on a question of Dependency, tho 
Pathfinder will give you the index number til. Under this number in the Topical 
Index of this and preceding volumes of the Workmen's Compensation Law 
Journal (except Vols. I and II) and the Supplement will be found all the ques- 
tions raised on Dependency. The samo method Is applicable to all other topic* 



ABATEMENT or Survival 394H 

ACCEPTANCE or Rejection of Statute 350 

ACCEPTANCE or Rejection of Sututc (Evidence) 405(3) 

ACCIDENT or Insurance Funds and Contributions Thereto 383 

ACQDENT. Report* of 397J4 

ACrriON, Right of bv Employee's Parents 355 

ACrriON. Right of, Agaiftst Third Person 354 

ACTS, Willful or Intentional, of Employer 352 

ADMISSIBILITY of Evidence 404' 

AMOUNT and CompuUtion of Award 384-386 

APPEAL or Other Proceeding for Review by Cx)urt 412 

APPEAL or other form of Review 417(3^) 

APPORTIONMENT of Payments, Death Benefits 386(5) 

ARBITRATION 398^ 

ARISING Out of Employment (Evidence) 405(4) 

ARM, Injury to, in General 385(2) 

ARM. Injury to. Partial Disability 385(10) 

ARM, Injury to, Permanent Disability 385(13) 

ARM. Loss of, in General 385(4) 

ARM, Loss of, Total Disability 385(6) 

ARM. Loss of. Permanent Disability 385(12) 

ATTENDANCE and Ser\Mces. Medical 39354 

AUDIT of Qaims Incurred or Paid by Boards or Commissions 392 

AWARD, Amount and Computation of 384 

AWARD (Board Proceedings) 416 

AWARD, Enforcement of AlSVi 

AWARD. Excessive 385(19) 

AWARD. Execution and Enforcement of 411 J^ 

AWARD of Gross Sum— Death 386(4) 

AWARD of Gross Sum— Disability 385(20) 

BENEFITS, Death 386 

BENEFITS, Death, (Apportionment of Payments) 385(5) 

BENEFITS, Disability 385 

BOARDS. Audit of Claims, etc 392 

BOARDS and Commissions! 397 

30ARDS. Proceedings Before 413-416^^ 

BOARD Proceedings (Report and Findings or Award) 416 

BOARDS and Commissions, Procedure before Enforccn-ent of 

Award 416^ 

BONDS 417(10) 

BURDEN of Proof (Evidence) 403' 

CASUAL Employment— Within Statute 362 

CAUSE of Death, Injury as Proximate 374 



Digitized by 



Google 



390 WORKMEN'S COMPENSATION 

CAUSE, Determination and Disposition of (Court Review, Board 

Proceedings) 417(9) 

CAUSE of Injury in General 372 

CAUSES of Injury, Particular 373 

CAUSE. Transfer of (Court Review, Board Proceedings) 

417(4J4).418(3^) 
CERTIFICATION of Questions of Law (Court Review, Boird 

Proceedings) 417(2) 

CERTIORARI (Court Review, Board Proceedings) 417(3> 

CLAIM, Notice of 398 

CLAIMANT. Medical Examination of 399 

CLAIMANTS. Duty of, to Reduce Loss 385(17) 

CLAIMS. Audit of. Incurred, etc 392 

CLAIMS for Compensation, Defenses to, in (general 377, 378 

rOMMON-LAW Defenses Abolished 356 

COMMISSIONS and Boards, Procedure before Enforcement 

of • Award 416^2 

COMMISSIONS, Audit of Claims, etc 392 

COMMISSIONS. Boards and 397 

COMMISSIONS. Proceedings Before 413-16 

COMMUTATION of Payments and Award of Gross Sum Dis- 
ability 385(20) 

COMMUTATION of Payments— Death 386(4) 

COMPENSATION 383-39354 

COMPENSATION Act. Injuries Not Provided for in 353 

COMPENSATION, Qaims for, Defenses to, in (General 377, 378 

COMPENSATION. Demand for 398 

COMPENSATION. Double 387 

COMPENSATION (Evidence) 405/6) 

COMPENSATION, Tnjtiries Not Provided for in Act 353 

COMPENSATION, Payment of 390 

COMPENSATION. Persons Entitled to. for Death of Employee... 388 

COMPEN.SATION. Persons Liable for Payment of 391 

COMPENSATION, Proceedings to Increase. Diminish or Terminate 419 

COMPUTATION of Award 384-386 

CONSTITUTIONALITY of Statutes 347 

CONSTRUCTION and Operation of Statutes in General 348 

CONTRACTORS, Independent, and Their Employees 367 

CONTRACTS of Employment Made or to Be Performed in Foreign 

State 368 

CONTRIBUTIONS to Accident or Insurance Funds 383 

COSTS. Fees and Expenses 420 

COURT. Appeal or Other Proceeding for Review by 412 

COURT, Instructions by 410 

COURT, ludgment or Decision of 411 

COURT. Review by . . . .'. 417 

COURT Review (Harmless Error) 417(8) 

COURT, Review of (Determination anJ Dispo^•t;fMl of Cause).. .417(9) 
(TOURT Review (Presentation and Reservation of Grounds 

^ of Review) 418(3) 

COURT. Time and Place of Hearing by 409 

COURT. Trial or Hearing bv 407-12 

COURTS. Jurisdiction of .^96 

DEATH Benefits 386 

DEATH Benefits (Apportionment of Payments) 386(5) 

DEATH Benefits (Deductions) 386(2) 

DEATH (Commutation of Payments and Award of Gross Sum) . .386(4) 

DE.ATH of Employee. Persons Entitled to Compensation for 3^ 

DEATH. Medical Inspection After 399 

DECISION of Coitrt 411 



Digitized by 



Google 



LAW JOURNAL DIGEST 391 

DEOSIONS Reviewable (Court Review, Board Proceedings) 

417(3^), 418(2) 

DEDUCTIONS. Death Benefits , 386(2) 

DEDUCTIONS or Set-Offs and Duty of Oaimant to Reduce Loss 

385(17) 

DEFAULT, Penalty for (Payment of Compensation) 39154 

DEFENSES to Claims for Compensation 377-382 

DEFENSES, Common-Law. Abolished 356 

DEFERRED Payments, Interest on 391'4 

DELAY, Penalty for (Payment of Compensation) 391 H 

DEMAND for Compensation 398 

DEPENDENTS 3?S 

DEPENDENTS (Evidence) 405(5) 

DEPOSITIONS 406 

DETERMINATION and Disposition of Cause (Court Rleview, 

Board Proceedings) 417(9), 418(7). 

DIMINISH Compensation, Proceedings to 419 

DISABILITY Benefits 385 

DISABILITY Benefits (Commutation of Payments and Award 

of Gross Sum) 385(20) 

DISABILITY, Partial 385(g-10> 

ULSABILITY. Permanent 385(11-14) 

DISABILITY, Total 385(5-7) 

DISEASE in general (Nature of Injury) 376(2) 

DISEASES. Occupational 376(2) 

DISPOSITION of Cause (Court Review, Board Proceedings) 

417(9), 418(7) 

DOUBLE Compensation 387 

DUTY of Claimants to Reduce Loss 385(17) 

EAR. Loss of or Injury to. Permanent Disability 385(1154) 

EFFECT of Election, in General 351 

ELECT, Persons Entitled to 357 

ELECT. Right to 351 

ELECrriON. Effect of, in General 351 

ELECTION, Form and Requisites of 358 

ELECTION, Implied 358 

ELECTION of Remedies 350 

ELECTION. Time of 359 

EMPLOYEE, Injured. Subrogation to Rights of 389 

EMPLOYEE, Misrepresentations by, in Obtaining Employment 379 

EMPLOYEE, Persons Entitled to Compensation for Death of 388 

EMPLOYEES Engaged in Interstate Commerce 365 

EMPLOYEES of Independent Contractors 367 

EMPLOYEE'S Parents. Right of Action by 355 

EMPLOYEES, Public— Within Statute 364 

EMPLOYER. Willful or Intentional Acts or Omissions of 352 

EMPLOYMENT, Ansing Out of or in Course of (Evidence)... 405(4) 

EMPLOYMENT, Casual— Within Statute 362 

EMPLOYMENT, Contracts of. Made or to Be Performed in For- 
eign State 368 

EMPLOYMENT, Injuries Arising Out of or in Course of. in 

CJeneral 371 

EMPLOYMENT, Misrepresentations by Employee in Obtaining. .. . 379 

EMPLOYMENT, Scope of 375 

EMPLOYMENTS. Relation of. Within Statute 360 

ENFORCEMENT of Award AWA 

ENFORCEMENT of Jtidgment or Award. ; 41154 

ERROR. Harmless (Court Review, Board Proceedings) 417(8) 

EVIDENCE 402-405 



Digitized by 



Google 



392 WORKMEN'S COMPENSATION 

EVIDENCE (Presumptions and Burden of Proof) 403 

EVIDENCE, Reception of (Board Proceedings) 415 

EXAMINATION, Medical of Oaimant 399 

EXCESSIVE Award 385(19) 

EXECUTION and Enforcement of Judgment or Award 4IlJj 

EXPENSES. Fees and Costs 420 

EXPENSES of Medical or Surgical Treatment and Nursing... 385(16) 

EYE, Loss of or Injury to. Partial Disability 385(9) 

EYE. Loss of or Injury to. Permanent Disability 385(115<) 

FACT. Question of (Review of Judgment of Court, etc.) 418(6) 

FACT. Quwtions of (Court Review, Board Proceedings) 417(7) 

FARM Laborers— Within Statute 363 

FEES, Cost and Expenses 420 

FINDINGS (Board Proceedings) 416 

FINDINGS, Verdict and (Trial or Hearing by C:ourt) 410J4 

FINGER, Injury to. in General 385(2) 

FINGER, Injury to. Partial Disability 385(10) 

FlNUEK, injury to, Permanent Disability 385(13) 

FINGER. Loss of, in General 385(4) 

FINGER. I.OSS of. Total Disability 385(6> 

FINGER, Loss of. Permanent Disability 385(12) 

FOOT. Injury to, in General 385(3> 

FOOT. Injury to. Permanent Disability 385(14) 

FOREIGN State, Contracts of Employment Made or to Be Per- 
formed in * 368 

FOREIGN State, Injuries Occurring in 369 

FORM of Remedy 394 

FORM of Remedy (Court Review. Board Proceedings) 417(1) 

FORM of Remedy (Review of Court. Judgment Entered on 

Award) 418(1) 

FORM and Requisites of Election 358 

FUNDS. Accident or Insurance, and Contributions Thereto 383 

GROSS Sum. Award of— Death (386(4) 

GROSS Sum. Award of. Disability 385(20) 

GROUNDS of Review, Presentation and Reservation of (Court 

Review, Board Proceedings) 418(3) 

HAND, Injury to, in General 385(2) 

HAND. Injury to. Partial Disability 385(10) 

HAND. Injury to. Permanent Disability 385(13) 

HAND, Loss of. in General 385(4) 

HAND. Loss of. Total Disability 385(6) 

HAND. Ix)ss of, Permanent Disability 385(12) 

HARMLESS Error (Court Review. Board Proceedings) 417(8) 

HEARING by Court 407 

HEARING by Court (Verdict and Findings) 410^^ 

HEARING (Time and Place of Hearing) 409 

IMPLIED Election 358 

increase: Compensation. Proceedings to 419 

INDEPENDENT Contractors and Their Employees 367 

INJUNCTION 4\7(3}i) 

INJURED Employee. Subrogation to Rights of 389 

INJURIES Arising Out of or in Course of Employment 370-376 

INJURIES Not Provided for in Compensation Act 353 

INJURIES Occurring in Foregn State 369 

INIURY Arising Out of or in Course of Employment (Evidence) 405(4) 

INJURY (Particular Causes of) 373 

INJURY to Arm, Hand, or Finger, in (General .385(2) 

INJURY to Arm. Hand, or Finger, Partial Disability 385(10) 

INJURY to Arm, Hand, or Finger, Permanent Disability 385(13) 



Digitized by 



Google 



LAW JOURNAL DIGEST 393 

INJURY, Cause of. m General 372 

INJURY or Claim. Notice of 398 

INJURY to Ear. Permanent Disability 385(1154) 

INJURY to Eve. Partial Disability 385(9) 

INJURY to Eye. Permanent Disability 385(11;4) 

INJURY to Leg or Foot, ^n General 385(3) 

INJURY to Leg or Foot, Permanent Disability 385(14) 

INJURY, Nature of 376 

INJURY as Proximate Cause 374 

INJURY Received While Going to or From Work 375(2) 

INSPECTION After Death 399- 

INSTRUCTIONS by Court 410 

INSl'RANCE Funds and Contributions Thereto 383 

"^ITENTIONAL Acts or Omissions of Employer 352 

INTEREST on Deferred Payments 391^ 

INTERSTATE Commerce, Employees Engaged in 365 

INTOXICATION— Defenses to Claims, etc....* 381 

JUDGMENT of Court, Review of, Entered on Award of Board 

or Commission 418 

JUDGMENT or Decision of Court '. 411 

JUDGMENT, Exeaition and Fnforccment of 41154 
URISDICTION of Courts 396 

JURY, Questions for 409J4 

JURISDICTION (What Law Governs) 395 

LABORERS. Farm— Within Sutute 363 

LAW Questions of. Certification of (Court Review, Board Proceed- 
ings 417(7) 

LAW. Questions of (Court Review, Board Proceedings) 417(6) 

LAW, Questions of (Review of Judgment of Court, etc) 418(6) 

LAW. What Governs 395 

LEG, Injury to, in General 385(3) 

LEG, Injury to. Permanent Disability 385(14) 

LIABILITY, Natue and Theorj- of 346 

LOSS of Arm, Hand, or Finger, in General 385(4) 

LOSS of Arm, Hand, or Finger, Total Disability 385(6) 

LOSS of Arm. Hand, or Finger. Permanent Disability 385(12) 

LOSS Duty of Claimant* to Reduce 385(17) 

LOSS of or Injury to Ear, Permanent Disability 3&5(\VA) 

LOSS of or Injury to Eye, Partial Disability 385(9) 

LOSS of or Injurv to Eve, Permanent Disability 385(11^) 

MARITIME Jurisdiction 395 

MEDICAL Attendance and Services 39354 

MEDICAL Examination of Qaimant or Inspection After Death 399 

MEDICAL or Surgical Treatment, Expenses of 385 ( 16) 

MINORS— (Relation of Parties Within Statute) 366 

MISCONDUCT, Willful, of Employee in General 380 

MISREPRESENTATIONS by Employee in Obtaining Employment 379 

NATURE and Form of Remedy 394 

NATURE and Form of Remedy (Court Review, Board Proceed- 
ings) 417(1) 

NATURE and Form of Remedy (Review of Court Judgment on 

Award 418(1) 

NATURE and Grounds of Master's Liability 346-382 

NATURE of Injury 376 

NATURE of Injury— Disease in General 376(2) 

NATURE and Theory of Liability 346 

NEW trial 411'/- 

NOTICE of Injury or Oaim 398 

NURSING, Expenses of 385(16) 



Digitized by 



Google 



394 WORKMEN'S COMPENSATION 

OCCUPATIONAL Diseases 376(2) 

OMISSIONS, Willful or Intentional, of Employer 352 

OPERATION of Statutes in General 348 

OPERATION (Retroactive) of Statutes 349 

OPERATIONS, Surgical. Submission to 385(18) 

PARENTS, Employee's Right of Action by 355 

PARTIAL Disability 385(8-10) 

PARTICULAR Causes of Injury 373 

PARTIES (Proceedings) 400 

PARTIES, Relation of /Evidence) 405(2> 

PARTIES, Relation of. Within Statute 360 

PARTIES (Review by Court) -.v 417(354) 

PAYMENT of Compensation 390-393 

PAYMENTS. Apportionment of 386(5) 

PAYMENTS. Commutation of— Death 386(4) 

PAYMENTS, Commutation of r Disability) 385(20) 

PAYMENTS, Interest on Deferred 391^4 

PAYMENTS. Termination of 393 

PENALTY for Default or Delay (Payment of Compensation).... 391^ 

PERMANENT Disability 385(11-14) 

PERSON. Third. Right of Action Against 354 

PERSONS Entitled to Compensation for Death of Employee 388 

PERSONS Entitled to Elect 357 

PERSONS Liable for Payment of (^mpensation 391 

PERSONS. Relation of. Within Statute 360 

PLACE of Hearing by Court 409 

"PLEADING 40» 

PRESENTATION and Reservation of Grounds of Review 418(3) 

PRESENTATION and Reservation of Grounds of Review by Court 

(Board Proceedings) 417(4) 

PRESUMPTIONS (Evidence) 403 

PRIORITIES (Payment of Compensation) 393(J4) 

PROCEDURE before Boards and Commissions — Enforcement 

of Award 416^^ 

PROCEEDING for Revew bv Court 412 

PROCEEDINGS '. 394^20 

PROCEEDINGS Before Boards or Commissions 413-416 

PROCEEDINGS before Boards or Commissions Review by 

Court in General '. 417 

PROCEEDINGS for Appeal or other form of Review 417(3^) 

PROCEEDINGS to Increase. Diminish or Terminate Compensation. 419 

PROOF. Burden of (Evidence) 403 

PROXIMATE Cause of Death. Injury as 374 

PUBLIC Employees— Within Statute 364 

QUESTIONS of Fact (Court Review, Board Proceedings) 417(7) 

QUESTIONS for Jury 40954 

QUESTIONS of Law (Court Review. Board Proceedings) 417(6) 

QUESTIONS of Law. Certification of (Court Review, Board Pro- 
ceedings) 417(2) 

QUESTIONS of Law or Fact. Review of Judgment of Court, etc. 418(6) 

RECEPTION of Evidence (Board Proceedings) 415 

RECORD. Review by Court 417(454) 

RECORD, Review of Judgment of Court Entered on Award of Board 

or Commission 418^4) 

REJECTION of Statute 350 

REJECrriON of Statute (Evidence) 405(3) 

RELATION of Employments Within Statute 360 

RELATION of Parties (Evidence) 405(2) 

RELATION of Partiet Within Statute 360 



Digitized by 



Google 



LAW JOURNAL DIGEST 395 

RELEASE—Defcnses to Claims 382 

REMEDIES, Election of 350 

REMEDY. Nature and Form of 394 

REMEDY, Nature and Form of (Court Review, Board Proceed- 
ings) 417(1 ) 

REMEDY, Nature and Form of (Review of Court Judgment En- 
tered on Award) 418(1) 

REPORT (Board Proceedings) .•••• 416 

REPORTS of Accident ' 397Ki 

REQUISITES of Election 358 

RESERVATION of Grounds of Review bv Court (Board Proceed- 
ings) : 417(4), 418(3) 

RETROACTIVE Operation of Statutes 349 

REVIEW by Court, Appeal or Other Proceeding for 412 

REVIEW by Court in General 417 

REVIEW by Court, Presentation and Reservation of Grounds of 

( Board Proceedings) 417 (4) 

REVIEW of Judgment of Court Entered on Award of Board or 

Commission (Proceedings) 418, 418^5) 

REVIEW, Preservation and Reservation of Grounds of 418(3) 

REVIEW (Proceedings for Appeal) 417(3H) 

REVIEW, Right of 417(3H) 

REVIEWABLE Decisions 417(3J4), 418(2) 

RIGHT of Action Against Third Person 354 

RIGHT of Action by Employee's Parents 355 

RIGHT to Elect...; 351 

RIGHT ri Review 417(3Mi) 

RIGHTS, Subrogation to, of Injured Employee 389 

SATISFACTION or Release— Defenses to Q^ims 382 

SCOPE of Emplovment 375 

SERVICES. Medica! 393^ 

SFT-OFFS or Deductions— Awards 385(17> 

STATE, Foreign Contracts of Employment Made or to Be Per- 
formed in I . . . . 368 

STATE. Foreign, Injuries Occurring in 369 

STATUTE, Acceptance or Rejection of 350 

STATUTE, Acceptance or Rejection of (Evidence) 405(3) 

STATUTE. Relation of Parties 360 

STATUTES. Constitutionality of 347 

STATUTES. Construction and Operation of. in (General 348 

STATUTES. Retroactive Operation of 349 

SUBMISSION to Surgical Operations 385(18) 

SUBROGATION to Rights of Injured Employee 389 

SUFFICIENCY of Evidence 405. 

SUM, Gross, Award of— Dr»ath 386^4) 

SUM, Gross. Award of— Disability 385(20) 

SURGICAL Operations. Submission to 385(18) 

SURGICAL Treatment, E.xpcnses of 385(16) 

SURVIVAL. Abatement or 394/, 

TERMINATE Compensation. Proceeding to 419 

TERMINATION of Payments 393 

THEORY of Liability 346 

THIRD Person, Right of Action Against 354 

TIME of Election 359 

TIME and Place of Hearing by Court 409 

TOTAL Disability 385(5-7) 

TRANSFER of (jause (Court Review, Board Proceedings) 

417 (4J4), 418(354) 
TREATMENT. Medical or Surgical, Expenses of 385(16) 



Digitized by 



Google 



396 WORKMEN'S COMPENSATION 

TRIAL or Hearing by Court 407 

TRIAL or Hearing by Court (Verdict and Findings) 410J4 

TRIAL, New 41^ 

VERDICT and Findings 410^ 

WEIGHT and Sufficiency of Evidence 405 

WHAT Uw Governs 395 

WILLFUL or Intentional Acts or Omissions of Employer 352 

WILLFUL ^Misconduct of Employee in General 380 



Digitized by 



Google 



LAW JOURNAL DIGEST 397 

INDEX TOPICS 



(A) NATURE AND GROUNDS OF MASTER'S LIABILITT. 

S 346. NATURE AND THEORY OF LIABILITY. 

§ 347. CONSTITUTIONALITY OF STATUTES. 

§ 348. CONSTRUCTION AND OPERATION OF STATUTES IN 
GENERAL. 

§ 349. RETROACTIVE OPERATION OF STATUTES. 

§ 350. ACCEPTANCE OR REJECTION OF STATUTE, AND 
ELECTION OF REMEDIES. 

§ 351. RIGHT TO ELECT, AND EFFECT OF ELECTION IN 

GENERAL. * 

§ 352. WILLFUL OR INTENTIONAL ACTS OR OMISSIONS 

OF EMPLOYER. 

§ 353. INJURIES NOT PROVIDED FOR IN COMPENSA- 
TION ACT. 

§ 354. RIGHT OF ACTION AGAINST THIRD PERSON. 

§ 355. RIGHT OF ACTION BY EMPLOYEE'S PARENTS. 

§ 356. COMMON-LAW DEFENSES ABOLISHED. 

§ 357. PERSONS ENTITLED TO EliECT. 

§ 358. FORM AND REQUISITES OF ELECTION (INCLUD- 
ING IMPLIED ELECTION). 

§ 359. TIME OF ELECTION. 

§ 360. RELATION OF PARTIES. AND PERSONS AND EM- 
PLOYMENTS WITHIN STATUTE. 

§ 361. IN GENERAL. 

§ 362. CASUAL EMPLOYMENT. 

§ 363. FARM LABORERS. 

§ 364. PUBLIC EMPLOYEES. 

§ 365. EMPLOYEES ENGAGED IN INTERSTATE COM- 
MERCE. 

§ 366. MINORS. 

§ 367. INDEPENDEN-T CONTRATORS AND THEIR EM- 
PLOYEES. ' 

§ 868. CONTRACTS OF EMPLOYMENT MADE OR TO BE 

PERFORMED IN FOREIGN STATE. 

§ 369. INJURIES OCCURRING IN FOREIGN STATE. 

§ 370. INJURIES ARISING OUT OF OR IN COURSE OF EM- 
PLOYMENT. 

§ 371. IN GENERAL. 

§ 372. CAUSE OF INJURY IN GENERAL. 

§ 373. PARTICULAR CAUSES OF INJURY. 

S 374. INJURY AS PROXIMATE CAUSE. 

§ 375. SCOPE OF EMPLOYMENT. 

(1). IN GENERAL. 

(2). INJURY RECEIVED WHILE GOING TO OR FROM WORK. 

§ 376. NATURE OF INJURY. 

(1). IN GBNBRAU 

(2). DISEASE IN GENERAL. 

§ 377. DEFENSES TO CLAIMS FOR COMPENSATION. 

§ 378. IN GENERAL. 

§ 379. MISREPRESENTATIONS BY EMPLOYEE IN OB- 
TAINING EMPLOYMENT. 

§ 380. WILLFUL MISCONDUCT OF EMPLOYEE IN GEN- 
ERAL. 

S 381. INTOXICATION. 

§ 382. SATISFACTION OR RELEASE. 



Digitized by 



Google 



398 WORKMEN'S COMPENSATION 

(B) COMPENSATION. 

§ 383. ACCIDENT OR INSURANCE FUNDS, AND CONTRIBU- 
TIONS THERETO. 
§ 384. AMOUNT AND COMPUTATION OP AWARD. 
§ 385. DISABILITY BENEFITS. 

(1). IN GENERAL.. 

(2). INJURY TO ARM. HAND, OR FINGER. 

(8). INJURY TO LEG OR FOOT. 

(4). LOSS OF ARM, HAND, OR FINGER. 

(5). TOTAL DISABILITY. 

(6). LOSS OF ARM. HAND. OR FINGER. 

(7). LOSS OF LEG OR FOOT. 

(8). PARTIAL DISABILITY. 

(9). LOSS OF OR JNJURY TO EYE, 

(10). INJURY TO ARM. HAND, OR FINGER. 

(11). • PERMANENT DISABILITY. 

(11 »4). LOSS OF OR INJURY TO EYE. 

(11%). LOSS OF OR INJURY TO EAR. 

(12). LOSS OF ARM. HAND, OR FINGER. 

(18). INJURY TO ARM. HAND. OR FINGER. 

(14). INJURY TO LEG OR FOOT. 

(15). TEMPORARY DISABILITY. 

(16). EXPENSES OF MEDICAL OR SURGICAL TREATMENT, 
AND NURSING. 

(17). DEDUCTIONS OR SET-OFFS, AND DUTY OF CLAIM- 
ANT TO REDUCE LOSS. 

(18). SUBMISSION TO SURGICAL OPERATION. 

(19). EXCESSIVE AWARD. 

(20). COMMUTATION OF PAYMENTS AND AWARD OF 
GROSS SUM. 

§ 386. DEATH BENEFITS. 

(1). IN GENERAL. 
(2). DEDUCTIONS. 
(I). COMMUTATION OF PAYMENTS AND AWARD OF 

GROSS SUM. 
(5). APPORTIONMENT OF PAYMENTS. 

§ 387, DOUBLE COMPENSATION. 

§ 388. PERSONS ENTITLED TO COMPENSATION FOR DEATH 
OF EMPLOYEE (DEPENDENTS). 

§ 389. SUBROGATION TO RIGHTS OF INJURED EMPLOYEE. 

§ 390. PAYMENT OF COMPENSATION. 

§ 391. PERSONS LIABLE. 

S 391^. PAYMENT OF COMPENSATION— INTEREST OF DE- 
FERRED PAYMENTS. 

§ 391%. PENALTY FOR DEFAULT OR DELAY. 

$ 392. AUDIT OF CLAIMS INCURRED OR PAID BY 

BOARDS OR COMMISSIONS. 

§ 393. TERMINATION OF PAYMENTS. 

§ 393^. _ PRIORITIES. 

§ 393%. MEDICAL ATTENDANCE AND SERVICES. 

(C) PROCEEDIITGS, 

§ 394. NATURE AND FORM OF REMEDY. 

§ 394%. ABATEMENT OR SURVIVAL. 

§ 395. WHAT LAW GOVERNS. 

5 396. JURISDICTION OF COURTS. 

§ 397. BOARDS AND COMMISSIONS. 

§ 397%. REPORTS OF ACCIDENT. 

§ 398. NOTICE OF INJURY OR CLAIM, AND DEMAND FOR 
COMPENSATION. 

§ 398%. ARBITRATION. 

§ 399. MEDICAL EXAMINATION OF CLAIMANT OR INSPEC- 
TION AFTER DEATH. 

§ 400. PARTIES. 

§ 401. PLEADING. 

§ 402. EVIDENCE. 



Digitized by 



Google 



LAW JOURNAL DIGEST 399 

§ 403. PRESUMPTIONS AND BURDEN OF PROOF. 

§ 404. ADMISSIBILITY. 

§ 405. WEIGHT AND SUFFICIENCY. 

(1). IN OENEIRAL. 

(2). RELATION OP PARTIES. 

(8). ACCEPTANCE OR REJECTION OF STATUTE. 

(4). INJURY ARISING OUT OP AND IN COURSE OP EM- 
PLOYMENT. 

(5). DEPENDENTS. 

(6). COMPENSATION. 

8 406. DEPOSITIONS. 

§ 407. TRIAL OR HEARING BY COURT. 

§ 408. IN GENERAL. 

§ 409. TIME AND PLACE OF HEARING. 

§ 409%. QUESTIONS FOR JURY. 

S 410. INSTRUCTIONS. 

§ 410%. TRIAL OR HEARING BY COURT— VERDICT AND 

FINDINGS. 

S 411. JUDGMENT OR DECISION. 

§ 41114. EXECUTION AND ENFORCEMENT OF JUDG- 
MENT OR AWARD. 

{I 411%. NEW TRIAL. 

S 412. APPEAL OR OTHER PROCEEDING FOR REVIEW. 

§ 413. PROCEEDINGS BEFORE BOARDS OR COMMISSIONS. 

§ 414. IN GENERAL. 

$ 415. RECEPTION OF EVIDENCE. 

§ 416. REPORT AND FINDINGS OR AWARD. 

S 416%. PROCEDURE BEFORE BOARDS OR COMMISSIONS- 
ENFORCEMENT OF AWARD. 

§ 417. REVIEW BY COURT IN GENERAL. 

(1). NATURE AND PORM OF REMEDY. 

(2). CERTIFICATION OP QUESTIONS OP LAW. 

(3). CERTIORARL 

(8H). INJUNCTION. 

(8%). DECISIONS REVIEWABLE. 

(8%). RIGHT OP REVIEW. 

(3%). PARTIES. 

(8%). PROCEEDINGS FOR APPEAL OR OTHER FORM 

OP REVIEW. 
(4). PRESENTATION AND RESERVATIONS OP GROUNDS 

OP REVIEW. 
(4%). RECORD. 
(4%). TRANSFER OP CAUSE. 
(B). TRIAL OR REVIEW. 

(6). QUESTIONS OP LAW. 

(7). QUESTIONS OP FACT. 

(8). HARMLESS ERROR. 

(9). DETERMINATION AND DISPOSITION OF CAUSE. 
(10), BONDS. 

§ 418. REVIEW OF JUDGMENT OF COURT ENTERED ON 

AWARD OF BOARD OR COMMISSION. 

(1). NATURE AND FORM OF REMEDY. 

(2). DECISIONS REVIEWABLE. 

(8). PRESENTATION AND RESERVATION OF GROUNDS OF 

REVIEW. 
(8H). TRANSFER OP CAUSE. 
(4). RECORD. 
(5). REVIEW. 

(6). QUESTIONS OP LAW OR FACT. 

(7). DETERMINATION AND DISPOSITION. 

§ 419. PROCEEDINGS TO INCREASE, DIMINISH, OR TERMI- 
NATE COMPENSATION. 
§ 420. COSTS, FEES, AND EXPENSES. 



J^ 



Digitized by 



Google 



Digitized by 



Google 



r 



Digitized by 



Google 



Digitized by 



Google 



■ ;'1 






■'•ii; 




Digitized by 



Google 



Digitized by 



Google 



